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Line  v.  Bokland* 

tl4  KinB,  77.] 

PoiOBin  VROM  CoNDinoKAL  VxNDR  07  Chattiu— WImtb  ft  ooiitnuit  te 
the  lale  of  m  chattel  Is  entered  into»  ud  the  |»«nwiljf  Is  delivered  upon 
OQoditioii  that  the  title  shall  not  pass  until  payment  in  certain  inetell- 
mentB  shall  be  fully  made,  but  that  the  vendee  in  the  mean  time  is  to 
hftve  poesessicm,  the  vendor  giving  a  bill  of  sale  »"«A«ig  no  mention  of 
the  condition^  and  stating  that  he  watrants  the  property  free  from  "  in- 
cnmbrancea  and  that  he  has  received  payment  by  notee,"  and  the  pnr- 
ehaser  giving  back  a  written  acknowledgment  containing  a  full  statemeoi 
of  the  conations  of  the  bargain,  this  oonstitateB  a  conditional  sale,  and 
the  title  ramaina  in  the  vendor  until  payment;  and  if  the  tnmsactinn  is 
free  from  frauds  a  Bobeequ«nt  dona^Ec^e  purchaser  from  the  vendee  befose 
the  condition  is  complied  with*  havinc;  no  notice  of  the  condition,  but 
relying  on  the  bill  of  sale,  gets  no  title  as  against  the  conditional  vendor, 
and  is  liable  in  trover  after  a  demand. 

Iv  Bvca  Tbansactiok  bb  Rboabbxd  as  a  Salb  aitd  MoBfiOAOB  back,  tiss 
mortgage  must  neverthctee  prevail  against  a  bona  fidt  purchaser  froai 
the  mortgagor  in  possession^  though  he  has  no  notice  of  the  mortgage. 

Tboteb  for  a  horse.  From  an  agreed  statement  of  the  facts, 
it  appeared  that  the  plaintiff,  who  was  admitted  to  have  been 
the  former  owner  of  the  horse,  agreed  in  January,  1834,  to  sell 
him  to  Washburn  &  Fling  for  a  certain  sum,  payable  in  two 
equal  installments  in  March  and  June,  1834,  respectively,  the 
purchasers  to  have  possession  until  they  should  fail  to  pay  as 
agreed,  but  the  title  to  remain  in  the  vendor  until  payment. 
The  plaintiff  on  the  same  day  gave  the  purchasers  a  bill  of  sale 
stating  that  they  **  bought "  the  said  property  from  him,  thai 
he  "  warrants  the  horse  to  be  free  from  all  incumbrances,"  and 
that  be  '*  has  received  payment  by  notes."    Washburn  h  Fliag 
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at  the  same  time  gave  the  plaintiff  a  written  acknowledgment, 
certifying  that  they  *'  bought "  the  horse  of  him,  and  that  he 
was  to  remain  in  their  hands  until  the  plaintiff  should  receive 
his  pay;  that  then  the  said  horse  should  be  their  property, 
otherwise  to  be  the  property  of  the  plaintiff,  and  stating  the 
amounts  to  be  paid  and  the  times  of  payment.  The  plaintiff 
could  prove  by  parol,  if  admissible,  that  he  refused  to  sell  the 
horse  to  said  parties  without  security,  that  he  was  to  continue 
to  own  the  horse  until  payment,  and  that  until  then  they  should 
not  sell  him.  Payment  was  neyer  made.  Washburn  &  Fling 
nevertheless  sold  to  Yickory,  for  value,  exhibiting  to  him  the 
bill  of  sale,  upon  the  strength  of  which  he  purchased,  having  no 
notice  of  the  incumbrance,  and  Yickory  afterwards  sold  to  the 
defendant,  who  also  bought  without  notice,  and  refused  to  de- 
liver the  horse  to  the  plaintiff  when  demanded.  A  nonsuit  or 
default  was  to  be  entered,  according  to  the  opinion  of  the  court 
upon  these  facts. . 

E.  Brown,  for  the  plaintiff. 
J.  Appleton,  for  the'defendant. 

By  Court,  Wbston,  0.  J.  The  evidence  of  the  contract  be- 
tween the  plaintiff  and  Washburn  &  Fling,  is  to  be  found  in  the 
paper  given  by  him  to  them,  of  the  fourth  of  January,  1834, 
and  in  that  given  by  them  to  him  of  the  same  date.  They  both 
relate  to  the  same  transaction,  executed  at  the  same  time,  and 
are  to  have  the  same  effect,  as  if  incorporated  in  the  same  in- 
strument. It  was  not  a  mode  of  doing  business  much  to  be 
approved;  but  it  was  sufficient  between  honest  men.  What- 
ever apparent  contradiction  there  may  be  in  the  instruments 
taken  together,  it  is  manifest  that  the  intention  of  the  parties 
was,  that  the  property  should  remain  in  the  plaintiff,  until  he 
was  paid  the  price.  It  was  a  conditional  sale;  a  contract  for  a 
sale,  not  consummated. 

But  if  it  was  to  be  regarded  as  a  sale,  it  must  be  held  that 
there  was,  at  the  same  time,  a  mortgage  back  to  secure  the  con- 
sideration. In  the  one  case,  the  property  would  not  pass,  ex- 
cept upon  payment;  in  the  other,  it  would  operate  as  a  recon- 
veyance to  the  plaintiff,  until  he  was  paid  his  price.  Both 
modes  of  transacting  the  buEinese,  ^hen  free  from  fraud,  have 
been  sanctioned  by  judicial  decisions,  as  appears  by  the  cases 
cited  ^or  the  plaintiff.  The  mortgage  of  personal  property,  the 
mortgagor  remaining  in  possession,  has  been  resisted  as  tend* 
ing  to  give  false  credit,  and  to  deceive  purchasers;  but  their 
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Taliditj  has  been  too  firmly  established,  to  be  shaken,  without 
the  interposition  of  tbe  legislative  power.  And  it  has  been 
held,  in  Lunt  et  aL  v.  Whitaker,  1  Tairf.  310,  that  a  mortgage  of 
this  kind  shall  prevail  against  a  bona  fide  purchaser,  who  had 
no  notice  of  it,  or  reason  to  suspect  its  existence. 

Without  resorting  in  this  case  to  the  parol  evidence,  which 
it  is  agreed  exists,  if  admissible,  we  perceive  no  reason  to  doubt 
that  the  transaction  was  fair,  and  free  from  fraud  on  the  part 
of  the  plaintiff.  It  does  not  appear  that  he  had  any  reason  to 
Bospect,  that  Washburn  &  Fling  would  make  the  fraudulent 
use  they  did  of  the  bill  of  sale  he  gave  them.  It  was  a  fraud 
upon  him,  as  well  as  upon  the  purchaser,  bringing  into  jeop- 
ardy the  interest  of  both,  and  subjecting  them  to  the  hazard 
and  expense  of  a  lawsuit.  But  it  is  said  the  plaintiff  ought  to 
lose  his  horse;  because  by  his  bill  of  sale,  he  enabled  Washburn 
k  Fling  to  commit  a  fraud.  This  consequence  could  not  have 
been  meditated  or  designed  by  him.  If  he  had*  even  suspected 
it,  a  regard  to  his  own  interest  would  have  withheld  him  from 
giving  it.  It  contributed  to  enable  Washburn  &  Fling  to  de- 
ceive a  purchaser;  and  purchasers  are  often  deceived  by  the 
evidence  of  property,  arising  from  possession  alone,  without 
impairing  the  title  of  those  who  may  have  intrusted  the  fraud- 
ulent party  with  such  possession.  As  the  law  now  is,  the 
purchaser  of  personal  property  is  always  exposed  to  the  incum- 
brance of  a  secret  mortgage.  From  the  bill  of  sale  the  pur- 
chaser bad  reason  to  believe  that  the  former  owner  of  the  horse 
had  transferred  his  title;  but  he  would  learn  from  the  same 
paper  that  it  was  not  paid  for;  and  he  ought  to  have  known 
that  he  incurred  the  hazard  of  a  mortgage,  made  to  secure  him 
or  some  other  person.  If  the  sale  had  been  made  in  the 
plaintiff's  presence,  and  he  had  been  silent,  he  could  not  after- 
wards have  asserted  his  claim  against  the  purchaser. 

Uanj  cases,  some  of  which  have  been  cited,  have  turned 
upon  the  principle,  that  if  one  of  two  innocent  parties  is  to  suffer 
loss  by  the  fraud  of  a  third,  it  shall  fall  upon  him  who  has  re- 
posed confidence  in  the  fraudulent  party,  and  enabled  him  to 
consummate  the  fraud.  But  this  principle  can  not  apply  to 
every  case  which  may  fall  within  its  range.  A  bailee  may  sell 
the  property  intrusted  to  him;  but  the  purchaser  thereby  ao- 
quires  no  title  against  the  true  owner.  The  mortgagee,  by 
suffering  the  mortgagor  to  keep  possession,  puts  it  in  his  power 
to  defraud  a  subsequent  purchaser,  notwithstanding  which,  his 
mortgage  is  adjudged  good. 
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The  plaintiff  lias  proyed  property  in  the  horse;  either  bacsase 
be  has  not  parted  with  his  original  title,  or  becsose  he  fam 
acquired  a  new  one  bj  way  of  mortgage;  and  there  is  no  eri- 
deaee  that  he  has  forfeited  it,  by  fraad  or  otherwise.  And  the 
defendant  having  refused  to  give  up  the  horse  on  demand,  the 
opinion  of  the  court  is,  that  the  plaintiff'is  enttfled  to  preyail 
in  this  aotkm. 

Defendant  defaulted. 

Go^roniOHAL  £Lll^  What  DL—^lea  Ohapman  t;  TWmr,  1  Am.  D«a  04$ 
BamU  V.  PrUehard,  13  LoL  449,  and.  note;  WhitweWy.  FcMMrf,  16  Id.  350^ 
Am  to  the  distmction  between  a  oonditionaL  sale  ai^d  a  mortgBge»  aa  applied 
to  realty,  see  the  note  to  Cfhase^s  C<ue,  17  Id.  300.  See  alao  Beimei  v.  ffoli^ 
24  Id.  455. 

Sale  bt  GoNDinoirAL  Vsnceb,  Eiraor  or.~See  BairreU  t.  Ftitckard^  13 
Am.  Dec  449  and  note;  WkUmeaT.  VineaU^  16 Id.  866r  Vinemir.  ComeU 
23  Id.  683i  and  note. 


Jbwett  V.  Lincoln. 

[U  llADn.  116.] 
84IJI  or  Chatiklb  is  not  Conditiokal  Tirhere  an  abeolnte  bill  of  sale  is  given 

aeknowiedging  payment  at  a  stipolated  price,  althoagh  it  is  provided 

that  in  case  the  vendee  sells  for  more  than  a  specified  aom,  the  vendor  ii 

to  have  the  overplus  after  deducting  expenses  of  sale,  and  that  the  vendor 

is  to  transport  the  property  to  a  certain  place,  free  of  expense  to  the 

vendee. 
Salb  is  Goksummatsd  IK  SX7GH  A  Case  as  between  the  parties,  by  designating 

and  setting  apart  the  articles  for  the  vendee  from  the  mass  of  widdi  they 

araapart 
Ow  Two  PuBOHAaiBS  OLAmnra  mmxa  Bills  ov  Salb  Eqdallt  Valid,  tiM 

one  first  lawfully  acquiring  possession  takes  the  title* 
Mabkino  of  SmNaiiXs  with  thb  Ikitlals  of  ths  Pubghaskb  under  a  hill 

of  sale  for  a  specified  quantity  out  of  a  larger  masa  is  evidence  of  a 

delivery  of  possession  to  go  to  the  jury. 
ExcEPnoirs  to  Ebbokeoits  IirSTBUcnoira  upon  an  immaterial  point  will  not 

be  sustained  as  a  ground  for  a  new  triaL 

Tboteb  in  the  common  pleas  for  one  handred  thousand  pine 
shingles.  The  plaintiffs  claimed  under  a  bill  of  sale  from  one 
Perry,  dated  October  24, 1834,  stating  that  the  plaintifb  bought 
of  the  said  Perry  **  one  hundred  thousand  of  pine  shingles  now 
on  the  bank  of  the  Millinocket  riyer,  in  the  East  Indian  town- 
ship, so  called,  in  the  county  of  Penobscot,  valued  at  two  hun- 
dred and  fifty  dollars;"  and  that  Perry  '*  received  payment  by 
credit  on  said "  plaintiffs'  ''books;"  and  that  Perry  agreed  to  run 
the  shingles  to  Bangor,  as  soon  as  there  was  sufficient  water. 
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**  in  ^ood  ordfir.  And  free  of  expense  "  to  the  jpJaintiffiB,  and  to 
"  deliver  the  same  to  them  or  their  agent;"  and  if  the  fihingies 
should  "  sell  for  more  than  two  hundred  and  fifty  dollars/'  the 
plaintiffii  were  to  allow  him  "  the  overplus,  after  taking  oat  the 
expense  of  selling."  It  appeared  that  the  ediingles  were  cut  bj 
Peny  under  a  written  permit  ^fom  one  Bamsdell,  the  owner  of 
the  land«  which  was  produced  bjr  the  plaintiffs  on  the  trial,  but 
there  was  no  direct  evidenoe  of  the  ftssignment  of  the  permit  to 
the  plaintiffs,  or  of  a  deliveiy  of  the  shingles  to,  or  taking  pos- 
session by,  the  plaintiffs.  But  it  appeared  that  prior  to  April, 
1835,  as  many  as  one  hundred  thousand  shingles  were  marked 
with  the  letter  "  W,"  which  was  the  initial  of  the  name  of  one 
of  the  plaintiffs'  firm,  the  firm  name  being  Jewett  &  Wyman, 
and  that  the  plaintiffs  made  claim  to  the  shingles  marked  "  W,'* 
by  delivering  to  an  ojBScer  who  had  an  attachment  in  their  favor 
against  Perry,  the  permit  and  bill  of  sale  above  mentioned, 
with  directions  not  to  levy  on  the  shingles  marked  "  W,"  but 
to  take  possession  of  them  as  the  plaintiffs'  property.  The  de- 
fendants claimed  the  shingles  under  a  purchase  from  one  Chase, 
who  had  received  a  bill  of  sale  from  Perry,  dated  September, 
1834,  stating  that  Perry  sold  to  Chase  "  one  hundred  thousand 
pine  shingles,  now  lying  on  the  Millinocket  stream,  up  the 
Penobscot  river,"  to  hold  as  collateral  security  for  a  certain 
debt  ior  which  Chase  was  holden  as  surety  for  Perry,  and  also 
for  two  notes  from  Perry  to  Chase.  There  were  other  shingles 
than  those  marked  "  W  "  in  the  East  Indian  township,  cut  by 
Perry  under  his  permit.  Chase  took  possession  in  May,  1835, 
of  part  of  the  shingles  marked  ''  W,"  and  sold  and  delivered 
them  to  the  defendants.  There  was  contradictory  evidence  as 
U>  whether  there  was  a  delivery  to  Chase  under  the  bill  of  sale, 
and  the  judge  left  it  to  the  jury  to  determine,  instructing  them 
to  return  a  verdict  for  the  defendants  if  they  should  find  that 
there  had  been  a  delivery  to  Chase  without  notice  of  the  plaint- 
iffs' claim  before  the  plaintiffs  got  possession.  He  also  left  it 
to  them  to  say  whether,  from  all  the  evidence,  there  had  been 
a  delivery  to  the  plaintiffs  under  their  bill  of  sale.  He  in- 
structed them  also  that  they  might  regard  the  bill  of  sale  as 
giving  the  plaintiffs  the  right  to  immediate  possession.  As  to 
the  permit  above  mentioned,  he  instructed  them  that  if  it  had 
been  delivered  to  the  plaintiffs  to  secure  them  for  supplies  fur- 
nished to  Peny,  xt  would  give  the  plaintiffs  a  lien  upon  the 
shingles  actually  cut  under  the  permit.    Verdict  for  the  plaint* 
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iffsy  and  the  defendants  broaght  the  case  here  on  exceptions  to 
the  rulings  of  the  court. 

Kenty  for  the  defendants. 

J.  Appleton,  for  the  plaintiffs. 

By  Court,  Weston,  0.  J.  We  perceive  nothing  conditional, 
in  the  sale  of  the  shingles  in  controversy,  from  Perry  to  the 
plaintiffs.  The  terms  of  the  bill  of  sale  are  absolute,  and  pay- 
ment is  acknowledged.  The  transfer  of  the  lumber  thence  re- 
sulting, between  the  parties,  is  not  affected  or  qualified,  by  the 
contingency,  under  which  Perry  was  to  receive  an  additional 
consideration.  Nor  does  it  appear  to  us  to  make  any  differ* 
ence,  that  it  was  a  part  of  the  bargain,  that  Perry  was  to  per- 
form certain  services  for  the  plaintiffs,  in  the  transit  of  the 
lumber.  It  was  an  agency  undertaken  and  assumed  on  their 
account.  When  the  lumber  thus  sold  was  designated  and  set 
apart  from  the  mass,  of  which  it  was  a  part,  the  contract  of 
sale  was  consummated,  at  least  between  the  parties;  and  the 
plaintiffs  had  a  right  to  take  immediate  possession. 

The  defendants  also  claim  under  Perry,  and  by  an  instru- 
ment bearing  date  near  a  month  prior  to  the  sale  to  the  plaint- 
iffs.    The  title  of  Chase,  who  sold  to  the  defendants,  was  either 
as  a  pledge  or  a  mortgage;  or  if  he  was  a  purchaser,  he  was 
liable  to  account  for  the  proceeds,  after  paying  himself.    In 
determining  the  questions  submitted  to  us,  these  transactions 
may  be  assumed  to  have  been  free  from  fraud.     The  two  in- 
struments of  sale  are  not  necessarily  conflicting.     There  mav 
have  been  lumber  enough  both  for  the  plaintiffs  and  Chase;  and 
there  is  some  evidence  to  this  effect  in  the  case.     Regarding 
the  paper  given  to  Chase  as  evidence  of  a  mortgage,  his  right 
would  attach  as.  mortgagee,  notwithstanding  Perry  retained 
the  possession,  if  the  quantity  expressed  in  it  was  severed,  and 
set  apart  from  the  aggregate,  of  which  it  was  a  part,  prior  to 
the  sale  and  delivery  to  the  plaintiffs,  and  not  otherwise;   and 
the  jury  have  neither  found  this  fact,  nor  is  there  any  evidence 
reported  to  prove  it.     But  as  Chase  took  possession  of  the 
lumber,  it  seems  to  have  been  inteuded  that  he  should  hold  it, 
either  by  way  of  pledge,  or  as  a  purchaser,  which  some  of  the 
terms  of  the  instrument  indicate,  in  which  case  it  must  have 
been  understood,  that  he  was  to  account  for  its  value,  beyond 
what  was  required  for  his  own  security.    It  is  unnecessary, 
however,  to  settle  whether  Chase  is  to  be  regarded  as  a  pledgee 
or  a  purchaser.     In  either  case,  the  rights  of  the  parties,  so  far 
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as  they  are  conflicting,  are  to  be  governed  by  the  prindples 
decided  in  the  case  of  Lanfear  y.  Sumner ^  17  Mass.  110  [9  Am. 
Dec.  119],  that  where  different  persons  claim  the  same  goods 
by  conveyances  equally  valid,  he  who  first  lawfully  acquires 
the  possession,  has  the  better  title.  And  this  fact  the  jury 
have  found  in  favor  of  the  plaintiffs. 

But  it  is  insisted  that  there  is  no  evidence  of  delivery  to  the 
plaintiffs,  or  of  possession  taken  by  them,  and  that  the  judge 
was  not  legally  warranted  in  leaving  it  to  the  jury  to  infer  such 
a  fact  from  the  evidence,  if  satisfied  that  it  existed.    The  evi- 
dence was,  that  as  many  thousands  of  the  shingles  as  were  sold 
to  the  plaintiffs,  were  marked  with  the  initial  of  the  surname  of 
one  of  them,  and  that  they  claimed  such  as  were  thus  marked 
as  their  property.    This  coupled  with  their  bill  of  sale,  must, 
we  think,  be  regarded  as  evidence  of  a  delivery  to  them,  proper 
to  be  left  to  the  juiy.     There  was  ample  time  for  such  designa- 
tion and  delivery  between  October,  when  their  bill  of  sale  is 
dated,  and  the  following  May,  when  Chase  took  possession.    In 
Mdvin  V.  Whiiing,  13  Pick.  184,  it  was  holden  to  be  altogether 
uncertain  whether  the  initials  engraved  in  the  rock,  were  indi* 
cative  of  a  claim  to  the  soil  or  to  the  fishery;  but  in  this  case 
the  mark  clearly  indicated  a  claim  to  the  shingles.     It  was 
evidence,  that  those  thus  marked  were  set  apart  from  the  rest, 
and  belonged  to  him,  whose  mark  was  afiSxed. 

The  jury  having  found,  that  the  plaintiffs  had  the  first  de« 
livery,  their  title  is  good,  aside  from  any  assignment  of  Perry's 
permit  to  them.  He  had  an  undoubted  right  to  sell  the  shingles 
when  made.  Bamsdell,  of  whom  he  purchased  the  timber,  does 
not  interpose,  if  he  had  any  right  to  do  so.  The  assignment  of 
the  permit  being  immaterial,  we  can  not  sustain  the  exceptions 
taken  to  the  instructions  of  the  judge  upon  that  part  of  the 
case,  if  their  correctness  was  questionable,  in  regard  to  which 
it  is  unnecessary  to  give  an  opinion.  From  the  evidence  it 
would  seem,  that  if  judgment  is  rendered  on  the  verdict,  Chase's 
title  to  the  entire  quantity  mentioned  in  his  bill  of  sale,  will 
remain  unaffected,  having  received  an  excess  equal  in  value  to 
what  the  plaintiffs  have  recovered. 
Exceptions  overruled. 

GoHDmoKAL  Saub  or  Chattel:  See  Lane  v.  Borland,  anU,  33. 

Bkuvxbt,  What  SuwcumT  to  Pass  Tttlb  to  Chattels:  See  JeweU  ▼. 
Warren,  7  Am.  Deo.  74;  Bt^gton  ▼.  Curtiv,  8  Id.  115;  PleaeanU  v.  PendU- 
km,  18  Id.  726;  Skumwap  t.  BuUer,  19  Id.  340;  Woodbury  v.  Long,  Id.  345; 
Tvxwor^  V.  Moore,  20  Id.  479;  JUoore  v.  Kelley,  26  Id.  283;  Cobb  v.  ffatkeU, 
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duubtel  is  Bold  i»  tsvro  pnrohaaam  by  oouvegwuceB  eqoiUy  valid,  the  one  SmM 
lawfully  (gaining  pOBseaaion  takes  the  title:  Lamb  y.  DurasUf  7  Am.  Deo.  31 
4nd  note;  Lar{fear  v.  Sumner,  9  Id.  ild  and  Jiote;  Fletcher  y.  Howard,  16 
Id.  666. 

BaRomcaus  iKsrsucnoira  which  abb  Ikbelevaivt  ace  no  groimd  for  re- 
▼ersing  a  judgment  where  the  lawasto  thesiattecsfnissaewiB  cozrectlgr 
stated:  CasKS  y.  Ccwle,  U  Am.  D«^  610.  In  Ellia  v.  Short,  21  Pick.  145. 
the  principal  case  ds  j:ef erred  to  «uth  disapproval,  as  holding  that  improper 
rulings  on  immaterial  points  are  not  a  ground  of  reversal  where  substantial 
jueltiee  has  been  done,  for  the  reason  that,  as  the  court  say,  this 
trenches  -upon  tiie  province  of  the  jury. 
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Iksolvxht  Dbbtob  has  a  Lioal  IU«bt  to  give  a  preferenDB  ie  one  oieditar 
over  another. 

Monet,  Notes,  Bra,  Left  with  a  Thibd  Pbbson  by  an  insolvent  debtor, 
contemplating  suicide,  with  a  letter  inside  the  bundle  directed  to  one  of 
his  creditors,  stating  that  they  are  to  be  appropriated  to  payment  of  his 
claims,  and  that  if  anything  is  left  it  is  to  go  to  the  debtor's  children,  if 
delivered  to  the  creditor  by  the  person  with  whom  they  aie  left  after  the 
debtor's  death,  may  be  retained  by  such  creditor  as  against  the  other 
creditoxB  so  far  as  necessary  to  satisfy  his  claims. 

Tbust  Gbeated  fob  the  Benefit  of  a  Thibd  Person,  without  his  knowl- 
edge at  the  time,  may  be  afterwards  affirmed  and  enforced  by  him. 

AoBEED  case.  The  question  was  as  to  the  right  to  certain 
notes,  money^  bank-bills,  etc.  The  plaintiffs  claimed  as  ad« 
ministrators  of  one  Winter.  The  defendant  was  one  of  Win- 
ter's creditors,  having  incnrred  large  liabilities  for  him  by 
indorsement  and  otherwise,  which  he  had  been  compelled  to 
pay.  The  property  in  question  was  left  by  Winter,  tied  up  in 
n  handkerchief,  in  a  room  occupied  by  him  for  the  time  being, 
in  the  house  of  one  Miss  Bobb.  He  made  no  communication 
to  Miss  Bobb  in  regard  to  it  before  bis  disappearance,  nor  wa9 
iihere  any  direction  on  the  outside  of  the  bundle  as  to  what  was  to 
be  done  with  it.  It  was  supposed  to  have  been  left  by  mistake 
until  the  discovery  of  certain  circumstances  leading  to  the  belief 
that  Winter  had  committed  suicide.  The  bundle  was  then 
opened  by  the  defendant  and  Miss  Bobb,  and  was  found  to  con- 
tain a  packi^e  in  which  was  the  property  in  question,  with  a 
Icttter  tied  on  the  outside  of  the  package  directed  to  the  defendant 
tn  Winter's  handwriting,  the  contents  of  which  were  as  follows: 
**  Keep  the  contents  of  this  to  yourself — 'tis  to  relieve  you  from 
your  liabilities  for  me.    If  anything  is  left  let  my  children  hare 
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iL"  Signedi  by  Wini^ .  Thonieleiuibizit  liad  oeoeirad  fAyment 
«l  aome  of  ibs  jiaieSytirJiicfli  kmA  mm  (fibem  an  indUosBemeDt  to  the 
defioadant-s  tacier  fiignefl  by  Winter.  A  few  -days  after  the 
m^/enmg  ad  tfche  package  it  was  (aseeitnoed  that  Winter  had  in 
lact  JBommaikBd  juiaeide.  BEe  liied  insoly^nt.  If  npoD  these 
facts  the  defendant  was  eatMed  to  retain  said  notes,  ^te.,  eo 
far  as  naeeasary  to  indomiitfy  Ibtm  for  iaa  liabilitieB  far  Winter, 
an  accoant  was  to  be  taken,  and  if  there  should  be  no  enrplns 
ike  phraiBtifii  ahonld  be  nonavted.  If  the  defendant  mna  not 
so  entitled,  lie  should  be  4efaDlted,«nd  judgment  given  against 
Ura  for  the  amount  in  his  bands. 

Daveis,  for  tbe  plaintiffs. 

MeUen  and  EandaU^  for  the  defendant. 

By -Court,  Wcsffoir,  0.  J.  Winter,  although  an  insoWent  man, 
liadti  legal  right  to  give  a  preference  to  one  creditor  oTer 
auother.  In  pursuanee  of  this  right,  he  indorsed  certain  nego- 
tiable instruments  to  'Hie  defendant.  These,  together  with  a 
bank  chedc  and  oertain  bank  notes,  which,  being  payable  to 
bearer,  pass  by  delivery,  he  inclosed  in  a  package,  upon  which 
tiiere  -was  fastened  a  letter  directed  to  the  defendant,  advising 
him,  tbatthey  were  intended  for  security  against  certain  liabili- 
ties, which  he  had  assumed  on  his  account.  Thus  far  the  transac- 
tion, if  consummated,  could  not  have  been  impeached  by  other 
creditors.  But  there  was  another  direction  to  pay  over  the 
Burplofi,  if  there  was  any,  to  his  children,  which  his  creditors 
may  defeat.  The  defendant  however  was  in  no  degree  privy  to 
this  unlawful!  appropriation,  and  he  expressly  disclaims  and 
repudiates  this  part  of  the  arrangement.  If  the  part,  which 
was  for  bis  benefit,  can  surmount  other  objections,  which  have 
been  interposed,  we  are  of  opinion,  that  he  ought  not  to  be 
prejudiced  by  the  attempt  of  the  deceased  to  create  a  trust  for 
the  benefit  of  his  children. 

It  is  contended,  that  Winter  had  a  power  of  revocation,  up 
to  the  period  of  bis  decease.  No  such  power  was  reserved  by 
him  in  the  written  evidence  of  the  transaction,  nor  is  there 
reason  to  infer  tbat  a  revocation  was  at  all  within  his  contem- 
plation. Before  tbe  desperate  purpose,  which  he  meditated, 
was  carried  into  effeot,  it  might  fairly  have  been  insisted,  that 
it  was  possible  he  might  have  been  diverted  from  it,  either  by 
the  aoander  snggestsons  of  his  own  mind,  or  from  adventitious 
causes;  and  fSiat  if  this  had  been  the  result,  he  had  the  power, 
and  would  probably  have  exercised  it,  to  have  withdrawn  the 
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appropriation  he  had  made  for  the  defendant.  Whether  this 
can  now  be  said  to  have  been  possible,  is  a  metaphysical  ques-^ 
tion,  which  we  do  not  consider  ourselves  called  upon  to  decide. 
The  firmness  of  his  resolye  has  been  so  fully  demonstrated, 
that  we  regard  it  as  a  just  inference,  that  the  transaction  was 
not  only  absolute  and  unqualified  in  form,  but  was  intended  to 
be  so  in  fact,  no  pos^^ble  or  contingent  revocation  being  con- 
templated. 

A  question  of  a  graver  character  is,  whether  the  arrangement 
was  not  arrested  and  defeated  by  the  death  of  "Winter.  And  it 
can  not  but  be  admitted,  that  it  is  one  of  no  small  difSonlty. 
It  must,  however,  be  decided;  although  the  preponderance  in 
favor  of  the  prevailing  party  may  be  less  strongly  marked,  than 
could  have  been  desired.  The  determination  of  Winter  to  give 
a  preference  warranted  by  law  to  the  defendant,  has  been 
clearly  manifested.  When  he  left  Miss  Bobb's  house,  he  in- 
tentionally parted  with  the  actual  possession  of  the  bundle  he 
had  made  up,  never  to  be  resumed.  Had  he  called  her  up  and 
confided  it  expressly  to  her  care,  she  would  have  found  that  it 
contained  a  package,  which  she  was  to  receive  in  trust  for  the 
defendant.  Did  he  not  do  the  same  thing  by  acts,  not  to  be 
misunderstood?  He  left  the  bundle  in  Miss  Bobb's  house,  in 
her  possession,  on  her  sofa.  What  was  to  be  done  with  the 
package,  was  not  communicated  to  her  orally,  but  it  was  by  the 
written  direction  upon  it.  Is  it  too  much  to  say,  that  it  was 
left  with  Miss  Bobb  in  trust,  to  be  delivered  according  to  its 
destination  f  It  was  not  the  less  confided  to  her  care,  because 
she  remained  for  some  time  ignorant  of  the  deposit,  or  of  its 
contents. 

To  give  effect  to  a  transaction  lawful  in  itself,  and  free  from 
any  fraud  imputable  to  the  defendant,  we  do  not  regard  it  as 
too  much  to  hold,  that  when  Winter  left  the  house  he  parted 
with  the  possession  of  the  contents  of  the  package,  in  regard  to 
which  he  had  made  a  written  declaration  of  trust,  for  a  lawful 
purpose,  in  favor  of  the  defendant,  and  that  Miss  Bobb  became 
thereupon  actually,  or  at  least  constructively,  the  trustee  and 
depositary,  through  whose  intervention  the  trust  was  to  take 
effect;  as  we  think  the  postmaster  at  Bath  would  have  been,  if 
Winter  had  put  the  package  into  his  letter-box;  although  it 
might  not  have  come  to  his  knowledge  until  life  had  been  ex- 
tinguished in  Winter:  McKenney  v.  Rhodes,^  5  Watts,  848. 

Much  of  the  argument  has  turned  upon  the  peculiar  doctrine 

1.  McKinney  ▼.  Shoadt. 
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of  donations,  inter  vivos,  and  causa  mortis,  to  which,  in  our 
judgment,  the  case  bears  no  just  resemblance. 

The  counsel  for  the  defendant  places  his  claim  to  the  prop- 
erty sought  to  be  recovered  in  this  action,  upon  the  ground  of 
a  contract  or  transfer,  and  that  there  was  a  delivery  to  Miss 
Bobb,  or  to  some  one  in  her  house,  which  would  inure  to  the 
defendant's  benefit.    And  cases  have  been  cited,  where  deeds 
delivered  as  escrows,  or  upon  condition,  where  the  condition 
has  been  performed  after  the  death  of  the  grantor,  have  been 
held  to  take  e£fect  from  the  first  delivery,  to  uphold  and  sus* 
tain  what  had  been  done.     In  these  and  other  similar  cases, 
although  the  concurrence  of  both  parties  may  have  been  essen- 
tial to  their  validity,  the  requisite  act  or  concurrence  of  the 
grantee,  even  after  the  decease  of  the  grantor,  has  been  deemed 
sufficient.     In  Bowers  v.  Hurd,  Adm*r,  10  Mass.  427,  the  plaint- 
iff had  a  strong  moral,  although  not  strictly  legal,  claim  upon 
the  defendant's  intestate,  to  satisfy  which,  the  latter  made  a 
note  of  hand  to  the  plaintiff,  but  without  her  privity  or  knowl- 
edge, until  after  the  decease  of  the  intestate,  and  deposited  it 
with  a  third  person.     This  was  held  to  be  good,  upon  the  sub- 
sequent assent  of  the  plaintiff.     Whether  or  not,  upon  the 
authority  and  analogies  deducible  from  the  cases  cited  for  the 
defendant,  he  is  entitled  to  hold  the  property  upon  the  ground 
of  a  contract;  he  may  be  so  entitled,  upon  the  trust  expressly 
declared  in  his  favor.    It  is  a  well-settled  doctrine  in  equity, 
that  where  a  trust  is  created  for  the  benefit  of  a  third  person, 
without  his  knowledge  at  the  time,  he  may  afterwards  affirm  it, 
and  enforce  its  performance:  NeUson  v.  Blighiy  1  Johns.  Cas. 
206;  Moses  v.  Mwrgairoyd,  1  Johns.  Ch.  119  [7  Am.  Dec.  478]; 
Duke  of  Cumberland  v.  CodringUm,  3  Id.  261  [8  Am.  Dec.  492]; 
Shepherd  v.  McEi^ers,  4  Id.  136  [8  Am.  Dec.  561].    How  then 
does  the  case  stand?     Winter,  in  his  life-time,  by  writing 
under  his  hand,  sets  apart  the  property  in  question,  and  d^ 
clares  it  appropriated  for  the  indemnity  of  the  defendant.     He 
deposits  it  with   Miss  Bobb,  that  it  may  be  disposed  of  as 
directed,  and  then  takes  his  own  life.    As  soon  as  the  fact 
comes  to  the  knowledge  of  the  defendant,  he  affirms  the  trust, 
and  receives  the  property  to  be  held  for  his  indemnity,  with  the 
assent  of  the  trustee  and  depositary. 

We  are  not  aware,  that  the  circumstance  of  the  businesb 
having  been  done  by  Winter  in  the  near,  or  even  certain  ap- 
proach of  death,  calls  for  a  different  construction.  It  has  never 
been  de  dded,  that  a  man  may  not  prefer  one  creditor  to  another, 
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soloag  as  he  ia  oompeteni  io  tranaaot  bmdiMBa,  orthBi  an  act 
done  for  this  purpose,  by  one  who  is  oonedioaa  thai  his  aid  is 
jaaar,  vuiy  be  «¥oided  as  a  fraud  n^pon  the  IswsiDr  the  diatri- 
bntion  and  setUaiaent  of  insolrent  estates.  No  case  has  coma 
to  our  knowledge,  in  whieh  the  payment  or  B&earitj  of  an 
honest  debt,  has  been  attempted  to  be  defeated  npon  this 
ground.  If  a  piBferenoe  under  such  oircumstanceB  is  lawfol, 
the  intervention  of  death  as  a  matter  of  certainty,  or  even  of  eal- 
oulation,  can  make  no  difference.  If  an  insolvent  man,  a^ 
parently  in  full  health,  and  in  the  xoasonafale  expectation  of  the 
continuance  of  life,  deposits  with  a  third  person  a  sum  in  bank 
notes,  or  in  bills  of  ^Lchaage  or  ziK)fte8  of  hand  indcHsed  bj  him, 
with  written  directions  that  they  be  deUvccred  as  aeearity  to  a 
creditor,  to  whom  he  owes  about  an  equal  amoirot,  and  thai 
happens  to  die,  either  from  accident  or  disease,  and  Uie  pre- 
ferred creditor  subsequently  claims  the  deposit,  we  are  aware 
of  no  legal  reason  why  he  may  not  receive  it,  for  the  purpose 
for  which  it  was  appropriated.  It  is  not  necessary  in  such  case, 
as  we  have  seen,  that  the  act  of  the  one,  and  the  assent  and 
concurrence  of  the  other,  should  be  simultaneoiiB.  A.  deed  of 
mortgage  to  secure  a  creditor,  thus  delivered,  although  accepted 
after  the  death  of  the  mortgagor,  it  is  dear  from  the  author- 
ities, would  take  e£Eect. 

The  counsel  for  the  plaintiffs  has  cited  a  class  of  cases  where 
an  assignment  is  made  by  a  debtor  to  third  persons,  for  the 
benefit  of  his  creditors,  upon  certain  terms  prescribed.  This 
has  been  held  not  to  be  effeotual  against  the  attachment  of 
creditors  so  as  to  bind  the  property,  except  in  favor  of  those 
who  have  assented;  and  this  principally  upon  the  ground  that 
a  debtor  shall  not  be  permitted^  by  conveying  to  others,  to  put 
his  property  out  of  the  immediate  reach  of  his  creditors,  with- 
out their  consent.  A  conveyance  or  mortgage  directly  to  a 
creditor  as  payment  or  security  is  not  liable  to  this  objection. 
Even  in  an  assignment  to  third  persons  it  has  been  strongly 
intimated  by  more  than  one  judge,  that  the  consent  of  preferred 
creditors  may  be  presumed,  although  the  law  is  not  so  under- 
stood in  this  state  or  in  Massachusetts.  In  the  conveyance  of 
real  estate,  the  consent  of  tine  grantee  is  presumed  until  be  ex- 
presses his  dissent  or  refusal.  And  it  would  seem,  if  there  ever 
was  a  case  where  the  consent  of  a  creditor  might  be  presumed, 
it  is  where  liis  debtor  deposits  a  sum  of  money  and  available 
notes  of  hand  indorsed  to  him,  and  intended  directly  for  hia 
security. 
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H  a  man  unable  to  pay  aR  bis  debts,  upon  the  ere  of  cHif- 
BoIutTon^  and  conBcioas  of  the  fact^  but  yet  capable  of  trans- 
actifi^  hnBineBB,  deliveia  a  deed  coaveying  land  to  one  of  his 
creditoiB  in  payment  of  his  debt,  to  some  one  about  hia  bed, 
1^  iagood,  alihoqglt  aeeepted  aftei  hia  decease*  If  be  drtifwa 
hn  wafoh  to  a  third  person  to  h&  handed  to  a  creditor  for  the 
same  purpose,  shall  it  not  be  equally  effsctBalf  Is  there  less 
difficulty  in  the  transfer  of  real  than  of  personal  estate  ?  But 
it  is  ceintaidBd  that  death  prevented  the  transit;  that  the  in^ 
mibmmk  Ism  ofiefated  as  as  apfiropgiattoB  oi  aU  thapvopecij  of 
Hke  deeessed  for  the  use  of  all  hn  creditors,  and  that  &»«  trans- 
fer in  this  case  was  not  consummated.  The  arguaient,  sus- 
tained as  it  is  by  the  equitable  policy  of  the  insolvent  laws,  is 
certainly  entitled  to  great  consideration,  and  we  have  felt  its 
force.  But  it  must  be  remembered  that  the  insolvent  laws  take 
eflPect  upon  the  death  of  the  insolvent.  While  living,  to  the 
last  moment,  he  has  a  right  to  dispose  of  his  property,  to  pay 
or  secure  hi?  debts.  The  deceased  made  a  speoiftr  appropria- 
tion of  a  portion  of  his  property,  to  secure  the  defendant,  de- 
claring in  writing,  that  it  was  to  be  for  this  purpose,  and  left  it 
with  a  third  person  for  his  use;  and  upon  the  whole,  we  are  of 
opinion,  if  the  assent  of  the  defendant  is  not  to  be  pre^ 
BumSd,  that  his  subsequent  affirmance  does,  by  relation,  give 
effect  to  the  appropriation  is  the  life-time  oi  the  daoeased;  so 
that  the  defendant  may  lawfully  hold  against  the  plaintiffs  so 
much  of  the  property  as  is  necessary  for  his  indemnity. 

brflOLVKST  DsBToa's  Bight  to  Paaixa  ClUEDrcoBSs  See,  for  a  diBonirion 
cf  this  mibj^  the  note  to  Craviford  v..  Taylor,  26  Am.  Deo.  584.  See  alao 
the  note  to  Dulaney  v.  Hqffman,  28  Id.  219,  referring  to  other  caaes  in  the 
American  Deririona  on  the  same  point. 

Trust  Ckaovd  in  Fayob  of  Yaaso  Fbbsoh  wiraour  his  Knowlsdoi 
■■fy  he  affirmed  and  an£oroed  by  him:  if oasa  ▼.  Mwrgairofd,  7  Am.  Deo.  478 
and  note;  Shqpkard  ▼.  McEven^  8  Id.  601;  Rodney  ▼.  8ha$Maiid^  12  Id.  70 
and  note;  New  Lc/ndon  Bank  ▼•  Lee,  27  Id.  718. 


NeWHAIiL  V.   DUNLAP. 

[14  Xadb,  180.] 

Aonrr  Dkawhto  a  Bill  in  ms  owir  Najb,  without  stating  that  he  aota  as 
■gsnt^  ia  psnonatly  Bable  theieon,  notwithstanding  «  request  to  ofaaige 
to  m  partioDlflr  aooonnt,  and  althoo^  the  payee  knowi  him  to  be  an 
9gfa%,  etzeept  whete  he  contracta  in  behalf  of  the  goTemmantb 

Gbabaoxkb  in  wmcH  an  Agskt  Aots  in  Drawing  a  Bill  mat  bb  Shown  aa 
between  himself  and  his  principal,  though  he  inay  be  personally  liable 
to  third  persons. 
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Mastxr  of  a  VsaaEL  has  ko  Powbb  of  Butino  and  selling,  incident  to  hia 
office  as  master,  and  where  he  ia  authorized  by  a  letter  of  instmctions 
from  the  owner  to  draw  bills  for  the  purpose  of  making  purchases  for 
sach  owner,  he  acts  as  agent  or  factor,  and  not  as  master,  in  drawing 
such  bills. 

liASTEB  OF  A  VESSEL  HAS  A  LiEN  upon  property  purchased  by  him  with  the 
proceeds  of  a  bill  drawn  under  a  letter  of  instructions  from  the  owner, 
upon  which  he  is  personally  liable  by  reason  of  its  being  drawn  in  his 
own  name,  though  directed  to  be  charged  to  the  cargo  of  his  vessel,  and 
this  lien  is  not  divested  by  the  owner*s  death. 

Though  the  Master  of  a  Vessel  Departs  fbom  the  Stbict  Letteb  of  his 
instmctions  in  drawing  a  bill  for  purchases  for  a  shorter  date  than  he  is 
authorized,  if  the  owner  or  his  administrator  claim  the  proceeds  he  can 
not  deny  the  agency. 

PRINOIFAL  CAN  NOT    MAINTAIN    REPLEVIN    AGAINST    AN    AGENT    foT   gOOda 

upon  which  the  latter  has  a  lien,  without  discharging  such  lien. 

ftEPiiEYiN  for  certain  goods,  claimed  by  the  plaintiffs  as  ad- 
ministrators of  one  Winter.  The  goods  were  purchased  by  one 
Goodrich,  under  whom  the  defendants  claim,  the  said  Good- 
rich being  master  of  a  vessel  owned  by  Winter,  and,  in  payment 
for  said  goods,  having  drawn  a  bill  upon  the  said  Winter  in  his 
own  name,  but  directing  the  amount  to  be  charged  to  the  cargo 
of  the  vessel.  Other  facts  appear  from  the  opinion.  Verdict 
for  the  defendants,  to  be  set  aside  or  amended,  according  to  the 
opinion  of  the  court  upon  the  facts.  ♦ 

Daveis  and  Adams^  for  the  plaintiffs. 

Debhis,  for  the  defendants. 

By  Court,  Sheflet,  J.  The  claim  of  the  defendant,  (Good- 
rich, to  detain  the  property  replevied  must  depend  upon  the 
character  in  which  he  acted,  the  responsibilities  incurred,  and 
the  rights  arising  out  of  them.  He  was  master  of  the  vessel  of 
the  intestate,  with  a  letter  of  instructions,  giving  him  authority 
to  draw  a  bill  of  exchange,  and  to  make  purchases  for  his  prin- 
cipal. If  he  has  not  incurred  any  personal  responsibility,  he 
can  not  detain  the  property.  The  bill  was  drawn  by  Goodrich 
without  any  statement  or  exhibition  of  agency,  unless  it  may  be 
inferred  from  the  request  to  charge  it  to  the  account  of  the 
Hope's  cargo.  Such  request  affords  no  distinct  indication  of  an 
agency.  It  only  indicates  the  fund  to  which  it  was  to  be 
charged,  not  the  character  in  which,  the  drawer  signed.*  The 
general  rule,  as  stated  by  Chitty,  is,  if  a  person  draw  in  hia 
own  name,  without  stating-  that  he  acts  as  agent,  he  will  be 
personally  liable,  unless  in  the  case  of  an  agent  contracting  in 
behalf  of  government:  Chit,  on  Bills,  40.     It  is  said,  in  Bay« 
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ley  on  Bills,  68,  that  an  agent  should  take  care,  if  be  mean  to 
ezempfc  himself  from  personal  responsibility,  to  use  clear  and 
explicit  words  to  show  that  intention.  And  be  dearly  does  not 
coDsider  a  request  to  charge  to  a  particular  account,  as  afford- 
ing any  eyidenoe  of  an  agency;  for  he  says,  '*  if  an  agent  for  A. 
draw  upon  B.  in  favor  of  0.  though  he  direct  B.  to  place  the 
amount  to  the  account  of  A.'s  debit,  he  will  be  personally  liable 
to  C.  if  the  bill  be  not  paid,  unless  he  use  proper  words  to  pre* 
▼ent  such  liability. 

Lord  EUenborough  says,  not  only  that  such  is  the  general 
rale,  but  that  **  unless  he  says  plainly,  '  I  am  the  mere  scribe,' 
he  becomes  liable."  And  he  does  not  consider  the  knowledge 
of  the  party  taking  the  bill  as  making  a  difference.  He  sayri, 
"  though  the  plaintiff  knew  the  defendant  to  be  agent  of  the 
Durham  bank,  he  might  not  know  but  that  he  meant  to  of^nr 
his  own  responsibility:"  LeadbUler  y.  Farrow ,  5  Mau.  &  Sol. 
345.  It  is  a  well-settled  rule:  Paley  on  Agency,  298;  5  Taunt. 
749;»  7  Id.  159;»  5  Mason,  241;'  11  Mass.  27,*54,-»  2  Greenl. 
204.*  And  Goodrich  must  be  regarded  as  liable  upon  the  bill. 
It  must  have  been  drawn  in  the  character  of  master,  or  as  agent 
or  factor;  and  this  may  be  shown  as  between  him  and  his  prin- 
cipal, although  he  may  be  personally  responsible  to  third  per- 
sons. 

In  England  the-  master  of  a  yessel  has  no  lien  on  the  ship, 
freight,  or  cargo  for  money  expended  or  debts  necessarily  in- 
curred: Hasey  y.  Christie,  9  East,  426;'  Smith  t.  Plummer,  1 
Bam.  &  Adol.  575/ 

In  Massachusetts,  the  master  is  allowed  to  have  a  lien  in  such 
cases:  4  Mass.  91,^  11  Id.  72.^®  So  is  he  in  New  York:  IngersoU 
▼.  Van  Bokkelin,  7  Cow.  670.  Kent  observes,  that  the  Ameri- 
can cases  have  taken  the  most  reasonable  side  of  the  question: 
8  Com.  167,  note  b. 

The  transaction  now  under  consideration  can  not,  however, 
he  regarded  as  falling  within  the  scope  of  his  authority  as  mas- 
ter. In  the  ordinary  state  of  things,  says  Lord  Stowell,  he  is 
a  stranger  to  the  cargo  beyond  the  purposes  of  safe  custody  and 
oonveyance;  yet  in  cases  of  instant  and  unforeseen,  and  unpro- 
vided necessity,  the  character  of  agent  and  supercargo  is  forced 
upon  him :  The  Oraiitudine,  3  Bob.  Ad.  240.    The  case  of  WaU  v. 

i.  Ur^&n  Y.  LUyd,  6.  8eoU  f.  MeLelkm, 

%  Otmpft  ▼.  Bardg,  T.  Btefcyv.  CkrittU. 

t,  Ltwberr,akam.  8.  1  Barn.  &  Aid. 

4.  Stad^oU  ▼.  Amoid:  S.  0.,  6  Am.  D«o.  150.      9.  Lmu  ▼.  Pwidmcm, 

5.  Mmgkem  ▼.  PrinM,  10.  Lemi»  v.  HcMCotk, 
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PUt&r^  ailfnan,.77,  islo  tbcn  aamttieORt;  VIm  pvvsffr  «f  pop- 
cbanng^aod  odlng.kM  beearagftrdedt  l^idiig  gwirt «»  noi  vmm 
ing  Twitiim  tOie'  pow«r  mnally  incidisot. !» thM»  office  o#  muHlerr  8^ 
GtMiiL  aae.''  Sbe  caswoi  Anifp  ▼.  Cftm^ft,^  11  ^boB.  IWP,  amI 
.Bmery  ▼.  Eney^  i  areenL  410*  [lA  AnK  Dm.  1M8J;  Mre*m4»  i»- 
gMsdcKi  flBi  ai'  iragiaarm  -vvvUi  tii»  otbtf  CMnsB,  w  in  i9i«B  m  <ra9- 
t^uaanj  eouaaeiol  bnaiiMaB  warn  prnvccT,  exUndnig  the  piUfniw 
and  diiAi€8  of  tlMf  vflstar  haywmi  Uteit  ordKaarf  limits,  and  Vkm 
oases  were  decided  upon  that  ground.  It  was  no^  doabt  eouipcK 
tent  to^  the  ownee  ia  this  caaa"  to  cadarge'  the  powsm  of  the  per- 
son, employed  as  masliery  and  to  ekithe  bira  with  oatborfty  to 
dxa^  billfl  and  ta  piHsbmsB  a  cnvgOv  Bal  such  sothoritj  is  not 
deiiyed  firom  his  oflEce  of  mafltsx;  bat  frontthB  letter  of  instmc- 
tions,  constituting  him  his  agent  for  tiiose  pourposes.  And?  in 
the  chafaeter  of  agent  he  must  ba  isgarded  as  actiDg'in  draw- 
ing the  bill  and  making  the  pnwriwman.  It  beeooies  material 
then  to  iaqniie»,  what  tightsf  hm  acquired  by  law  ovev  the  prop- 
erty pnrchaaed  by  him^  as  ogent,  with  tiie  proceeds  oi  the  bill 
upon  which  he  is  personally  liabler 

It  ia  stated  in  Paley  on  Agemey,  109,  that  the  gsneral  Men  of 
a  factor,  first  received  the  sanctkm  of  legid  aothority,  in  the 
case  of  Kniger  t.  TFiZcoor^  Amb.  252,  and  that  H  baa  never  been 
controverted  since.  And  such  is  the  settled  law,  as  wM 
in  this  country  as  in  England.  Oodin  t.  London  Abs,  Go.,  1 
Burr.  4M;  Drinkwctter  v.  Ghodwiny  1  Oowp.  251;  Boaghion  ei 
oL  V.  MaUhews  et  aL,  3  Bos.  &  PuL  489;.  BwrtiU  v.  PhilUpSi  l 
Gall.  860;  Stevens  v.  Jlobbins,  12  Mass.  180.  The  caaes  of 
Drinkwaier  v.  Ooodwin  and  Stevens  t.  Bobbins  show  that  one 
who  is  liable  to  pay,  has  the  same  lien  as  if  he  had  paid.  Nor 
does  the  death  of  the  principal  deprive  the  agent  of  his  lioi: 
Haamnxmds  v.  Barclay,  2  East,  227.  But  it  is  said,  the  agent 
did  not  follow  his  instructions  in  drawing  the  bill,  and  that  he 
can  not  create  a  lien  by  his  own  wrong.  The  agent  having 
departed  from  the  strict  letter  of  his  instructions  in  making  th^ 
bill  payable  at  a  shorter  date,  than  authorised,  it  might  haw 
been  in  the  power  of  the  plaintiffs  to  have  disclaimed  the  whole 
transaction.  But  they  can  not  claim  the  property,  and  yet 
deny  the  agency  of  Ooodrich  in  the  purchase  of  it  They  have 
claimed  the  property  purchased  by  the  proceeds  of  the  bill,  and 
it  is  now  too  late  to  deny  the  agency.  Goodrich  being  entitled 
to  a  general  lien  upon  the  goods  in  his  possession,  to  secure  him 
for  his  liabilities,  the  plaintiffs  can  not  maintain  replevin,  until 
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Unit  lien  is  disdbargecL  The  facts  apon  vMA  HboM  deefanoa  is 
nuule,  are  pravad  by  teBtimonj  not  liable  to  objeotion;  and  it 
has  not  been  considered  neoeasaiy  io  decide  the  other  pctete 
made  at  tbe  axjgfnment. 

TheiQ  mnst  be  judgment  on  the  yerdiot,  and  for  a  return  of 
the  goods;  but  the  defendant  con  not  olaim  to  hold  them  for 
more  than  the  payment  of  the  claim  of  Ghxidiich,  isrising  out  of 
his  liability  on  the  bill,  and  for  all  neoessaxy  sabeeqnent  ex- 
penses npon  them.  It  will  be  useless  to  claim  damages  on  the 
replevin  bond,  if  the  goods  axe  themselves  sufficient  to  satisfy 
these  daims,  ae  the  defendants  will  hold  io  trust  for  the  plaint- 
ifis  whatever  comes  to  their  bands  more  than  sufficient  for  these 
purpoeee. 

AosNT  PnwmffATiiiT  LiASLS  ON  BiLL  at  neto  at  otiiflr  4MiitrBct  ligmd  by 
him,  when:  See  RossUer  v.  Eomier^  24  Am.  Dea  62;  PmUrn  v.  Stanton,  425  LL 
558;  Andrews  v.  EsUa,  26  Id.  521;  CoUina  v.  AUen,  27  Id.  130,  and  the  Dotei 
thereto  referring  to  otlisr  osmb  in  this  Mriee  on  the  same  subject.  The  doo« 
trine  of  the  principal  case  on  this  point  is  approved  in  WULiama  v.  Hobbin^ 
16  Gray,  81. 

MjkSiKR's  liisir  ON  Ga«oo  iob  FaaioHT  and  Chaboss:  See  £hmnU  v.  O^jfln^ 
22  Am.  Bee  551  and  note. 


Waxqojh  V.  Profbietobs  of  Libboh  BKmGB. 

[li  Haxiix,  901.] 

BnuNiK  CoBPORATioN  IS  LiABLB  90B  AN  Injukt  Occasioned  to  the  horse  of 
a  passenger  over  such  bridge  by  defects  in  the  way  leading  thereto  from 
the  public  highway  which  it  has  adopted  as  part  of  such  bridge,  where 
it  is  required  by  the  statute  under  which  it  is  incorporated  to  keep  the 
bridge  in  repair. 

■m>BNCK  OP  What  a  Dbckasxd  Winncss  Swokb  on  a  former  trial  of  the 
same  cause  is  admissible. 

Fact  that  Members  of  a  Bbidox  Cobpo&aiion  Workkd  on  tbb  Road 
leading  to  the  bridge  from  a  public  highway,  is  no  evidence  of  the  adop- 
tion of  such  road  by  the  corporation  as  part  of  the  bridge. 

Admission  of  Immaterial  Testimont  is  no  ground  for  a  new  trial. 

MXVBEBS  OF  A  BbIDGB  CORPORATION  ARE  NOT  COMPETENT  WITNESSES  for 

the  oorporation  in  an  action  agunst  it  for  an  injury  caused  by  defects  in 
the  bridge. 
MxasuRs  OF  Damages  for  thx  Loss  of  a  Hoxse  whose  death  was  caused  by 
a  defect  in  the  defendant's  bridge,  in  such  a  oase,  includes  not  merely 
the  value  of  the  horse,  but  moneys  prudently  expended  in  attempting  to 
cure  hmi. 

Action  oq  the  case  for  an  injury  io  the  plaintifF's  horse  caueed 
bj  defects  in  the  defendants'  bridge,  from  the  efBocts  of  which 

Am.  Dso.  Vol.  ZZXI—4 


60  Watson  t;.  Pbopbietobs.  [Maine, 

the  horse  subseqaentlj  died.  It  appeared  that  the  accident 
arose  from  defects  in  a  passage  way  about  twenty  rods  long 
leading  to  the  public  highway  from  the  bridge,  and  which  was 
the  only  means  of  approach  to  the  bridge  from  the  highway. 
The  corporation  defendant  had  adopted  this  way  as  a  passage 
to  their  bridge,  and  had  repaired  it,  though  it  was  constructed 
by  certain  private  individuals.  The  plaintiff  at  the  time  of  the 
accident  was  riding  over  this  way  to  get  on  the  bridge,  and 
after  the  injury  passed  over  the  bridge  and  paid  toll  thereon. 
He  expended  some  money  in  attempting  to  cure  the  horse  of 
the  injury,  but  in  spite  of  his  endeavors  the  animal  died.  The 
defendants  moved  for  a  nonsuit,  because  the  injury  was  occa- 
sioned by  defects  in  a  passage  way  leading  to  the  bridge,  and 
not  in  the  bridge  itself.  Verdict  for  the  plaintiff,  which  the 
defendants  now  moved  to  set  aside.  The  questions  arising  in 
the  case  sufficiently  appear  from  the  opinion. 

Codman  and  H,  Belcher^  for  the  defendants. 

MilcheU^  for  the  plaintiff. 

By  Oourt,  Weston,  0.  J.  The  statute,  by  which  the  defend- 
ants were  created  a  corporation,  and  authorized  to  build  the 
bridge  in  question,  and  from  which  also  they  derive  their  right 
to  claim  and  receive  toll,  imposes  upon  them  the  duty  to  keep 
^he  same  "  in  good,  safe,  and  passable  repair."  If  the  plaintiff 
has  sustained  an  injury,  from  the  failure  of  the  defendants  to 
fulfill  this  duty,  we  doubt  not  he  may  sustain  an  action  there- 
for. This  results  from  the  principles  of  natural  justice,  which 
are  to  be  applied  as  well  to  corporations  as  to  individuals.  The 
case  of  Riddle  v.  Proprietors  of  Locks  and  CanoJs  on  Merrimack 
River,  7  Mass.  169  [5  Am.  Dec.  35],  is  an  authority  in  point,  to 
which  we  refer. 

The  declaration  sets  forth  the  liability  of  the  defendants  to 
keep  the  bridge  in  safe  and  convenient  repair,  for  the  accommo- 
dation of  all  the  citizens  ''  paying  a  reasonable  and  stated  toll 
therefor,"  and  avers  **  the  readiness  of  the  plaintiff  to  pay  said 
toll,  when  he  arrived  at  the  toll-house."  But  we  are  not  called 
upon,  in  the  case  before  us,  to  decide  upon  the  sufficiency  of 
the  declaration,  which  is  not  drawn  in  question,  either  upon 
demurrer,  or  upon  a  motion  in  arrest  of  judgment.  Nor  is  the 
title  of  the  defendants  to  the  land,  upon  or  over  which  their 
bridge  passes,  properly  in  controversy.  Whatever  it  may  be, 
or  whether  it  commenced  or  is  continued  by  right  or  by  wrong, 
the  measure  of  their  liability  is  the  same.     We  doubt  not  it  waa 
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competent  for  the  plaintiff  to  prove  what  a  deceased  witness 
had  testified  to  at  a  former  trial  of  this  cause.  It  is  liable  to  no 
legal  objection;  and  is  well  sustained  by  authority,  and  the 
practice  of  our  courts. 

The  plaintiff  was  permitted  to  proye,  that  members  of  the 
corporation  had  worked  upon  that  part  of  the  passage  way, 
where  the  injuiy  happened.  It  is  quite  immaterial  by  whom 
this  was  done,  or  whether  there  was  or  was  not  a  proper  deduc- 
tion of  authority  from  the  corporation.  If  it  was  adopted 
by  them,  and  it  does  in  fact  form  a  part  of  the  bridge,  it  was 
the  duty  of  the  defendants  to  keep  it  in  repair.  That  it  was 
adopted  as  a  part  of  the  bridge,  is  in  no  degree  deducible  from 
the  fact  that  it  was  worked  upon  by  some  of  the  members  of 
the  corporation.  That  CTidence,  then,  we  regard  as  immaterial, 
and  therefore  its  admission  does  not,  in  our  judgment,  consti- 
tute a  sufficient  objection  to  the  verdict.  The  members  of  the 
corporation,  offered  as  witnesses  for  the  defendants,  had  a  di- 
rect interest  in  the  event  ef  the  suit.  This  does  not  belong  to 
the  class  of  corporations,  the  members  of  which  are  made  com- 
petent witnesses  by  statute. 

The  main  question  is,  whether  from  the  facts,  the  place  of 
tbe  injury  constituted  a  part  of  the  bridge.  And  we  are  of 
opinion  that  it  did.  It  was  on  or  near  ground,  which  had  been 
wharfed  up,  where  that  end  of  tbe  bridge  landed.  It  was  prop- 
erly the  entrance  to  the  bridge,  from  the  public  traveled  way; 
and  the  only  way  of  ingress  and  egress,  of  which  travelers  pass- 
ing the  bridge  could  avail  themselves.  If  an  access  like  tbis 
might  be  left  in  a  dangerous  state,  without  liability  on  tbe  pni-t 
of  the  defendants,  the  bridge,  for  the  passing  of  which  tbcy  re- 
ceive compensation,  would  become  a  trap,  instead  of  an  accom- 
modation, for  travelers.  It  is  too  narrow  a  construction  to  bold, 
that  a  bridge  over  a  river  ceases  at  the  point  where  it  rests  upon 
the  land,  and  that  those  who  are  charged  with  the  duty  of  mak- 
ing it  passable,  are  not  bound  to  make  it  accessible  from  the 
bank  on  either  side,  or  having  done  so,  that  tbey  are  not  bound 
to  keep  it  safe  and  convenient. 

The  liability  of  the  defendants  being  established,  the  only 
remaining  question  is,  as  to  tbe  measure  of  damages.  Tbe 
plaintiff  is  entitled  to  a  fair  indemnity  for  bis  loss.  He  has  lost 
tbe  value  of  bis  borse,  and  also  what  he  has  expended  in  en- 
deavoring to  cure  bim.  Tbe  jury  having  allowed  tbis  part  of 
bis  f^laim,  it  must  be  understood,  that  it  was  an  expense  pru- 
dently incurred,  in  tbe  reasonable  expectation  that  it  would 
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proTo  beneficial.  It  was  iDCurred,  not  to  aggravate,  bat  to  lessen, 
the  amount  for  which  the  defendants  might  be  held  liable.  Hiad 
it  proved  Bueeessful,  they  wonld  have  had  the  benefit  of  it.  A« 
it  turned  out  otherwise,  it  is  but  just,  in  our  judgment,  that  they 
should  sustain  the  loss. 
Judgment  on  the  verdict. 

Dbpiotb  in  Hiohwats  AiTD  Ban>GEB,  LiABiLiTr  voa:  See  AbmI  ▼.  KovHk^ 
/EeU,  23  Am.  Dea  662 and  note;  RasndaU^.  ProprM>r«,  25  Id. 453 aid nete. 

BvmiEvcK  OF  What  DaoKASXD  oa  Absbnt  Witnxbs  Swqrb  on  Fobmkb 
Tbiai^  Admisbibli,  Whin:  See  the  note  to  MagiU  y.  Kattfvtan,  8  Am.  Deo. 
717;  DrayUm  v.  WeUs,  9  Id.  718;  State  v.  DeWiU,  27  Id.  371;  Orary  v. 
Spraguei  Id.  110  and  note,  and  CommonwmWi  ▼.  JUdiardst  29  Id.  608  wid 
note. 

MaifBXBS  OF  CoBPOaATION,  OOKFSmiOI'  OK,  AS  WiTNBani  lOK  THS  OOA- 

PO&ATION:  See  Lynch  v.  PostUthwaUe^  12  Am.  Dec  495;  MiUer  ▼.  Mariner^* 
Church,  20  Id.  341;  Congregational  Soc.  v.  Perry,  25  Id.  455. 

Admission  of  UNNisaxsaABT  Evidsnob  is  not  a  gxx)und  for  a  new  trial  when 
the  verdict  is  supported  by  other  evidence:  London  v.  Hvmphrey,  23  Am. 
Deo.333.  See,  aleo,  Stone  v. /^^(wem,  80  Id.  ^11  and  note.  Tin  doetrine  ef 
the  principal  can  on  thia  point  ia  diaapprovad  in  SUUe  ▼.  SkoH^  21  Pick.  14S. 


State  v.  Field. 

BvmBNOB  OF  Dbosaskd's  Violxnt  Charactxr  on  Indzoimbnt  fob  Man- 

SLAUOHTsa. — Evidenoe  is  inadmissible  in  favor  of  one  on  trial  for  man- 
slaughter, that  the  deceased  was  addicted  to  drink,  and  was  a  quarrel- 
some  and  dangerous  man  when  under  the  influence  of  liquor,  although 
it  appears  that  he  had  been  drinking  on  the  day  of  the  killing,  when 
there  is  no  evidence  of  provocation  or  excuse  for  the  killing. 

Ikdiotxemt  for  manslaughter  for  the  killing  of  one  Nathaniel 
Field.  It  appeared  that  the  defendant  and  the  deceased  had 
both  been  drinking  on  the  day  of  the  homicide  and  had  had  a 
violent  quarrel;  that  they  both  occupied  the  same  house,  and  that 
the  deceased,  who  was  the  stronger  man,  on  entering  a  certain 
room,  which  both  had  an  equal  right  to  occupy,  was  immediately 
struck  with  an  ax  by  the  defendant  and  killed.  The  judge  on 
the  trial  excluded  certain  evidence  offered  by  the  defendant,  the 
nature  of  which  appears  from  the  testimony.  After  a  yerdict 
of  guilty  the  defendant  brought  the  case  here  on  ezoeptions  to 
the  rejection  of  said  evidence. 

VF.  P.  Fessenden,  for  the  defendant. 

Clifford,  attorney-general,  for  the  state. 
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Bj  Court,  Embbt,  J.  The  defendant^  on  an  indictment  for 
maaslaagliter,  for  killing  Nathaniel  Field,  on  the  twenty-second 
December,  1835,  has,  bj  the  verdict  of  a  jury,  been  foand 
guilty.  In  the  course  of  the  trial,  evidence  was  proposed  to 
be  offered,  that  the  deceased  was  a  man  in  the  habit  of  drink- 
ing to  ezcesB  whenever  he  could  get  rum,  and  that  drinking 
spirit  of  any  kind  uniformly  had  an  effect  to  make  him  exceed- 
ingly qnarrelsome,  savage,  and  dangerous;  that  he  had  when  in 
liquor  frequently  threatened  the  life  of  his  wife  and  others;  and 
that  the  prisoner  had,  more  than  once,  been  called  upon  to  pro- 
tect his  wife  and  family  from  his  drunken  fury;  and  that  his 
habits  and  character  were  well  known  and  understood  by  all 
about  him.  The  judge  refused  to  admit  the  evidence,  and  ruled 
that  no  evidence  of  his  drinking,  or  habits,  could  be  received 
at  any  other  time  than  on  the  day  aforesaid. 

The  argument  of  the  defendant's  counsel  is,  that  if  the 
defendant  had  good  reason  to  believe,  that  Nathaniel,  the  de- 
ceased, intended  to  kill  him,  and  that  he  burst  open  the  door 
with  that  intent,  that  the  evidence  of  the  savage  and  dangerous 
diaraoter  of  Nathaniel,  when  in  liquor,  and  his  habits  of  drink- 
ing ardent  spirits,  should  have  been  admitted  to  relieve  the  de- 
fendant from  the  imputation  of  guilt,  because  it  would  be  in- 
ferred that  he  acted  promptly  to  preserve  his  own  life;  that  his 
motive  was  justifiable.  A  case  in  5  Yerger,  459,^  and  the  cases 
of  United  States  v.  WOtberger,  3  Wash.  C.  C.  515,  and  Self- 
ridge's  caee^  are  cited  in  support  of  the  positions  assumed  by 
the  counsel  for  the  defendant. 

WiUberger's  case  was  finally  decided  in  the  supreme  court  of 
the  United  States,  on  a  question  of  jurisdiction,  in  favor  of  the 
prisoner,  notwithstanding  the  verdict  against  him  in  the  circuit 
court:  5  Wheat.  76.  But  to  the  law,  as  stated  to  the  jury  by 
Judge  Washington,  upon  the  branch  of  the  case,  in  any  de- 
gree applicable  to  the  present  topic,  we  cordially  assent.  "  A 
man  may  oppose  force  to  force  in  defense  of  his  person,  his 
family,  or  property,  against  one,  who  manifestly  endeavors  by 
surprise  or  violence  to  commit  a  felony,  as  murder,  robbery,  or 
the  like.  But  to  justify  killing  the  aggressor,  his  apparent 
lAtent  must  be  to  commit  a  felony.  That  apparent  intent  is  to 
be  collected  from  the  attending  circumstances,  the  manner  of 
the  assault,  the  nature  of  the  weapon  used,  and  the  like;  and 
it  must  appear  that  the  danger  was  imminent,  and  the  species 
of  resistance  used,  necessary  to  avert  it."     Of  the  benefit  of  all 

1.  OndngerY,  State;  S.  C,  26  Am.  Deo.  378. 
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these  attending  circumstances,  the  defendant,  Field,  availed 
himself  on  the  trial,  through  the  faithfulness  and  ability  of  his 
counsel. 

The  trial  of  Selfridge  took  place  in  1806.  That  of  the  United 
States  V.  WiUberger,  in  1819.  And  perhaps  it  would  be  doing 
iio  injustice  to  the  high  desert  of  the  learned  Judge  Washing- 
ton, who  presided  in  the  latter  trial,  to  imagine  that  he  might 
have  Lad  the  benefit  of  the  lucid  charge  of  the  late  Chief  Just- 
ice Parsons  to  the  grand  jury,  so  far  as  it  is  made  known,  in  the 
commencement  of  the  report  of  Selfridge's  trial,  as  well  as  of 
the  interlocutory  decision,  so  to  speak,  of  Judge  Parker,  and 
his  charge  on  summing  up  to  the  jury  of  trials.  The  coincidence 
of  expression  is  striking.  Parsons,  C.  J.,  had  charged  the  grand 
jury,  that  a  bare  fear,  howeyer  well  grounded,  unaccompanied 
by  any  open  act  indicative  of  such  an  intention,  will  not  war- 
rant him  in  killing. 

Austin,  the  young  man  slain,  was  the  son  of  a  gentleman, 
against  whom  the  defendant,  Selfridge,  had  published  in  a 
newspaper  a  libel  on  the  morning  of  the  conflict.  The  deceased 
was  standing  with  a  hickory  cane  in  his  hand  near  the  corner  of 
Suffolk  buildings,  in  Boston.  Haying  cast  his  eyes  upon  Self- 
ridge, who  was  coming  down,  crossing  State  street  diagonally 
toward  the  United  States  Bank,  his  hands  behind  him,  outside 
of  his  coat,  without  anything  in  tbem,  Austin  shifted  his  cane 
into  his  right  Land,  stepped  quickly  from  the  sidewalk  to  the 
pavement,  and  advanced  upon  the  defendant  with  his  arm  up- 
lifted. As  the  deceased  approached,  the  defendant  put  his 
right  hand  into  his  pocket  and  took  out  his  pistol,  while  his  left 
arm  was  raised  to  protect  his  head  from  an  impending  blow. 
The  defendant  turned,  stepped  one  foot  back,  a  blow  fell  upon 
the  head  of  the  defendant,  and  th  pistol  was  discharged  at  the 
deceased  at  one  and  the  same  instant.  Several  blows  were 
afterward  given,  and  attempted  to  be  parried  by  the  defendant, 
who  threw  his  pistol  at  the  deceased,  seized  upon  his  cane,  which 
was  wrested  from  him  by  the  deceased,  who,  becoming  ex- 
hausted, fell  down,  and  in  a  few  minutes  expired. 

The  late  learned  and  excellent  Judge  Parker,  alike  distin- 
guished for  native  sagacity,  courtesy  of  manners,  beneyolence, 
and  intrepidity  in  discharge  of  duty,  who,  previous  to  his  ad- 
vancement to  the  station  of  chief  justice,  presided  at  the  trial 
of  Selfridge,  iu  charging  the  jury,  doubted  whether  self-defense 
could  in  any  case  be  set  up,  when  the  killing  happened  in  con- 
sequence of  an  assault  only,  unless  the  assault  be  made  with  a 
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Mreapon  which,  if  ased  at  all,  would  prohably  produce  death. 
The  stress  of  the  case,  in  the  judge's  mind,  was  for  the  jury  to 
settle  whether  the  defendant  could  probably  haye  saved  himself 
from  death,  or  enormous  bodily  harm,  by  retreating  to  the  wall, 
or  throwing  himself  into  the  arms  of  friends  who  would  protect 
him. 

The  case  probably  is  cited  more  particularly  to  show,  that 
the  ruling  excepted  against  was  too  circumscribed,  because  in 
Selfridge^s  case  an  examination  was  had  to  see  whether  the 
assault  was  by  the  procurement  of  the  defendant,  when  the 
whole  story  of  the  misunderstanding  between  the  defendant 
and  the  deceased's  father  was  heard  by  the  jury.  But  the 
judge  declared,  in  his  charge  to  the  jury,  that  he  thought  it  was 
going  too  far  back  to  have  an  influence  on  the  trial,  but  which 
the  urgency  of  the  attorney-general,  and  the  consent  of  the  de- 
fendant's counsel,  finally  induced  the  judge  to  admit.  On  the 
motion  to  admit  the  evidence,  he  observed  that  his  own  opinion 
was,  that  nothing  was  proper  evidence  excepting  what  took 
place  on  the  same  day,  or  very  shortly  before;  and  more  par- 
ticularly,  that  anything  which  went  to  show  a  previous  quarrel 
with  another  person,  or  even  with  the  same  person,  was  not 
proper,  the  law  being  clear  that  no  provocation  by  words  would 
justify  blows. 

So  far,  then,  as  we  apprehend  the  law  on  this  subject,  we 
perceive  nothing  in  two  of  the  cases  cited  by  the  defendant's 
counsel,  militating  with  the  ruling  of  the  judge,  in  the  case  at 
bar.  The  case  cited  from  Terger's  reports,  we  have  not  been 
so  happy  as  to  see.  We  regret  it  the  more,  because  of  the  high 
reputation  of  the  court  and  of  the  reporter.  We  must  be  con- 
tented to  take  the  law  as  we  find  it  this  side  of  the  Alleghanies. 
It  would  not  be  allowable  to  show  on  the  trial  of  an  indict- 
ment, that  the  prisoner  has  a  general  disposition  to  commit  the 
same  kind  of  ofiTense,  as  that  charged  against  him:  1  Ph.  Ev. 
143.  Although  the  deceased  may  have  been  a  savage  and 
quarrelsome  man,  when  intoxicated,  he  still  was  entitled  to  the 
protection  of  the  law.  He  was  not,  from  any  evidence,  unlaw- 
fully in  the  house.  We  look  in  vain  among  the  attending  cir- 
cumstance of  the  melancholy  catastrophe,  for  a  provocation,  or 
an  excuse,  for  the  resort  to  the  deadly  weapon,  which  the  de- 
fendant used  to  destroy  the  life  of  his  victim.  And  to  allow 
the  introduction  of  evidence  of  the  character  of  the  deceased, 
and  his  habits  of  drinking  at  other  times,  and  their  conse- 
quences, could  have  no  le^  efficacy  in  reducing  the  crime  of 
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which  the  dafendaDt  atood  charged,  fx)  jasttfiable  or  ezoosable 
homicide. 

The  permisBion  given  to  the  defendant,  as  to  evidence  of 
what  transpired  that  day,  was  as  liberal  as  the  prindples  of 
the  administration  of  criminal  justice  would  authorize  the  court 
to  grant. 

The  exceptions  are  overruled. 

Mamslaitqiitbr,  What  CoxrsnruTia:  See  SUtUe  ▼.  FerguMnn^  27  Am.  Deo. 
412,  and  other  cases  in  this  series  referred  to  in  the  note  thereto.  A  homi- 
cide oommitted  by  one  in  danger  of  great  bodily  harm,  or  who  believes  him- 
■elf  so,  is  held,  in  Orainger  v.  State,  26  Id.  278;  S.  C,  5  Ycrg.  459,  to  be 
justifiable,  and  if  oommitted  to  prevent  a  battery  less  violent,  it  is  man- 
slaughter, and  not  murder.  Thus,  where  such  homicide  is  oommitted  by  a 
timid,  cowardly  man  in  imminent  danger  of  a  violent  and  instant  assault 
and  battery,  and  out  off  from  the  chanoes  of  probable  assistance,  it  is  man- 
slaughter, not  murder:  Id.  See  also  the  note  to  that  case.  As  to  the  ad- 
missibility of  evidence  of  the  character  of  the  deceased  for  violence  upon  an 
Indictment  for  manslaughter,  999  State  v.  WelU^  1  Id.  211. 


Cobb  v.  HarkfjiTi, 

[u  Maooe.  am.] 
DnjvBBY  OF  BoABDS  UNDER  A  BiLL  OF  Sale,  to  secure  a  prior  debt,  ia  not 
sufScient  to  pass  title  against  a  subsequently  attaching  creditor,  where 
the  boards  are  lying  in  different  piles  about  a  mill-yard,  and  the  vendor, 
going  in  sight  of  them,  points  towards  them  and  says,  ''There  is  the 
lumber,"  and  tells  the  vendee  to  take  it  away  and  nwke  the  best  of  it, 
and  the  vendee  goes  away  and  leaves  the  lumber  as  it  is,  and  exercises 
no  ownership  over  it  for  two  months,  and  until  the  attachment  is  levied. 

Tbbspass,  in  the  common  pleas,  for  certain  pine  boards.  The 
plaintiff  claimed  under  a  bill  of  sale  from  one  Haley,  and  the 
defendant  was  the  servant  of  a  deputy  sheriff,  who  had  attached 
the  property  for  a  debt  of  Haley.  The  question  was,  whether 
there  was  a  sujflicient  delivery  to  pass  the  property  to  the  plaint- 
iff. It  appeared  that  the  plaintiff,  being  a  creditor  of  Haley, 
applied  to  him  for  security,  when  the  latter  made  a  bill  of  sale 
of  the  boards  to  him;  that  they  were  lying,  at  the  time,  in  dif- 
ferent piles  about  a  lumber-yard;  that  after  the  conveyance  was 
executed,  Haley  went  with  the  plaintiff  to  the  door  of  his  store, 
in  sight  of  the  yard,  and  pointing  towards  the  yard,  said,  "  There 
is  the  lumber  I  billed  to  you;"  that  it  was  marked  with  the 
letter  H,  and  that  he  wished  the  plaintiff  to  take  it  away  and  do  as 
he  pleased  with  it,  and  to  appropriate  it  to  the  payment  of  his 
debt.     Haley  did  not  go  with  the  plaintiff  to  any  of  the  piles, 
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and  there  was  no  siiryey  or  aceoiuit  of  the  quantity  token  at  the 
time.  The  plaintiff  did  not  exercise  any  act  of  ownership  over 
the  boards,  bafe  left  them  as  they  were  until  the  attachment  was 
levied,  two  months  afterwards,  although  he  requested  a  witness 
**  to  keep  his  eye  on  them,  and  see  how  Haley  got  along; "  but 
did  not  leave  them  particularly  in  his  charge.  The  judge  ruled 
that  the  delivery  was  not  sufficient,  and  there  was  a  verdict  for 
the  defendant.  The  case  was  brought  here  on  exceptions  to 
this  ruling. 

W.  P.  Fessenderif  for  the  plaintiff. 
Codman,  for  the  defendant. 

By  Court,  Wbston,  G.  J.  By  a  series  of  decisions,  cited  for 
the  defendant,  a  deliveiy  from  Haley,  the  debtor,  to  the 
plaintiff,  was  necessary  to  give  him  a  title  against  an  attaching 
creditor.  And  the  argument  for  the  plaintiff  is,  that  there  was 
a  sufficient  delivery.  The  lumber  was  pointed  out  to  the 
plaintiff,  and  he  was  informed  by  what  mark  it  might  be  known. 
From  the  testimony  it  appears,  that  the  plaintiff  was  requested 
to  take  it  away,  and  make  the  best  of  it.  But  the  plaintiff  took 
no  part  of  the  lumber,  nor  exercised  any  act  of  ownership  over 
it,  but  left  it  in  the  debtor's  possession  as  before,  up  to  the 
time  of  the  attachment,  a  period  of  two  months.  Considering, 
however,  the  nature  and  position  of  the  property,  it  comes 
very  nearly  up  to  what  has  been  required,  to  put  it  out  of  the 
reach  of  other  creditors;  but  upon  the  whole,  in  our  judgment, 
there  was  not  quite  enough  done  to  produce  this  effect;  and 
these  transactions  are  so  likely  to  occasion  false  credit  and 
fraud  upon  creditors,  that  the  doctrine  of  constructive  delivery 
ought  not  to  be  extended. 

In  Searle  el  al.  v.  Keevea,  2  Esp.  698,  when  the  warehouseman 
received  the  order,  he  became  the  depontary  for  the  vendee, 
Mid  there  was  thus  a  change  of  possession.  In  Chaplin  v.  Rogers ^ 
1  East,  192,  the  vendee  had  sold  part  of  the  hay,  and  the  second 
purchaser  had  actually  taken  it  away.  In  Elmore  v.  Stone,  1 
Taunt.  458,  the  plaintiff,  the  vendor  of  the  horses,  was  a  livery- 
stable  keeper,  and  the  defendant  had  ordered  them  to  be  there 
kept  at  livery  for  him.  Bayley,  J.,  in  Howe  v.  Palmer,  3  Barn. 
k  Aid.  321,  says,  that  case  goes  as  far  as  any  one  should,  and 
that  the  court  ought  not  to  go  one  step  beyond  it,  and  that  it 
turned  upon  the  fact,  that  expense  was  incurred  by  direction  of 
the  bnyr. 

In  Hunn  v.  Bowne,  2  Cai.  38,  one  Foley  had  purchased  a 
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quantity  of  cotton  of  one  Bod  man,  and  bad  given  bis  note  for 
it,  but  left  it  in  Bodman's  store.  Foley  employed  Hucbinson, 
a  broEer,  to  sell  it.  Hucbinson  called  on  Bodman,  desiring^ 
see  Foley's  cotton.  Bodman  directed  one  of  bis  clerks  to  sbow 
it,  wbicb  be  did  in  a  fire-proof  store.  Hucbinson  tben  bougbt 
tbe  cotton  of  Foley,  wbo  (^ave  an  order  for  it  on  Bodman. 
Before  presentment,  Foley  failed,  and  Bodman  refused  to  de- 
liver, and  sold  it  to  tbe  defendant.  Tbe  plaintiff  baving  title 
under  Hucbinson,  prevailed,  tbe  jury  being  of  opinion  tbat  tbe 
defendant  purcbased,  witb  a  full,  knowledge  of  tbese  facts. 
Lansing  v.  Turner,  2  Jobns.  16,  was  a  case  between  tbe  original 
parties,  for  a  quantity  of  beef,  wbicb  bad  been  bougbt  and  paid 
for. 

In  Bailey  v.  Ogden,  3  Jobns.  399  [3  Am.  Dec.  509J,  an  agree- 
ment witb  tbe  vendor  about  tbe  storage  of  tbe  goods,  and  tbe  de- 
livery of  tbe  export  entry  to  tbe  agent  of  tbe  vendee,  were  beld 
not  to  be  sufficiently  certain  to  amount  to  a  constructive  deliv- 
ery, or  to  afford  an  indicium  of  owuersbip.  In  Bice  v.  Austin, 
17  Mass.  197,  tbe  timber  in  question  was  sbipped  to  tbe  plaint- 
iff witb  an  invoice  and  bill  of  lading,  on  bis  account  and  risk, 
and  wben  it  arrived,  be  ordered  it  to  tbe  navy  yard  in  Cbarles- 
town.  Tbis  was  beld  sufficient  evidence  of  possession  in  bim, 
considering  tbe  nature  of  tbe  property.  In  Shumway  ei  al,  y. 
BuUer,  8  Pick.  443  [19  Am.  Dec.  340],  tbere  bad  been  a  mixed 
possession,  tbe  vendee  baving  taken  a  part  of  bis  purcbase  for  bia 
own  use.  Tbe  strongest  case,  and  tbat  most  nearly  resembling 
tbe  one  before  us,  is  tbat  of  Jewett  v.  Warren,  12  Mass.  300  [7 
Am.  Dec.  74].  A  bill  of  sale  was  tbere  made  of  a  quantity  of 
logs.  Tbe  vendor  directed  an  agent  to  deliver  tbem  to  tbe 
plaintiff.  Tbe  agent  sbowed  tbem  to  bim,  tbey  being  tben 
rafted  and  lying  in  a  boom.  Tbis  was  beld  to  be  a  sufficient 
delivery;  tbe  plaintiff  doing  as  otbers  did  witb  similar  property, 
suffering  it  to  remain  in  tbe  boom  until  be  sbould  bave  occa- 
sion to  use  it.  Tbe  boom  was  a  common  place  of  security;  wbicb 
tbe  plaintiff  was  as  mucb  entitled  to  use  as  tbe  vendor;  and 
tbere  was  all  tbe  cbange  of  possession  of  wbicb  tbe  property 
was  susceptible. 

In  tbe  case  under  consideration,  tbere  was  not  tbe  sligbtest 
indication  of  a  transfer  of  tbe  property.  It  remained  as  before 
in  tbe  debtor's  mill  yard,  still  bearing  tbe  maik  it  tben  bad,  be- 
ing tbe  initial  letter  of  tbe  debtor's  surname.  And  tbus  it  con- 
tinued, witbout  a  single  movement  on  tbe  part  of  tbe  nlaintifl 
to  avail  bimself  of  tbe  property.     To  sustain  bis  title,  under 
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these  circumstances,  against  an  attaching  creditor,  would  be  go- 
ing farther  than  can  be  justified  by  the  principles  by  which 
cases  of  this  sort  haye  been  governed. 
Exceptions  overruled. 

DxLivsRT  TO  Pass  Titlb  ox  Salb  of  Chattbls:  See  JeweU  v.  Lineobtf 
ante,  98,  and  caaee  cited  in  the  note  thereto.  In  BumeU  v.  RoberUon,  5  Oilm. 
291,  and  Lewis  v.  Swift,  54  HI  i3d,  the  case  of  Cobb  v.  Hashdl  is  referred  to 
and  commented  upon,  as  illastrating  the  rule  that  should  govern  in  deter- 
mining whether  there  has  been  a  sufficient  delivery  of  a  chattel  to  a  purchaser 
to  pass  tiie  title  as  ag^nst  attaching  creditors. 


Abbott  v.  Hutohins. 

[14  Hairs,  890.] 
DicukRATioNS  07  A  SxBVA.sT  IN  PosssssiON  OF  Chattxls  attached  for  his 
debt  that  they  are  his  property,  are  inadmissible  against  lus  master,  in 
an  action  against  the  attaching  officer. 

Replevin,  for  certain  clover  seed  raised  on  the  plaintiff's  farm; 
the  defendant,  as  deputy  sheriff,  having  attached  the  same  for 
the  debt  of  Moody  E.  Abbott,  while  in  the  possession  of  the 
said  Moody  E.  Abbott,  on  the  way  to  market.  Moody  E.  Ab- 
bott was  the  son  and  hired  man  of  the  plaintiff.  The  defend- 
ant offered  in  evidence  certain  declarations  of  the  said  Moody 
E.  Abbott,  at  that  time  aad  previously,  to  the  effect  that  the 
seed  was  his  property,  but  the  evidence  was  excluded  as  hear- 
say. Moody  was  present  at  the  trial.  After  a  verdict  for  the 
plaintiff,  the  defendant  brought  the  case  here  on  exceptions  to 
this  ruling. 

Fesaenden  and  DebUnis^  for  the  defendant. 

S.  Emery ^  for  the  plaintiff. 

By  Court,  Weston,  G.  J.  It  appears  that  the  farm  upon 
which  the  clover  seed  in  question  was  raised,  was  in  the  occu- 
pation of  the  plaintiff;  aud  that  she  employed  Moses  E.  Abbott, 
her  son,  in  the  capacity  of  a  hired  man.  Being  then  the  prod- 
uce of  her  farm,  by  the  labor  of  her  man,  it  was  clearly  her 
property.  If  she  was  guilty  of  no  fraud  or  collusion,  of  which 
not  the  slightest  evidence  is  reported,  her  rights  ought  not  to 
be  affected  by  the  acts,  much  less  by  the  declarations  of  hei 
hired  man. 

He  was  employed  in  the  service  of  the  plaintiff,  and  had  acts 
to  perform,  in  harvesting  the  produce  of  her  farm,  and  in  car- 
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tying  it  to  market.  If  hia  declazaiioii,  while  engaged  in  thia 
buBLnesa,  that  the  produce  was  his,  is  eyidence  against  her,  she 
may  lose  it  altogether  by  the  claim  of  a  third  person,  howerer 
unauthorized.  A  clerk  in  a  store,  or  any  other  person,  having 
the  charge  or  oversight  of  another's  property,  may,  upon  the 
same  principle,  bring  the  title  of  the  owner  into  jeopardy,  by  de- 
elaring  the  property  his.  And  if  the  assurance  with  which  it  is 
made,  and  the  frequency  of  its  repetition,  should  at  length 
command  belief,  the  interest  of  the  owner  may  be  defeated, 
without  any  fault  whatever  on  his  part.  Such  can  not  be  the 
law.  The  rights  of  a  party  are  not  to  be  affected,  either  by  the 
acts  or  declarations  of  a  third  person. 

There  are  certain  cases,  in  which  the  intention  of  a  party 
giving  a  character  to  his  acts,  may  become  the  object  of  in- 
quiry, where  his  declarations  made  at  the  time,  are  received  as 
evidence  of  that  intention.  As,  for  instance,  that  a  bankrupt 
absented  himself  from  home  to  avoid  his  creditors:  Baleman  v. 
Bailey,  5  T.  R.  612.  Of  the  same  character  may  be  the  decla- 
rations of  a  pauper,  as  to  his  motives  for  passing  from  one 
place  to  another:  Oorham  v.  Canton,  6  Greenl.  266  [17  Am. 
Dec.  231].  So  where  a  party  is  in  possession  of  land,  and  a 
question  arises  as  to  the  character  of  that  possession,  whether 
he  claims  it  as  his  own,  or  holds  it  in  subordination  to  the  title 
of  others,  his  declarations  upon  this  point  are  admissible. 
And  this  depends  upon  the  peculiar  tenure  of  this  species  of 
property,  in  which  a  title  may  commence  by  disseisin,  which 
by  lapse  of  time  may  become  indefeasible. 

But  the  intentions  of  Moses  E.  Abbott,  in  carrying  the 
plaintiff's  clover  seed  to  market,  whatever  they  might  have 
been,  or  whether  avowed  or  not,  had  no  tendency  to  impcur  her 
title.  It  was  his  duty  to  return  the  proceeds  to  his  mother,  and 
she  would  not  be  the  less  entitled  to  it,  because  it  may  have 
been  his  declared  intention  to  pay  his  debts,  or  his  taxes,  with 
it,  or  otherwise  to  appropriate  the  money,  which  might  be  re- 
ceived for  the  seed,  to  his  own  use.  In  Pool  v.  Bridges,  4  Pick. 
378,  the  bailee,  with  whom  the  plaintiff  proved  be  had  deposited 
a  quantity  of  wool,  upon  the  owner's  inquiry,  stated  what  was 
his,  and  pointed  it  out  to  him,  while  in  the  process  of  being 
manufactured.  It  being  in  the  course  of  business,  in  respect 
to  property  about  which  there  was  then  no  dispute,  and  against 
the  interest  of  the  party  making  the  declaration,  the  evidence 
was  received.  Here,  the  declaration  offered  was  an  assertion  of 
interest  in  the  declarant 
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Had  it  been  oiigmally  his  property,  and  the  plaintiff  had  ob- 
tained title  nnder  a  sale  from  him,  his  acts  and  declara- 
tions might  have  been  evidence  to  show  the  sale  collnsiye: 
Bridge  v.  EggiaUm,  U  Mass.  2i5  [7  Am.  Deo.  209].  Bat  the 
ease  before  us  is  of  an  entirely  different  character;  and  in  our 
opinion,  the  testimony  offered  by  the  defendant  at  the  trial,  waft 
pzoperiy  rejected. 

Judgment  on  the  verdict. 

DicLARiLTioiiBar  AAmraaSiBVAiiT,  Wkut  AinnmassM  agMiiit  priadpal; 
Bee  AfaOer  ▼.  PkdpB,  1  Am.  Deo.  65;  Babb  v.  Obnwen,  13  Id.  684;  BwrUng^ 
Urn  V.  CoZotf,  18  Id.  691;  Welsh  v.  Carter,  19  Id.  473;  and  when  not,  HoberU 
▼.  Burks^  12  Id.  325  and  note. 


HaBDING  v.  SPBDiaEE. 


[U  mamm,  407.] 

UvDER  A  CoKVETASicm  TO  HusBAKD  AXD  WiTB,  tboy  aTO  not  tKiiBed  of  moie- 
ties, bat  of  the  entirety,  and  the  Borvivor  takes  the  whole. 

MoKTGAOOR  wrru  Wabkantt  is  not  Estopped  from  subeequently  daiming 
the  land  as  heir  of  the  mortgagee  who  had  a  good  title  at  the  time  of  the 
mortgage;  nor  is  one  estopped  who  ohims  mider  a  levy  of  an  execution 
against  the  mortgagor. 

AoTiOH  on  a  mortgage,  bronght  in  the  common  pleas  by  the 
administrator  of  Azubah  Torrey,  the  mortgagee,  against  the  de- 
fendant, claiming  under  a  leyy  of  an  execution  against  Joseph 
Torrey,  the  mortgagor.  A  nonsuit  having  been  directed,  the 
plaintiff  excepted  and  brought  the  case  here.  The  facts  appear 
from  the  opinion. 

MUchdlf  for  the  demandant. 

F.  Allen,  for  the  tenant. 

By  Court,  Shkflbt,  J.  On  the  aeyenth  day  of  March,  1808, 
Joseph  Torrey,  and  Azubah,  his  wife,  acquired  title  to  the 
premises  demanded,  by  a  deed  convey ing  the  same  to  them  and 
their  heirs  in  fee.  Joseph  Torrey  died  about  the  year  1816, 
and  Azubah,  the  wife,  in  1833. 

Husband  and  wife,  being  regarded  as  one  person  in  law,  are 
not  iu  such  cases  seised  of  moieties,  but  of  the  entirety  of  the 
estate;  and  the  survivor  takes  the  whole:  Shaw  v.  Hearwy,  6 
Mass.  521;  2  Kent  Com.  132. 

The  widow,  being  sole  owner  of  the  estate,  on  the  ninth  day 
of  February,  1830,  took  a  deed  of  mortgage  of  the  same  from 
their  son,  with  covenants  of  warranty;  aud  this  suit  is  brought 
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by  her  administrator,  on  that  mortgage,  to  recover  possession. 
The  defendant  claims  by  virtue  of  a  levy  of  an  execution  upon 
the  premises  after  the  estate  had  descended  in  part  to  the  same 
son,  as  one  of  her  heirs  at  law.  It  is  quite  obvious,  that  the 
mother  acquired  nothing  by  the  deed  from  her  son.  But  it  is 
said,  that  the  son  was  estopped  by  his  deed  to  deny  that  she 
did  acquire  title  by  it,  and  that  so  is  the  defendant,  claiming 
under  him  as  a  privy  in  estate.  And  this  would  be  so,  if  he 
had  mortgaged  with  warranty  to  a  stranger  to  the  title,  and  had 
afterward  acquired  the  title:  Somea  v.  Skinner,  3  Pick.  61.  The 
title  which  he  acquired  after  his  deed,  was  not  from  a  third  per- 
son, but  from  the  same  person  to  whom  he  had  conveyed. 
Neither  she  nor  her  representative  can  deny  that  her  own  title 
was  good,  because  she  had  taken  a  conveyance  from  one  hav- 
ing no  title.  The  ground  upon  which  the  grantee  recovers  upon 
his  warranty  is,  that  he  has  lost  the  land  by  an  elder  and  better 
title  than  that  of  the  grantor,  and  is  therefore  entitled  to  other 
lands  of  like  value:  Co.  Lit.  865,  a.  And  if  the  warrantor  has 
since  acquired  the  title  to  the  lands,  his  grantee  shall  hold 
those  lands  by  way  of  estoppel,  instead  of  allowing  the  grantor 
to  recover  tbem  from  him,  and  then  render  to  him  other  lands 
of  equal  value:  Id.  265,  b. 

In  this  case,  the  grantee,  having  before  a  perfect  title,  could 
never  recover  against  her  grantor  other  lands,  because  she 
could  never  prove  the  loss  of  the  title  to  the  land  which  the 
deed  purported  to  convey.  The  foundation,  upon  which  the 
doctrine  of  estoppels  in  such  cases  is  built,  fails,  and  the  law  of 
estoppels  has  no  place.  The  intestate  acquired  no  title  by  the 
deed,  and  her  representative  can  claim  nothing  by  estoppel; 
and  can  not,  therefore,  maintain  this  suit. 

Exceptions  overruled,  and  nonsuit  confirmed. 

Husband  and  Wifb  Take  how,  under  a  Ck>NVETANCB  to  Both:  See  the 
DOte  to  Den  v.  IIartlenber(j,  18  Am.  Dec.  377.  Sec  also  Doe  v.  Ilowland^  Id. 
445;  Taul  v.  Campl^ell,  27  Id.  508,  and  the  notes  thereto. 

Estoppel  of  Okantou  to  Claim  Land  bt  Subsequently  Aoquibbd 
Title:  See  McPIierson  v.  Cunliff',  14  Am.  Dec.  642;  Taylor  ▼.  Shi^ford^  10 
Id.  512;  Allen  v.  Sayward,  17  Id.  221;  KimbaUv.  BUUadeU,  22  Id.  476. 


Lathrop  V.  OOOK- 

lU  Maims.  414.] 

OwyEB  OF  Chattels  in  Possession  can  not  Maintain  Replevin  agaiiitt 
an  officer  wrongfully  attaching  them  as  the  property  of  a  third  person, 
though  he  Iios  given  a  receipt  promising  to  deliver  them  to  the  officer  on 
demand,  but  not  admitting  property  in  the  attachment  debtor. 
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RacEiFTO&  OF  Profbbtt  Atzachxd  while  in  hia  poiseasion  as  the  property 
of  another,  may  show  in  an  action  on  the  receipt  that  he  ia  the  owner, 
there  being  no  admiwrion  to  the  contrary  in  the  receipt. 

BsFLEViH  in  the  common  pleas  for  certain  oxen.  The  defend- 
ant denied  the  taking,  or  that  the  plaintiff  was  the  owner.  It 
appeared  that  the  plaintiff  was  the  owner  and  in  possession  at 
the  time  the  defendant,  a  deputy  sheriff,  attached  the  oxen  as 
the  property  of  one  Harding,  and  that  the  plaintiff  gave  the 
defendant  a  receipt  promising  to  deliver  the  same  to  the  de- 
fendant on  demand,  and  retained  them  in  his  possession,  and 
that  they  were  afterwards  demanded  by  the  defendant.  Non- 
suit ordered  on  the  ground  that  the  plaintiff  could  not  maintain 
the  action,  and  the  plaintiff  brought  the  case  here  on  exceptions 
to  that  ruling. 

Harding,  for  the  plaintiff. 

Bulfirich,  for  the  defendant. 

By  Court,  Shzplet,  J.  The  object  of  the  writ  of  repleyin  is 
to  redeliver  goods  and  chattels,  or  to  restore  the  possession  of 
them  to  the  person  who  has  the  general  or  special  property  in 
them.  The  statute  prescribing  the  forms  of  writs,  c.  63,  sec. 
8,  requires  the  allegation  to  be  made  in  the  writ  of  replevin, 
not  only  that  the  defendant  took  the  goods,  but  that  he  has 
"  them  unlawfully  detained  to  this  day."  It  appears  from  the 
bill  of  exceptions,  that  the  defendant  never  had  the  actual  pos- 
session of  the  goods  alleged  in  the  writ  to  have  been  detained 
by  him,  but  that  the  plaintiff,  at  the  time  of  the  attachment  and 
ever  sinc^e,  has  had  the  possession  of  them.  The  plaintiff  hav- 
ing receipted  for  the  goods,  as  attached  by  the  defendant,  might 
ordinarily  be  regarded  as  holding  them  as  the  servant  of  the 
defendant,  who  would,  in  contemplation  of  law,  have  posses- 
sion. But  in  this  case  the  plaintiff  has  proved,  that  he  was  the 
owner  of  the  property,  and  that  the  attachment  was  made 
wrongfully.  Under  such  circumstances  the  defendant  can  not 
be  regarded  as  having  the  constructive  possession  by  his  wrong- 
ful act,  unless  he  has  the  legal  right  to  obtain  possession.  He 
can  have  no  such  legal  right  unless  it  arises  out  of  the  receipt 
of  the  plaintiff.  The  terms  of  the  receipt  are  not  in  the  usual 
form;  and  the  plaintiff  does  not  therein  admit,  that  the  property 
was  in  the  person  against  whom  the  attachment  issued,  or  that 
it  was  in  any  third  person.  He  has  not  thereby  disenabled 
himself  to  allege  and  prove  it  to  have  been  his  own  property. 
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To  maintain  thia  anii  the  defendant  must  be  i>roTed  to  hwe 
been  in  the  aetnal  or  oonstraotiTe  possession  of  the  goods. 

In  a  suit  upon-  the  receipt,  by  the  defendant  against  the 
plaintiff,  be  may  prove,  that  the  |xroperty  receipted  ior  was  not 
the  property  of  the  debtor,  and  tiuA  it  has  been  restored  io  tibe 
owner;  and  the  defense  will  be  good:  Leamsd  t.  Bryant  ef  dL., 
13  Mass.  224  This  court  bas  «xp:)e8aed  its  «f^pin>batioii  of  that 
caee;  and  when  speaking  of  the  elaims  of  the  oeeditor,  debtor, 
and  owner,  upon  the  attaching  officer,  says,  *'  and  if  the  tme 
owner  should  call  on  him  for  it,  he  might  deiand  bimself  by 
proving,  that  each  true  owner  had  ahveady  ihe  propeiiy  in  his 
possession,  or  had  availed  himself  of  its  -proceeds,  or  in  aonw 
way  appropriated  it  to  his  own  use  and  bane&t:"  JFiaher  t. 
BaHlett  et  al.,  8  Oreenl.  122  [22  Am.  Dec.  225].  Such  proof  has 
been  offered  in  this  case;  the  plaintiff  being  the  true  owner^  has 
always  had  the  possession,  which  can  not  be  legally  distui'bed 
by  the  defendant. 

The  plaintiff  failing  to  prove  any  such  unlawful  detention, 
either  actual  or  constructive,  as  the  statute  requires,  can  not 
maintain  this  suit. 

The  exceptions  are  overruled,  and  the  nonsuit  is  confirmed. 


Rkplsvin  pgfr  Goods  Liks,  Whex. — The  decisions  on  tiiis  subject  in  this 
series  are  oolleoted  in  the  note  to  Crocker  v.  Afcptn,  26  Axa.  Dec.  686.  See 
also  Hoot  V.  French,  28  Id.  482  and  note. 

Rbgeiftor  hay  Show  Attached  Pbopjsbty  not  the  Dsfe)ida.vt'.s,  Wits.'i. 
This  subject  is  discussed  in  the  note  to  Buraley  v.  HanUUonf  25  Am.  Dec  4C6. 
See  also  Morrison  v.  Blodyett,  29  Id.  653.  That  a  receiptor  is  not  estop|x;d  to 
claim  property  in  himself,  unless  the  reoeixit  is  so  framed  as  to  constitute  an 
estoppel,  is  a  point  to  which  the  principal  case  is  cited:  Blaen  v.  Freer^  IC 
Gal.  176. 


Hatwabd  V.  Sedoley. 

[U  MASrs,  438.] 

Pabtt  in  PossassxoN  or  Land  mat  Maintain  Trbbpasb  against  a  stranger 
for  entting  trees  thereon,  though  he  has  conveyed  to  a  third  penon  who 
has  never  entered  into  possession. 

Tbsspabs  quare  clausum  fregil^  for  cutting  down  and  carrying 
away  wood.  The  plaintiff  was  in  possession  at  the  time  of  the 
trespass,  thoagh  he  had  previously  conveyed  by  absolute  deed 
to  one  Bolton,  who  had  never  entered  into  possession,  and  he 
could  show  by  parol  testimony,  if  admissible,  that  the  convey* 
ance  was  intended  as  a  mortgage,  and  that  the  mortgage  debt 
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had  been  paid.  The  defendants  did  not  claim  under  Bolton. 
It  was  agreed  that  a  noaaoit  or  default  should  be  entered,  in 
aocordance  with  the  opinion  of  the  court  upon  these  facts. 

2>.  WuHamSf  for  the  plaintiff. 

Vcse^  for  the  defendants. 

By  Court,  Shbplbt,  J.  The  plaintiff,  at  the  time  the  trespass 
was  committed,  was  in  the  actual  possession  of  the  premises, 
although  he  had  before  that  time  eonyeyed  the  same  to  a  third 
person,  who  has  never  entered  into  possession. 

PooDoooion  is  sofBeient  to  maintain  this  action.  And  any 
possession  is  a  legal  possession  against  a  wrong-doer:  Oraham 
Y.  Peat,  1  East,  244.  The  objection  in  this  case  is,  that  the  in- 
jury is  to  the  freehold,  and  that  the  owner  only  can  maintain 
the  action  for  such  an  injury.  But  the  cases  cited  and  relied 
upon  tend  only  to  show,  that  the  owner  may  have  his  action  for 
his  injury,  although  there  be  a  tenant  in  possession;  not  that 
the  tenant  may  not  also  have  his  action  for  his  injury.  The 
case  in  the  Year  Book,  19  Hen.  YI.  45,  decides,  that  a  tenant 
at  will  may  have  an  action  for  injury  to  the  soil,  and  the  land- 
lord also  for  his  injury.  The  same  rule  applies  to  the  cutting 
of  trees.  If  trees  are  cut  upon  the  land  of  tenant  at  will,  he 
may  have  an  action  of  trespass:  BolL  Abr. ,  Trespass,  n.  4;  Com. 
Dig. ,  Trespass,  B,  2.  The  principle  is  quite  explicitly  stated  in 
note  2,  Go.  Lit.  57,  a:  "If  a  stranger  cuts  trees,  the  tenant  at 
will  shall  have  an  action,  as  shall  also  tbe  lessor,  regard  being 
had  to  their  several  losses." 

Whether  the  owner  can  in  this  case,  maintain  an  action  of 
trespass,  it  is  not  now  necessary  to  decide.  It  has  been  decided 
in  Massachusetts,  that  he  can:  Starr  v.  Jackson,  11  Mass.  519; 
and  in  New  York  that  he  can  not:  Campbell  v.  Arnold,  1  Johns. 
511. 

No  question  is  raised  in  the  case  respecting  tbe  amount  of 
damages,  and  the  plaintiff  being  entitled  to  maintain  the  action, 
the  defendants,  according  to  the  agreement,  are  to  be  defaulted. 


Possession  to  Macntain  Trespass  Qttare  Clausuh  Fason,  necessity 
of:  See  IfeClam  v.  TodcTg  HHnj  22  Am.  Deo.  37,  in  the  note  to  which  the 
previooe  cMes  in  this  series  on  the  same  subject  are  collected.  See  also  Vom 
Renudao'  v.  Radd^,  25  Id.  382;  WOsom  v.  Bibb,  Id.  118;  Ccmnm  v 
HaUher,  26  Id.  177.  That  possession  alone  is  sufficient  to  maintain  tbe  so- 
turn  against  all  the  world  except  the  real  owner,  see  Everiton  v.  SvUon  21 
Id.  217;  1%mA*«  Ea^rs  v.  AUUm.  23  Id.  299:  Duncan  t.  PaUs,  24  Id.  706i 
r*boM  ▼.  ^lU,  25  Id.  US. 
Am,  Dflo.  Yok  XZXI'5 
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Mason  v.  BRmoE. 

[U  Madtk,  468.] 

Undib  a  Contraot  Pkoviding  that  a  Third  Pxbson  shall  Insfict 
**  all  the  work  and  materials  **  for  a  dam  which  one  party  has  contracted 
to  erect  for  another,  and  that  they  shall  be  "made  to  correspond  with 
the  decision  of  such  person  in  all  respects,  whose  decision  shall  be  final 
between  the  parties/*  such  person  has  power  only  to  inspect  the  work 
and  materials,  and  not  to  determine  the  construction  of  the  contract. 

CoKTRACT  FOB  THE  Ebeotion  OF  A  Dam  providing  that  "the  wall  [is]  to  be  laid 
on  timber  and  projected  inta  the  bank  fifteen  feet,"  requires,  where 
the  bank  slopes  at  an  angle  of  forty-five  degrees,  only  that  the  wall 
should  be  projected  into  the  bank  on  an  average  of  fifteen  feet  from  top 
to  bottom,  and  not  fifteen  feet  on  top. 

Whekb  such  Contract  Provides  that  the  dam  shall  hi  "of  the  same 
height,  thickness,  and  quality  of  work  as  the  old  dam  now  standing,* 
and  part  of  the  top  of  the  old  dam  is  unfinished  and  has  only  the  front 
stones  laid  up  to  the  required  height,  the  new  dam  must  be  of  the  same 
thickness  throughout  as  the  old  one  would  have  been  if  completed. 

Assumpsit  for  work  and  materials  furnished  for  the  construc- 
tion of  a  certain  dam  for  the  defendant.  The  terms  of  the  con- 
tract so  far  as  material,  and  the  questions  arising  thereon,  are 
sufficiently  stated  in  the  opinion.  Verdict  for  the  plaintiff,  and 
motion  for  a  new  trial. 

D.  WiUiams,  for  the  defendant. 

Voae,  for  the  plaintiff. 

Bj  Court,  Sheplet,  J.  The  plaintiff  contracted,  under  seal, 
with  the  defendant,  to  build  a  stone  dam  across  Bridge's  brook, 
which  was  afterwards  built;  and  that  contract  was  settled. 
The  present  action  is  for  work,  and  labor,  and  materials,  found 
for  the  same  dam;  and  the  plaintiff  alleges,  that  the  labor  and 
materials  now  sued  for  were  not  required  by  the  written  con- 
tract to  be  furnished.  To  ascertain  ^hat  portion  of  this  work 
did  not  come  within  the  contract,  it  becomes  necessary  to  de- 
cide upon  the  true  construction  of  it.  The  first  difference  arose 
respectiog  the  powers  of  a  third  person,  to  whom,  by  the  con- 
tract, certain  matters  were  referred.  The  defendant  contended, 
that  he  was  to  decide  all  differences  between  them,  as  well  what 
the  contract  required  of  each  of  them,  as  other  points  of  dif- 
ference. While  the  plaintiff  contended,  that  he  was  only  to 
decide  upon  the  workmanship  and  the  materials.  The  lan- 
guage of  the  contract  is:  "  and  it  is  mutually  agreed  between 
the  parties,  that  all  the  work  and  materials  shall  be  inspected 
by  a  third  person,  and  made  to  correspond  with  the  decision  of 
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Buch  person  as  may  be  selected,  iu  all  respects,  whose  decision 
shall  be  final  between  the  parties."  It  was  the  work  and  ma- 
terials, which  were  to  be  inspected,  and  were  to  be  made  to 
correspond  with  the  decision.  There  is  no  intention  exhibited 
of  giving  him  any  power  to  determine  other  differences  than 
those  which  related  to  the  workmanship,  and  to  the  fitness  and 
quality  of  the  materials  proposed  to  be  used.  He  can  not  de- 
cide upon  matters  not  expressly  referred  to  him.  What  a  legal 
construction  of  the  contract  required  of  the  parties,  not  having 
been  submitted  to  him,  the  law,  and  not  the  arbitrator,  must 
decide. 

Another  clause  of  the  contract  upon  which  a  difference  arises, 
reads:  "the  wall  to  be  laid  on  timber  and  projected  into  the 
bank  fifteen  feet."  The  case  finds,  that  *'  the  slope  of  the  bank 
was  upon  an  angle  of  forty-five  degrees,  and  it  was  ascertained 
that  the  end  of  the  dam  being  made  plumb,  would  enter  the 
bank  eleven  feet  more  at  the  bottom  than  at  the  top;  and  there- 
fore, if  it  entered  at  the  top  nine  feet  and  a  half,  it  would,  upon 
an  average,  be  projected  into  the  bank  fifteen  feet."  The 
plaintiff  contended  that  this  was  all  that  the  contract  in  this 
particular  required  of  him;  while  the  defendant  insisted,  that 
the  dam  was  to  be  so  constructed  as  to  extend  into  the  bank 
fifteen  feet,  measuring  at  the  top  of  the  bank;  which  would 
make  it  necessaiy  to  extend  it  into  the  bank  twenty-six  feet  at 
the  bottom. 

The  dam  was  constructed  as  the  defendant  desired,  subject 
to  the  right  of  the  plaintift*to  claim  compensation  for  the  differ- 
ence, if  he  was  not  by  the  contract  obliged  thus  to  build  it. 
It  is  not  contended,  that  the  dam  should  have  been  so  built  as 
to  slope  in  conformity  to  the  bank.  If  the  bank  adjoining  the 
stream  had  been  perpendicular,  there  could  have  been  no  doubt 
respecting  what  the  contract  required.  The  cubic  feet  of  earth 
to  be  removed,  and  of  wall  to  be  erected,  would  have  been 
made  certain.  It  can  not  be  supposed  that  the  parties  entered 
into  the  contract  without  some  estimate  in  their  own  minds  of 
the  labor  to  be  performed  in  removing  the  earth  and  laying  up 
the  stones.  The  peculiar  angle  of  the  bank  should  require 
neither  more  nor  less  labor  to  be  performed,  unless  there  is 
some  evidence  in  the  contract  that  such  was  the  intention. 
The  contract  contains  no  such  intimation;  and  in  the  absence 
of  it,  the  construction  should  be  such  as  would  exact  the  same 
amount  of  labor  and  materials,  whatever  might  be  the  angle  of 
the  bank.    The  peculiar  formation  of  the  bank  can  make  no 


J 


68  Mason  v.  Bridge.  [Maina^ 

dillbieiioe  in  the  legal  construction  of  the  contract.  There  can 
be  no  difficulty  in  ascertaining  by  testimony  how  many  feet  of 
wall  the  plaintiff  has  built,  beyond  what  this  construction  of 
the  contract  would  require,  and  for  that,  and  any  other  labor 
occasioned  by  it,  he  would  be  entitled  to  recover  a  reasonable 
compensation.  And  this  is  understood  to  have  been  in  sub- 
stance the  instruction  given. 

Another  subject  of  difference  had  reference  to  the  manner  in 
which  the  dam  should  be  constructed  near  the  top  of  it.  The 
terms  of  the  contract  in  relation  to  this  subject  were,  that  the 
dam  should  be  built  "of  the  same  height,  thickness,  and  quality 
of  work  as  the  old  dam  now  standing."  The  case  finds,  that 
'*  about  two  feet  in  height,  of  the  upper  part  of  the  old  dam, 
had  only  the  front  stones  laid  up;  and  when  the  plaintiff  had 
carried  up  the  new  one  in  the  same  manner,  he  stopped  and 
insisted  that  he  had  done  what  his  contract  required.*'  The 
defendant  contended,  that  the  wall  was  to  be  carried  up  as  high 
as  the  top  of  the  old  dam,  of  an  uniform  thickness.  The 
plaintiff  did  so  finish  it,  and  claims  pay  for  it,  as  not  being  re- 
quired by  the  contract.  The  only  testimony  in  the  case,  respect- 
ing the  condition  of  the  top  of  the  old  dam,  states,  that  it  was 
''manifestly  left  unfinished;"  and  such  must  be  taken  to  be  its 
true  condition,  as  presented  to  the  eye. 

The  intcDtion  of  the  parties  is  to  be  ascertained  from  the  lan< 
guage,  which  they  use,  and  is  to  be  carried  into  effect.  What 
could  have  been  the  design  in  referring  to  the  thickneos  and 
height  of  the  old  dam  ?  Was  it  to  give  a  general  outline  of  the 
dimensions,  or  was  it  intended  to  require  an  exact  coi)iormity 
in  all  respects  to  it  ?  If  the  latter  is  the  true  constixiction,  the 
plaintiff  would  have  been  obliged  so  to  construct  it  as  to  pre- 
sent precisely  the  same  thickness  in  the  new  as  in  the  old  one, 
in  each  particular  part  of  it;  and  if  the  old  one  presented  an 
uneven  surface,  whether  occasioned  by  time^  accident,  or  forma- 
tion of  the  stones,  the  new  one  must  confoim  to  it. 

So,  if  one  or  more  stones  had  fallen  out,  or  had  been  omitted 
in  building,  no  matter  in  what  part  of  the  old  dam,  the  plaint- 
iff, upon  this  construction,  might  have  left  the  same  defects  in 
the  new  one.  Can  it  make  any  difference  whether  the  defects 
were  at  the  top,  or  in  any  other  part  of  the  dam  ?  Could  the 
plaintiff  have  intended  to  be  bound  by  his  contract  to  make  a 
fao  gimUe  of  the  old  dam  ?  Or  did  he  understand  the  intention 
to  be,  that  he  should  build  a  new  and  **  good,  substantial  stone 
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dam/'  and  present  it  to  the  eye  of  every  beholder  "  manifest- 
ly left  unfinished'*?  The  construction  contended  for  by  the 
plaintiff  is  qnite  too  absurd  to  admit  of  its  beings  regarded  as 
the  true  one.  A  rational  and  practical  execution  of  the  con- 
tract rejects  it,  and  adopts  the  former  construction  as  the  true 
one.  The  plaintiff  is  not  entitled  to  recover  for  this  part  of  his 
claim,  as  a  proper  execution  of  the  contract  required  the  per- 
fonnanee  of  this  sendee. 
The  Terdict  is  set  aside,  and  a  new  trial  granted. 
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Hats  v.  Miles. 

iO  Gill  k  Jobhiox,  183.] 

CaxDiTOB  OF  A  Dkgeased  Heib,  showing  by  petition  filed  in  a  soit  broaght 
by  the  children  of  such  heir  for  a  decree  for  the  sale  of  the  intestato  an- 
cestor's estate,  and  the  distribution  of  the  proceeds  amon^  the  heirs,  that 
be  is  a  creditor  of  such  heir  for  goods  sold  her  while  Vkfeme-^ole,  and  that 
she  afterwards  married  and  died,  leaving  no  assets  liable  for  the  payment 
of  her  debts,  makes  a  j?rima/acie  case,  entitling  himself  to  payment  of  hia 
claim  out  of  the  share  of  the  proceeds  of  the  intestate's  realty  awarded 
to  the  deceased  heir's  children. 

Pbtition  is  the  Proper  Mode  of  Affbottno  a  Fund  in  equity,  where  no 
other  parties  are  to  be  brought  in  to  litigate  the  question  than  sach  aa 
are  or  should  have  been  parties  to  the  original  bill,  though  it  is  other- 
wise where  additional  parties  are  required. 

Appeal  from  a  decree  in  chancery  dismissing  a  petition  filed 
by  Hays,  the  appellant.  The  original  bill  was  filed  by  certain 
infant  children  and  heirs  of  Elizabeth  Jarboe,  deceased,  who 
was  one  of  the  children  and  heirs  of  John  Benson,  deceased, 
against  the  other  heirs  and  the  administrator  of  the  said  Ben- 
son, for  a  decree  for  the  sale  of  certain  real  estate  of  which  he 
died  seised,  and  the  distribution  of  the  proceeds  among  his 
heirs.  The  appellant's  petition  set  out  the  original  proceed- 
ings, and  alleged  that  the  said  Elizabeth  Jarboe  survived  her 
father,  John  Benson,  being  at  the  time  intermarried  with  one 
John  Jarboe;  that  the  complainants  in  the  original  bill  were 
her  children  by  former  marriages,  she  having  had  no  children 
by  Jarboe;  that  during  her  widowhood  she  became  indebted  to 
the  petitioner  for  certain  goods  sold  by  him  to  her,  which  in- 
debtedness had  never  been  paid;  that  she  died  long  after  her 
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father,  leaving  her  husband  John  Jarboe  surviving  her,  who  be- 
came her  administrator  bj  operation  of  law,  but  had  no  assets  lia- 
ble in  law  or  equity  for  the  payment  of  her  debts.  The  petitioner 
joined  in  the  prayer  of  the  original  bill  that  the  said  realty  might 
be  sold,  and  that,  out  of  the  proceeds  coming  to  the  original  com- 
plainants as  the  heirs  of  the  said  Elizabeth,  the  petitioner's  claim 
should  be  first  paid.  A  subpcana  was  prayed  against  the  com- 
plainants»  and  also  against  John  Jarboe.  Exhibits  showing  the 
nature  of  the  indebtedness  to  the  petitioner,  etc.,  accompanied 
the  petition.  The  land  in  question  was  decreed  to  be  sold,  and 
sold,  bat  the  petition  was  afterwards  dismissed. 

J,  Johnaon,  for  the  appellant. 

No  counsel,  amtra. 

By  Court,  Abghxb,  J.  The  petitioner  alleging  himself  to  be 
a  creditor  of  Elizabeth  Jarboe,  one  of  the  heirs-at-law  of  John 
Benson,  whose  estate  was  sought  to  be  sold  by  the  complain- 
ants, appears  to  us  to  have  presented  a  prima /ocie  case,  for  the 
interposition  of  a  court  of  equity,  and  to  have  presented  it  in  a 
competent  form. 

Upon  the  establishment  of  his  claim,  we  could  see  no  possible 
objection  to  the  chancellor's  assuming  jurisdiction,  unless  he 
ought  to  have  sought  relief  by  an  original  bill  instead  of  a  peti- 
tion. The  appellant  has  prayed  a  subpcdna  against  John 
Jarboe,  who  was  not  a  party  to  the  proceedings  in  which  the 
petition  was  filed,  nor  does  it  appear  that  he  was  a  necessary 
party,  either  to  the  bill  or  petition;  for  it  is  not  apparent 
that  he  was  entitled  to  be  considered  as  a  tenant  by  the  courteny, 
and  if  he  was  not,  he  had  no  interest  in  either  controversy,  and 
the  petitioner  might  have  dismissed  the  petition^as.to  him,  and 
proceeded  against  the  other  persons  interested,  from  whom  he 
sought  an  answer.  But  if  he  ought  to  have  been  a  party  to  the 
original  bill,  it  could  not  be  objected,  that  he  had  made  him  a 
party  to  the  petition,  as  in  that  case  he  might  have  had  an 
interest  in  resisting  the  claim. 

A  petition  may  not  in  all  cases  be  the  proper  course  to  reach 
a  fund  in  chancery:  as  where  new  parties  are  to  be  made,  not 
necessary  to  have  been  made  to  the  original  bill,  and  where  the 
investigation  may  involve  inquiries  calculated,  by  protract- 
ing the  cause,  to  delay  other  parties  not  having  an  interest 
in  such  controversy.  But  we  think  it  may  be  safely  stated  as 
a  general  rule,  that  a  petition  is  the  proper  mode  of  affecting  a 
fund  in  equity  where  no  other  parties  are  to  be  brought  in  to 
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litigate  the  application,  than  such  as  are,  or  ought  to  have  beea 
parties  to  the  original  hill. 

A  decree  will  be  signed,  reversing  the  decree  of  the  chancellor, 
dismissiDg  the  petition  of  the  appellant,  and  the  canse  will  be 
remanded  to  the  chancellor  for  farther  proceedings. 

Decree  reversed. 


Followed,  in  retpeet  to  the  Bommory  nwthod  hare  pimaed,  in  Qriffiih  v. 
Parka,  32  Md.  6. 

Credjtob's  Intkrbst  in  Deoedent*s  Estate  is  paramount  to  the  title  of 
the  heirs  and  devisees,  and  to  the  will  of  the  executor:  Bruch  v.  LaiUz,  21 
Am.  Deo.  458;  but  this  Interest  is  not  of  sodi  a  nature  as  to  preehide  the 
legislature  from  repealing  the  laws  authorizing  sales  of  the  estate  to  pay  tlM 
debts:  Ludlow  v.  Johnson,  17  Id.  609. 


Regents  of  the  Univebsitt  of  Mabtland  t;. 

Williams. 

[9  Oux  k  JoBmoH,  861.] 

CoRPOBATiON  iCAT  BE  PRIVATE,  though  its  charter  contain  proviaioos  of  a 
public  character,  introduced  solely  for  the  public  good,  as  a  general 
police  regulation  of  the  state. 

Unconstitutional  Provision  in  a  Statute  renders  such  statute  void  only 
so  far  as  that  provision  is  concerned. 

Police  or  Sanitary  Regulation  in  the  Charter  of  a  medical  inatita- 
tion,  providing  for  the  examination  and  licensing  by  such  institution  of 
persons  seeking  to  practice  medicine,  and  for  the  payment  of  a  fee  there- 
for, and  imposing  a  fine  for  practicing  without  such  license,  creates  no 
vested  right  in  the  corporation  which  will  prevent  a  repeal  of  such  regu- 
lation. 

Corporation  Aooreqatb  is  an  Artificial  Iivtbllbotual  Being,  the  mere 
creature  of  the  law,  composed  generally  of  members  acting  in  their  natural 
capacity,  but  it  may  be  composed  of  persons  acting  in  a  political  capacity 
as  members  of  other  corporations* 

Aor  OF  1812,  Creating  the  Corporation  of  the  "Regents  of  the  uni- 
versity of  Maryland,"  did  not  destroy  or  merge  in  it  the  corporation  of 
the  *' Regents  of  the  college  of  medicine,"  existing  under  the  act  of  1807> 
but  both  continue  as  separate  and  distinct  corporate  bodies*  witii  unim- 
paired rights  and  franchisee,  their  respective  powers  being  entirely  com- 
patibl& 

PuBUG  Corporation  is  one  Created  for  Poutioal  Purposes  and  with 
political  powers,  to  be  exercised  for  the  public  good  in  the  administra- 
tion of  civil  government^  and  is  subject  to  the  control  of  the  legisla- 
ture. 

Corporation  of  "Regents  o&  the  Univebsitt,"  etc.,  ia  not  a  paUio 
corporation. 

BuBSEQUENT  ENDOWMENT  of  ft  private  eleemosynaiy  corporation  by  the  state 
does  not  constitute  it  a  public  coiXK>ration. 
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AoTHOBrnr  to  IUisb  Movxr  bt  ▲  Lottket  does  not  ocmstiinte  an  endow- 
ment of  each  an  institation. 

OoaroKATiaa  EsxaiUiIbhbd  iob  ▲  Puauo  Szn>  is  not  neoeeaarily  a  pubUo 
ocfTpontioii. 

OoTBuamrT  has  xo  Riohi;  wish  Eispsot  to  Elkbmosykabt  Gosfokaxions, 
to  inepoet^  regulate^  or  control  tiiem  ortheir  funds  and  franrhises  as  it  has 
in  the  case  of  publio  corporations,  bat  toat  power  resides  in  the  visitors. 

IsoCKSFOBATSD  CoLUOBS  AXD  AflAPMiTBg,  endowed  with  property  by  pub- 
lic or  ptivate  donation,  are  private  eleemosynary  corporations,  and  of 
this  chanwter  is  the  corporatum  of  "  Regents  of  the  nniversity. " 

RbSDITS  09  THB    UnIYBBSITV  OV   MABTLaMB  ABB    THB  ViSITOBS    of    that 

corporation. 

Cbabtbb  Off  A  CoBPOBAHOiV  IS  A  CoBTBACT  whsB  accepted,  and  an  act 
impairing  its  obligation  is  void. 

▲n  OF  1825  Aboubbiko  thb  BotAB]>  ow  Reoektb  of  the  oniversity  of 
Maryland  and  making  other  important  changes  in  the  corporation,  im- 
pairs the  obligation  of  the  charter,  and  is  onoonstitntional  and  void. 

Leoislatdbb  has  no  Bioht  to  Bkvokb  ob  Altbb  THB  Chabxbb  of  a  cor- 
poration, or  take  away  its  franchises  or  property,  without  its  consent, 
independently  of  any  vzpress  prohibition  in  the  constitntion  of  the 
United  States  or  of  this  state,  the  property  of  sach  a  corporation  being 
under  the  protection  of  the  fundamental  principle  of  right  and  justice, 
inherent  in  the  social  compact,  in  this  oonntzy  at  least,  which  protects 
the  property  of  private  persons. 

Legislative  Ouster  of  Corpobation  Iitvalid. — ^An  act  aboUshing  a  cor- 
poration and  transferring  its  property  to  another,  would,  if  effectual, 
amount  to  a  legislative  ouster  or  judgment  of  dissolution,  and  is  there- 
fore in  vioiataon  of  those  provisions  in  the  bill  of  rights  requiring  the 
different  departments  of  the  government  to  be  kept  separate,  and  for- 
bidding any  freeman  to  be  deprived  of  his  property  except  **  by  the 
judgment  of  his  peers,  or  by  the  law  of  the  land,"  such  an  act  being 
a  sentence  rather  than  a  law,  since  it  affects  only  the  particular  cor- 
poration. 

Offbb  of  ab  Act  Amenpino  thb  Crabter  of  a  corporation,  for  the  ac- 
oeptenoe  of  such  oorporaiion,iB  implied  without  express  words,  in  the 
passage  of  the  act;  but  where  the  act  abolishes  the  corporation  and 
tnnafers  its  franchises  to  another,  there  is  nothing  for  the  corporation 
to  accept. 

Assert  of  a  Corpobation  to  ak  Alteration  of  its  Chabteb  may  be 
inferred,  without  any  written  instrument  or  vote,  from  acts  demonstra- 
tive of  such  assent. 

Acn  FROM  Which  suoh  Assbmt  will  bb  Infbbbbd  must  be  corporate 
acts,  acts  of  the  corporation  or  of  its  authorized  officers  or  sgents,  and 
the  unauthorized  acts  or  declarations  of  individual  members  of  the  cor- 
poration, in  taking  positions  under  the  new  act,  or  the  like,  furnish  no 
evidence  of  soch  assent 

KoN-usEB  OB  MisusBB  of  Corporate  franchises  has  never  been  held  sufficient 
to  authorize  the  granting  the  same  franchises  to  others,  before  a  forfeit- 
are  has  been  judicially  declared. 

BuBBBNDEB  OF  Ck)BPOBATB  Fbangiiisbs  is  not  to  be  presumed  from  non- 
user  ;  that  can  only  be  effected  by  deed  to  the  state. 
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Absent  to  Act  Dissolving  CoBroaiiTiON  will  not  be  presumed  from  mere 
noQ-naer  of  its  franchises. 

Bbsigkation  ov  an  Office  in  &  corporation  may  be  made  either  by  express 
agreement  between  the  officer  and  the  corporation,  or  by  an  implied 
agreement  from  his  being  elected  to  another  office  incompatible  with  it. 

Bt  *' Another  Incompatible  Offiob"  is  meant  another  office  in  the  same 
corporation. 

Taking  a  Situation  under  a  Void  Charter  or  act  of  incorporation  is 
not  a  resignation  of  a  sitnation  in  another  existing  corporation. 

The  Fact  of  Incorporation  hating  been  Shown,  the  burden  of  showing 
a  dissolution  of  the  corporation  rests  upon  those  who  wish  to  establish 
such  dissolution. 

A  Corporation  is  Composed  of  distinct,  definite  integral  parts,  where  each 
faculty  consists  of  a  definite  number  of  men;  and  to  constitute  a  cor- 
porate meeting,  the  attendance  of  a  majority  of  the  members  of  each  daas 
U  necessary. 

KoN-nsER  OR  Misuser  on  the  Part  of  a  Corporation  can  not  be  taken 
advantage  of  in  a  collateral  action. 

There  are  Two  Modes  of  Enforcing  Forfeiture  of  a  Charter:  by 
scire  facias  where  a  legally  AYJg^tiwg  corporation  has  abused  its  power,  or 
by  quo  warrarUo  where  a  de  facto  corporation  has  exercised  the  powers  of 
a  legal  corporation. 

A  Corporation  is  Entitled  to  a  Full  Hearino  before  judgment  of  dis- 
solution is  rendered. 

Assumpsit,  for  money  had  and  reoeived  to  the  plaintififs'  use. 
Pleas,  the  general  issue  and  statute  of  limitationa.  The  plaint- 
iffs gave  in  evidence  the  acts  under  which  they  were  incorpo- 
rated, the  various  acts  alluded  to  in  the  opinion,  the  minute 
book  of  the  board  of  regents  of  the  university  of  Maryland,  and 
evidence  in  regard  to  several  amounts  received  by  the  defend- 
ant as  treasurer.  The  defendant  gave  in  evidence  an  act  of 
1825,  c.  190,  creating  the  trustees  of  the  university  of  Mary- 
land, the  proceedings  of  the  trustees  appointed  under  said  act, 
the  reappointment  of  several  of  the  professors  by  the  trustees, 
the  fact  of  the  exclusive  possession  by  the  trustees  of  the  build- 
ings, grounds,  property,  and  funds  of  the  university,  and  that 
the  regents  had  discharged  none  of  the  duties  incident  to  their 
ofSce  from  the  time  of  the  organization  of  the  board  of  trustees 
under  the  act  of  1825  until  September  18,  1836.  The  excep- 
tions taken  appear  from  the  opinion.  Verdict  and  judgment 
for  the  defendant.     The  regents  thereupon  appealed. 

Evans  y  Mayer  ^  Martin  ^  and  Merediih,  for  the  appellants. 

Nelson  and  R,  Johnson,  contra. 

By  Court,  Buchanan,  0.  J.     A  variety  of  questions  arise  in 
this  case,  which  is  one  of  a  grave  and  delicate  character;  im- 
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portant  as  respeois  the  interests  involved,  and  the  results  to 
the  commnnitj.  What  may  be  the  effect  of  the  decision  of  this 
ooart  (whether  beneficial  or  otherwise),  upon  the  usefulness  and 
fatore  operations  of  the  university,  we  do  not  know,  nor  is  it 
our  business  to  inquire;  looking  only,  and  with  a  single  eye,  as 
it  is  our  duty  to  do,  to  the  questions  alone  submitted  to  us,  and 
seeking  to  decide  them  according  to  the  principles  of  law  gov- 
erning such  questions,  whatever  the  consequences  may  be. 
Grave  and  delicate,  as  it  draws  in  question  the  validity  of  an 
act  of  the  legislature  of  the  state,  we  are  not  insensible  to  the 
caution  with  which  such  questions  should  always  be  approached, 
nor  the  deliberation  with  which  they  should  be  examined;  ac- 
companied by  a  becoming  deference  to  the  legislature,  and  its 
high  and  important  functions,  and  a  just  regard  to  the  duties 
and  character  of  the  judicial  office. 

It  has  been  said  that  a  legislative  act  should  not  be  pro- 
nounced unconstitutional  or  invalid  in  a  doubtful  case:  nor 
should  it,  where  the  doubt  is  bona  Jide  and  well  founded,  and 
not  the  result  of  a  disinclination  to  deny  the  authority  of  the 
legislature,  which  all  must  feel,  but  none  should  yield  to  in 
violation  of  a  solemn  duty.  But  where  a  judge  is  satisfied  upon 
full  consideration  that  an  act  of  the  legislature  is  contrary  to 
the  constitution  of  the  United  States,  the  supreme  law  which 
he  is  bound  to  obey,  and  which  must  prevail  over  any  act  that 
comes  in  conflict  and  can  not  stand  with  it,  or  is  for  any  other 
reason  invalid,  he  has  no  choice;  and  all  that  is  left  him  is  hon- 
estly and  fearlessly  to  do  his  duty;  from  the  faithful  discharge  of 
which,  however  unpleasant  the  task,  no  upright  judge  can  shrink 
if  he  would.  On  the  other  hand,  a  judge  should  not  suffer  himself 
to  be  betrayed  to  pronounce  an  act  unconstitutional  or  invalid 
on  insufficient  grounds,  by  a  morbid  apprehension  that  a  con- 
trary decision  might  be  ascribed  to  the  want  of  a  just  and  proper 
sense  of  judicial  duty.  Thus  impressed,  we  proceed  to  the 
examination  of  this  case;  and  the  first  question  presented  by 
the  record,  and  which  meets,  us  at  the  threshold,  arises  on  the 
first  bill  of  exceptions,  upon  an  objection  by  the  counsel  of  the 
appellants  to  the  admissibility  in  evidence  of  the  act  of  the 
legislature  of  this  state,  passed  at  the  December  session,  1825, 
c.  190  (which  was  offered  in  evidence  on  the  part  of  the  defend- 
ant, and  admitted  by  the  court  below),  on  the  alleged  grounds 
of  its  being  contrary  to  the  constitution  of  the  United  States, 
and  to  the  bill  of  rights  and  constitution  of  this  state,  and  ia 
also  raised  on  the  first  prayer  in  the  fourth  exception.     The 
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eonsideration  of  which  inTolres  other  quesiioiui  apon  which  ihe 
validity  of  that  act  depends. 

By  the  act  of  179d»  c.  105,  a  number  of  penons  were  incor- 
porated under  the  name  and  title  of  '*  The  medical  and  chirur- 
gical  faculty  of  the  state  of  Maryland/'  with  authority  to  elect 
twelve  persons  to  be  styled  "  The  medical  board  of  examiners 
for  the  sfcate  of  Maryland/'  whose  duty  it  is  declared  to  be,  to 
grant  licenses  to  gentlemen  qualified  to  practice  medicine  and 
surgery,  upon  the  payment  to  the  treasurer  of  the  faculty  by 
each  person  so  obtaining  a  certificate  or  license,  of  a  sum  not 
exceeding  ten  dollars,  to  be  fixed  on  or  ascertained  by  the 
faculty.  And  the  sixth  section  subjects  persons  who  shall 
practice  in  either  of  those  branches,  and  receire  payment  for 
his  services,  without  having  first  obtained  such  license,  to  a 
penalty  of  fifty  dollars  for  each  offense,  to  be  recovered  in  the 
county  court  where  he  may  reside,  by  bill  of  presentment  and 
indictment,  one  half  for  the  use  of  the  faculty,  and  the  other  for 
that  of  the  informer. 

The  second  section  of  the  act  of  1807,  c.  53,  provides  for  the 
establishment  iu  the  city  or  precincts  of  Baltimore,  of  a  college 
for  the  promotion  of  medical  knowledge,  by  the  name  of  '*  The 
college  of  medicine  of  Maryland,"  to  be  founded  and  maintained 
forever.  And  the  third  section  declares,  that  the  members  of 
the  board  of  medical  examiners  for  this  state,  for  the  time  be- 
ing, together  with  the  president  and  professors  of  the  college  of 
medicine,  shall  be  one  community,  corporation,  and  body  politic, 
by  the  name  of  "  The  regents  of  the  college  of  medicine  of  Mary- 
land/' thus  constituting  those  two  separate  and  distinct  bodies, 
as  might  well  be  done,  one  corporation;  and  making  them  the 
regents  ot  governors  of  "  The  college  of  medicine  of  Maryland," 
for  the  management  and  conduct  of  which  they  were  thus  in- 
corporated. 

The  fourth  section  gives  to  the  regents  the  power  to  acquire, 
dispose  of,  and  employ  real  and  personal  estate  for  the  purposes 
of  the  college. 

The  ninth  section  authorizes  and  empowers  the  regents  from 
time  to  time  to  constitute  and  appoint  (without  restriction  as 
to  number)  professors  of  the  different  branches  of  medicine,  to 
be  *'  severally  styled  professors  of  such  branch  as  they  shall  be 
nominated  and  appointed  for,  according  to  each  particular 
nomination  and  appointment,"  and  also  to  appoint  lecturers  in 
like  manner.  "  The  professors  and  lecturers  so  constituted 
and  appointed  from  time  to  time,"  to  be  known  and  distin- 
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gnished  by  the  name  of  "  The  medical  faculty  of  the  college  of 
medicine  of  Maryland/' 

The  twelfth  section  authorizes  the  granting  diplomas,  and 
admitting  stadents  of  the  college  and  others,  to  the  office  and 
profession  of  surgeon,  and  to  the  degrees  of  bachelor  and 
doctor  of  medicine. 

The  sixteenth  section  appoints  six  persons  by  name  to  be 
professors,  until  further  arrangements  made  by  the  regents  of 
the  college. 

The  eighteenth  section  constitutes  **  the  medical  and  chirur- 
gical  faculty  of  the  state  of  Maryland,"  the  patrons  and  visitora 
of  the  college;  and  other  sections  give  to  the  regents  the  power 
to  appoint  a  president,  to  have  and  to  use  one  common  seal, 
and  one  privy  seal,  and  the  capacity  to  sue  and  be  sued,  etc. 

The  first  section  of  the  act  for  founding  **  an  university  in  the 
city  or  precincts  of  Baltimore,"  passed  at  the  December  ees* 
sion,  1812,  c.  159,  provides  that  the  college  for  the  promotion 
of  medical  knowledge,  by  the  name  of  "  the  college  of  medi* 
cine  of  Maryland  "  be  and  the  same  is  hereby  authorized  to 
constitute,  appoint,  and  annex  to  itself  the  three  other  colleges 
or  faculties,  viz.,  the  faculty  of  divinity,  the  faculty  of  law,  and 
the  faculty  of  the  arts  and  sciences,  and  declares,  *'  that  the 
four  faculties  or  colleges  thus  united,  shall  be  and  they  are 
hereby  constituted  an  university  by  the  name  and  under  the 
title  of  the  university  of  Maryland." 

By  the  third  section  it  is  enacted  '*  that  the  members  of  the 
said  four  faculties,  with  the  provost  of  the  said  university  and 
their  successors,  shall  be  and  are  hereby  declared  to  be  one  cor- 
poration and  body  politic,  to  have  continuance  forever,  by  the 
name  and  style  of  *  the  regents  of  the  university  of  Maryland,' 
with  capacity  to  acquire,  enjoy,  and  dispose  of  real  and  personal 
estate,  for  the  purposes  and  interests  of  the  university." 

The  seventh  section  gives  authority  to  the  regents  to  appoint 
a  provost  of  the  university. 

The  eighth  section  provides  that  '*  each  faculty  shall  possesa 
the  power  of  appointing  its  own  professors  and  lecturers." 

The  tenth  section  provides  "that  the  professors  now  ap- 
pointed and  authorized  in  the  college  of  medicine  of  Maiyland 
and  their  successors,  shall  constitute  the  faculty  of  physic;  that 
the  professor  of  theology,  together  with  six  ordained  ministers 
of  any  religious  society  or  denomination  and  their  successors, 
dttU  form  and  constitute  the  faculty  of  divinity;  that  the  pro- 
fessor of  law,  together  with  six  qualified  members  of  the  bar» 


78  Regents  v.  Williams.  fMarjland, 

and  their  successors,  shall  form  and  constitute  the  faculty  ^f 
law;  and  that  the  professors  of  the  arts  and  sciences,  together 
with  three  of  the  principals  of  any  three  academies  or  col- 
leges of  this  state,  and  their  successors,  shall  form  and  consti- 
tute the  faculty  of  the  arts  and  sciences/' 

By  the  ninth  section  each  faculty  is  authorized  to  exercise 
such  powers  as  shall  be  '*  delegated  "  to  it  by  the  regents  of  the 
university,  for  the  instruction,  discipline,  and  government  of 
the  institution,  and  of  all  students,  officers,  and  servants,  be- 
longing to  it — and  the  eleventh  section  provides  that  the  regents 
shall  meet  at  least  once  a  year,  in  stated  meetings,  to  be  ap- 
pointed by  their  own  ordinances,  *'  in  order  to  examine  into  all 
matters  touching  the  discipline  of  the  institution,  and  the  good 
and  wholesome  execution  of  their  laws,''  with  authority  when  as- 
sembled, *'  to  make  their  own  rules  of  proceeding,  and  to  make 
fundamental  regulations  for  the  government  and  discipline  of 
the  university,"  and  declares  that  at  all  such  meetings  '*  a  ma- 
jority of  the  whole  number  of  regents  shall  be  a  quorum  to  do 
any  business,  except  to  vacate  the  seat  of  the  provost  of  said 
university,  or  of  the  professors  or  lecturers;  for  which  purpose 
the  consent  of  three  fourths  of  the  whole  number  of  the  regents 
shall  be  necessary,  and  then  only  on  a  formal  impeachment,*' 
with  other  sections  (as  in  the  act  of  1807,  c.  53,  for  founding  a 
medical  college  in  the  city  or  precincts  of  Baltimore)  giving  to 
the  regents  the  capacity  to  sue  and  be  sued;  the  authority  to 
make  and  use  one  common  and  public,  and  one  privy  seal,  and 
to  grant  diplomas  and  certificates  of  admission  to  the  office  and 
profession  of  surgeon,  and  to  the  degrees  of  bachelor  and  doc- 
tor of  physic,  etc.  And  the  last  section  professes  to  repeal  so 
much  of  the  act  of  1807,  c.  53,  for  founding  a  medical  college 
in  the  city  or  precincts  of  Baltimore,  '*  as  is  inconsistent  with, 
repugnant  to,  or  supplied  by  "  this  latter  act. 

It  has  been  asserted  in  argument,  that  the  corporations 
created  by  these  three  acts  are  public  and  not  private  corpora- 
tions; and  hinted,  rather  than  seriously  insisted  upon,  that  if 
they  are  to  be  considered  and  treated  as  private  corporations, 
and  the  acts  creating  them  as  grants  or  contracts  within  the 
meaning  and  grasp  of  the  tenth  section  of  the  first  article  of  the 
constitution  of  the  United  States,  which  declares  that  ''no 
state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts,"  the  act  of  1812,  o.  169, 
violates  the  provisions  of  the  two  preceding  acts  of  incorpoia* 
tion,  and  is  itself  unconstitutional  and  void. 
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These  propoaitioiis  will  be  examined.  A  corporation  may  be 
pxivate,  and  jet  the  act  or  charter  of  incorporation  contain 
proTisions  of  a  purely  public  character,  introduced  solely  for 
the  public  good,  and  as  a  general  police  regulation  of  the  state; 
Boch  88  the  Stat.  14, 15  Henry  YIII.,  c.  5,  creating  the  college  of 
physicians  in  London,  and  imposing  a  fine  on  persons  practicing 
without  license  from  the  college,  which  was  held  to  be  a  private 
corporation:  Gilb.  Ev.  13;  and  the  statute  of  the  same  reign, 
c.  42,  founding  the  college  of  barbers  and  surgeons. 

The  provisions  of  the  act  of  1798,  c.  105,  making  it  the  duty 
of  the  ''  board  of  medical  examiners  "  to  grant  licenses  to  such 
as  should  apply,  and  who,  on  examination,  should  be  found 
qualified  to  practice  physic  or  surgery,  on  their  paying  to  the 
treasurer  ten  dollars,  and  imposing  a  fine  of  fifty  dollars  on 
such  as  should  practice  without  having  first  obtained  such 
license,  one  half  for  the  use  of  the  faculty  and  the  other  for  the 
use  of  the  informer,  are  supposed  to  be  practically  infringed  by 
the  act  of  1812,  c.  159,  founding  the  university  of  Maryland;  by 
which'authority  is  given  to  the  regents  to  grant  diplomas  and 
certificates  of  admission  to  the  ofiice  and  profession  of  surgeon, 
and  to  the  degrees  of  bachelor  and  doctor  of  physic,  etc.  Thus 
virtually,  as  it  is  said,  removing  the  necessity  for  obtaining  a 
license  from  the  board  of  medical  examiners,  and  in  effect  in- 
vading the  rights  of  the  medical  and  chirurgical  faculty,  and 
impairing  its  interest  in  the  fees  for  licenses,  and  the  penalty 
imposed  for  practicing  without  license  from  the  board  of  medi- 
cal  examiners.  The  same  may  be  said  of  the  act  of  1807,  c.  53, 
by  which  the  same  authority  is  given  to  the  regents  of  the 
collie  of  medicine  to  grant  diplomas  and  certificates  of  ad- 
mission to  the  office  and  profession  of  surgeon,  and  the  degrees 
of  bachelor  and  doctor  of  physic,  that  is  given  by  the  act  of 
1812,  c.  159,  to  the  regents  of  the  university.  Of  this  supposed 
violation  of  the  rights  of  the  medical  and  chirurgical  faculty^ 
that  institution  is  not  here  complaining,  and  to  which  no  ex- 
ception has  ever  been  taken  until  now,  for  the  first  time,  by 
this  defendant,  having  no  connection  with  that  faculty,  and 
professing  to  act  as  an  officer  or  agent  of  a  board  claiming  to 
be  trustees  of  the  university,  to  the  charter  of  which,  this  al- 
leged infraction  of  the  corporate  rights  of  the  medical  and 
diirurgical  faculty  is  ascribed. 

The  charter  of  the  university  has  no  express  provision  dis* 
pensixig  with  the  necessity  of  a  license  to  practice  from  the 
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bocurd  of  medieal  ezaminenr,  nor  aathoiizing  graduates  of  that 
institation  to  practice  without  each  lioeoBe. 

Bat  admitting  that  to  be  the  effect  of  the  aatbority  to  gruit 
diplomas,  and  that  a  stodent  of  the  univerntj  having  obiaiiied 
a  diploma,  would  not  be  under  the  necessity  to  procure  aaj 
other  license,  and  would  be  entitled  to  practice  without  sub- 
jecting himself  to  the  penalty  prorided  by  the  act  of  1796,  e. 
105,  and  therefore  would  not  be  likely  to  incur  the  unnecessaiy 
trouble  and  cost  of  procuring  any  further  license;  and  that  such 
practical  result  is  equivalent  to  a  direct  repeal  of  so'  much  of 
the  act  of  1798,  c.  105,  as  provides  for  the  payment  of  ten  dol* 
lars  for  a  license  to  practice  from  the  board  of  examiners,  and 
imposes  a  fine  for  practicing  without  such  license;  and  admit- 
ting also,  that  if  such  repeal  would  be  a  violation  of  the  vested 
and  chartered  rights  of  the  corporation,  created  by  the  act  of 
1798,  and  therefore  void,  and  the  defendant  under  the  plead- 
ings in  this  cause,  has  a  right  to  avail  himeelf  of  that  defense, 
the  most  that  can  be  said  is,  that  the  act  of  1812,  c.  169,  is  un- 
constitutional and  void,  so  far  only  as  it  authorizes  the  regents 
of  the  university  to  grant  diplomas,  etc.,  and  no  further. 

But  are  tbe  rights  here  set  up,  as  belonging  to  the  medical 
and  chirurgical  faculty,  such  inviolable  vested  rights  as  are 
placed  beyond  the  reach  of  legislative  power  ? 

Tbe  legislature  possesses  the  power  to  regulate  the  internal 
police  of  the  etate;  a  j^olitical  power  imparted  to  that  depart- 
ment of  the  government  of  which  it  is  difficult  to  say  it  can 
entirely  disrobe  itself.  It  has,  among  others,  the  power  to  pass 
penal  and  sanatory  laws,  and  to  revoke  them  at  pleasure,  as  cir- 
cumstances and  experience  may  require  and  teach;  and  having 
regard  to  the  health  and  lives  of  the  citizens  of  the  state,  to 
adopt  from  time  to  time  such  wholesome  regulations  as  may  be 
deemed  best  calculated  to  guard  against  the  evils  and  mischiefs 
attendant  upon  the  practice  of  physic  and  surgery  by  ignorant 
and  incompetent  persons. 

That  the  legislature  might  at  any  time,  without  the  interven- 
tion of  a  corporation,  have  provided  for  the  organization  of  a 
board  or  boards,  for  the  examination  of  persons  applying  for 
admission  to  the  practice  of  physic  or  surgery,  and  imposed  a 
penalty  upon  any  who  should  practice  without  having  firat 
obtained  a  license  from  such  board,  and  afterwards  from  time 
to  time  have  adopted  other  means  more  or  less  efficient,  for 
the  promotion  of  the  desired  end;  or,  whether  wisely  or  not^ 
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h&re  TMttD^ied  the  xeBttioiion  ^dtogeiher,  is  ia  propoattion  not  to 
he  €]ue8ti(nied. 

Impmsaed  as  it  woold  seem,  with  the  sense  of  the  evil  oaos^ 
•quences  Ajmiag  from  the  pernieioVB  pmotMea  of  pretenden  to 
the  art,  the  legislature  in  17^8,  as  a  genexal  poUee  regnhUion, 
•^nihodced,  as  it  had  a  tight  to  do,  in  the  aot  incorpovating  the 
medical  and  chinngieal  faonltj,  'with  authority  to  appoint  4i 
hoard  of  examiners, -not  beingof  themaeWes a c'orpoMtion,tlio 
pro^iaioDs  for  eauunication  and  licenae  by  the  board  of  eKfimin- 
egs,  on  the  payment  of  ten  dollars  by  the  party  applying,  and 
the  prohibition  to  practise  without  8»dEilieettfle,oader -the  {Mte- 
alty  xii«8cnibed« 

The  object  is  manifest.  It  was  to  eneouxvtge  and  promote  the 
aeqniaiiion  of  knowledge  in  tiie  profession,  and  thereby  to 
shield  the  comnmnity  irom  the  ^rnioiot^  effects  of  the  igno- 
rance of  unskillful  piretendevs.  ijnd  the  board  of  exafiuners  was 
resorted  to  as  the  means  of  efleotxng  that  end,  and  for  that 
porpose  may  be  considered  as  the  agents  or  officers  of  the  state. 
It  is  dilBcult  to  suppose  that  the  legislature,  in  adopting  that 
regulation  of  internal  police,  intended  to  part  with  the  whole 
political  power  of  the  state  over  the  subject,  and  to  transfer  and 
repose  it  entirely  in  the  corporation  of  the  medical  and  cbirur- 
gioal  faculty.  The  corporation  acquired  no  vested  inviolable 
right  to  that  political  power.  The  provisions  under  consideia- 
tion  were  introduced,  not  for  the  regulation  or  promotion  o{ 
private  purposes  or  interests,  but  for  a  public  purpose,  the  at- 
tainment alone  of  a  pnblic  end — the  prevention  of  mischief  by 
the  ignoraut  and  un^illful,  by  the  punishment  of  those  who 
should  be  found  ofifendiog  against  the  law. 

The  examining  and  granting  of  .licenses  by  the  board  of  ex- 
aminers to  applicants  proved  to  be  qualified  to  practice,  was  not 
a  franchise  nor  property,  but  in  terms  a  duty  imposed,  and  tbe 
allowance  to  the  faculty  of  the  fees  for  licenses,  and  a  portion 
of  the  penalty  imposed  for  practicing  without  license,  was 
merely  an  incident  of  a  public  regulation. 

To  say  that  the  act  of  1812  is  unconstitutional,  because,  by 
construction,  a  diploma  gmnted  to  a  graduate  of  the  university 
mi^  entitle  him  to  practice  without  being  subject  to  a  fine  for 
not  having  first  obtained  a  hcensefrom  the  board  of  examiners, 
would  be  to  deny  to  tne  legislature  the  power  to  pass  any  law 
rendering  a  license  by  the  board  of  examiners  unnecessary, 
however  expedient  the  further  exercise  of  that  political  powei 
may  be,  which  we  are  not  prepared  to  do. 
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It  has  been  said,  too,  that  the  tenth  section  of  the  act  of 
1812  is  at  war  with  and  violates  the  eighth  section  of  the  act  of 
1798,  but  that  will  be  seen,  on  a  slight  examination,  to  be  an 
entire  mistake.  The  eighth  section  of  the  act  of  1798  provides 
that  every  person  who  shall  be  elected  a  member  of  the  medical 
faculty,  shall  pay  a  sum  not  exceeding  ten  dollars,  power  being 
before  given  to  the  medical  and  chirurgical  faculty  to  elect  other 
members.  By  the  "  medical  faculty  "  there  spoken  of,  is  clearly 
intended  the  "medical  and  chirurgical  faculty"  created  by 
that  act.  There  was  no  other  medical  faculty  then  in  being, 
and  none  other  could  have  been  meant. 

The  act  of  1807,  c.  53,  provides  for  a  faculty  consisting  of 
professors  and  lecturers,  to  be  called  the  medical  faculty  of  the 
college  of  medicine;  a  separate  and  distinct  institution  from 
the  medical  and  chirurgical  faculty.  The  act  of  1812,  c.  159, 
authorizes  the  college  of  medicine  to  constitute  and  annex  to 
itself  three  other  faculties;  and  declares  that  the  four  faculties 
united,  that  is,  the  three  to  be  created  and  the  medical  faculty 
(then  existing)  of  that  college,  shall  be  a  university.  And  the 
teuth  section,  directing  how  the  four  faculties  of  the  university 
shall  be  constituted,  provides  that  the  professors  now  appointed 
and  authorized  in  the  college  of  medicine,  shall  constitute  the 
faculty  of  physic;  not  the  members  of  the  medical  and  chirurgical 
faculty,  for  there  were  no  professors  in  that  institution;  and 
by  the  **  faculty  of  physic,"  evidently  meaning  the  medical 
faculty,  one  of  the  four  faculties  constituting  the  university; 
and  not  the  '*  medical  and  chirurgical  faculty,"  to  which  it  has 
no  relation,  and  does  not,  in  any  manner  whatsoever,  interfere 
with  the  mode  of  appointing  its  members. 

Again,  it  is  suggested  that  the  act  of  1812,  in  some  of  ita 
provisions,  virtually  repeals  parts  of  the  constitution  of  thf 
college  of  medicine  of  Maryland,  and  professes  by  the  last  jm> 
tion,  to  repeal  all  such  parts  of  the  act  of  1807,  as  are  inc\n 
sistent  with  or  repugnant  to  the  latter  act,  and  is  therefor« 
void;  assuming  the  corporation  of  the  regents  of  the  college 
of  medicine  of  Maryland,  created  by  the  act  of  1807,  to  be  a 
private  corporation.  And  whether  the  corporation  of  the  re- 
gents of  the  college  of  medicine  is  a  distinct  and  independent 
corporation,  separately  existing  as  such  in  its  original  charac- 
ter, for  the  promotion  of  medical  knowledge  alone,  or  has  been 
enlarged  and  expanded  to  the  higher  degree  and  rank  of  an 
university  by  the  act  of  1812,  is  the  question  that  will  be  next 
examined. 
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By  the  act  of  1807  it  was  provided,  that  there  should  be  a 
eoUege  for  the  promotion  of  medical  knowledge,  by  the  name 
of  "The  college  of  medicine  of  Maiyland/'  established  in  the 
dtj  or  precincts  of  Baltimore,  to  be  founded  and  maintained 
forcYer,  with  a  president  and  professors,  and  a  faculty  consist- 
ing of  professors  and  lecturers,  to  be  known  by  the  name  of 
"The  medical  faculty  of  the  college  of  medicine  of  Mary- 
land,'' to  be  appointed  from  time  to  time  by  the  regents;  and 
for  the  management  or  goTernment  of  the  institution,  the 
president  and  professors,  together  with  "  the  members  of  the 
board  of  medical  examiners,"  were  incorporated  by  the  name 
of  "  The  regents  of  the  college  of  medicine  of  Maryland.'' 
Afterwards,  the  college  beiug  organized,  tbe  legislature  by  the 
act  of  1812,  c.  159,  on  the  petition  of  the  president  and  pro- 
fessors of  the  college  of  medicine  of  Maryland,  as  such,  au- 
thorized '*  the  college  for  the  promotion  of  medical  knowledge, 
by  the  name  of  the  college  of  medicine  of  Maryland,"  to  con- 
stitute, appoint,  and  annex  to  itself  "  tbree  other  colleges  or 
faculties:"  **  the  faculty  of  divinity,"  **  the  faculty  of  law,"  and 
the  faculty  of  the  arts  and  sciences;  constituting  the  four  faculties 
when  thus  united,  an  university  by  the  name  of  "  The  univer- 
sity of  Maryland,"  empowering  the  regents  of  tbe  university 
to  appoint  a  provost,  and  declaring  the  members  of  the  four 
faculties  together  with  the  provost,  to  be  one  corporation  and 
body  politic,  by  the  name  of  "  The  regents  of  the  university  of 
Maryland/'  omitting  throughout    "  tbe  board  of  medical  ex- 


aminers." 


It  is  sufficient  to  say  of  a  corporation  aggregate,  of  which 
various  definitions  are  to  be  found  in  the  books,  some  fanciful 
and  metaphysical,  that  it  is  an  artificial  intellectual  being,  the 
mere  creature  of  the  law,  composed  generally  of  natural  per- 
sons in  their  natural  capacity;  but  may  also  be  composed  of 
persons  in  their  political  capacity  of  members  of  other  corpora- 
tions, as  in  the  case  of  Chrnst'a  Hospital  of  Bridewell,  chartered 
by  Edward  VL,  of  which  the  mayor,  citizens,  and  commonalty 
of  London,  ai'e  made  the  governors,  and  incorporated  by  tbe 
name  of  the  governors,  etc.,  of  the  bospital  of  Edward  YI.  of 
England,  of  Gbrist  Bridewell — so  in  the  cases  of  the  universities 
of  Oxford  and  Cambridge,  of  which  tbe  many  colleges  (dis- 
tinct and  separate  corporations)  within  those  universities,  form 
component  parts  of  those  larger  corporations.  And  tbe  indi- 
viduals, or  any  of  them,  who,  in  their  natural  capacity  compose 
one  corporation,  may  in  the  same  capacity,  compose  another 
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distinct  and  aqpsrate  oorporation;  as  the  pfesideiit  «id 

ons  of  one  bank,  or  any  number  of  them,  wmj  beihB  'premAeai 

and  directors  of  another  bank,  or  the  incorporated  managers  of 

any  otiier  institafiion.     These  undeniable  pn^oshions  kept  in 

Tiew,  will  assist  in  the  ezaminatiDn  of  the  qneotion  nnder  can- 

sideration. 

The  pvestdent  and  profeasore  of  the  college  or  Jftoalty  for  the 
promotion  of  medical  knowledge  called  the  ooUe^  df  medicine 
of  Maryland,  constitute  that  college  oriacoH^;  ^and  the  v^genis 
of  the  college  of  medicine,  dilTerentlj  constHrated,  are  made 
&e  governors  and  managers  of  the  institation.  39ie  act  of 
1812  aufhorizeSy  not  the  regents,  but  the  college  ior  the  pro- 
motion of  medical  knowledge,  consisting  of  the  president  and 
professors,  to  constitute,  appoint,  and  annex  io  itself,  the  throe 
other  colleges  or  faculties;  thus  by  the  use  of  the  words  other 
colleges  or  faculties,  treating  and  considering  the  cdlleigB  as 
itself  a  faculty,  composed  of  natural  persons,  having  the  capa- 
city to  act,  and  through  whose  agency  alone,  as  natural  peraons, 
it  could  constituto  and  appoint  the  other  colleges  or  faculties. 
If  it  had  been  the  intention  to  give  the  authority  to  the  corpo- 
ration as  such,  it  would  have  been  given  to  **  the  regents  of 
the  college  of  medicine,*'  and  not  to  the  college  or  faculty; 
which  with  their  assent  could  as  well  have  been  done.  But  no 
such  assent  appears,  and  the  fact,  that  in  the  petition  of  the 
president  and  professors  of  the  college  upon  which  the  act  of 
1812  was  passed,  they  ask  that  "  they  and  others  and  their 
successors  may  be  incorporated  as  regents  of  an  university,  to 
be  called  the  university  of  Maryland,"  shows  that  the  legisla- 
ture acting  upon  that  petition,  meant  by  the  college  for  the 
promotion  of  medical  knowledge,  by  the  name  of  the  college 
of  medicine  of  Maryland,  the  faculty  or  the  president  and  pro- 
fessors constitutiDg  the  faculty,  as  distinguished  from  the  cor- 
poration of  regents. 

The  corporation  of  the  regents  of  the  college,  independent  of 
the  constitution  of  the  United  States,  or  the  bill  of  rights  and 
constitution  of  this  state,  is  not  destroyed  or  merged  in  the 
corporation  of  the  r^ents  of  the  university;  which  was  origi- 
nally to  be  composed  of  the  provost,  with  the  members  of  the 
four  faculties,  omitting  the  members  of  the  board  of  examiners 
(a  component  part  of  the  regents  of  the  college),  neither  of 
them  being  of  itself  a  corporation.  That  is,  the  members  of 
the  faculty  (then  existing)  of  the  college,  and  of  the  three  other 
faculties  to  be  created;  with  power  given  to  each,  to  appoint  its 
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own  prof  eaaoiB  and  lectureis.  The  cocporation.  of  ' '  The  segeata 
of  the  college  oi  medicine,'*  and  the  corporatioa  of  '*  The  re^ 
genta  of  the  uniyersity,"  are  pteaenfced  by  the  acta  of  1807  and 
1812,  as  two  ideal  artificial  beingBi  eziating  only  in  contemplation 
of  law,  bolK  composed  of  Datnral  persona  and  acting  through 
and  by  the  natural  agenigi  or  persona  composing  them,  respect- 
irely.  And  the  piofesaora  of  the  college  of  medicine  originally 
made  membera  of  the  corporation  of  '*  The  regenta  of  the  uni« 
Tersity/'  in  their  natural  capacity,  and  not  in  a  political  oapa<^ 
itj  of  membera  of  another  corporation;  but  not  therefore  ceaa- 
ing  to  be  members  of  the  corporation  of  the  regents  of  the 
college,  which  is  not  more  incompatible  with  the  separate  oor- 
porate  exiatence  of  the  two  institutions,  than  if  they  had  been 
made  the  prendent  and  directors  of  an  incorporated  bank,  or 
been  incorporated  alone,  or  with  others,  as  the  governors  or 
managers  of  any  other  institution,  nor  more  than  the  individuals 
compofling  any  corporation,  and  at  the  same  time  becoming 
members  of  another  corporation,  would  be  with  the  continned 
esiat^ice  of  both  corporations.  The  corporations  of  London, 
and  of  Christ's  hospital  of  Bridewell,  are  separately  existing 
corporations,  although  the  mayor,  ciiizens,  and  commonalty 
of  London,  are  incorporated  by  the  name  of  the  governors,  etc. , 
of  the  hospital,  etc. ,  of  Christ  Bridewell ;  so  the  many  colleges 
within  the  universities  of  Oxford  and  Cambridge,  are  separate 
and  distinct  corporations  from  each  other,  and  from  the  larger 
corporations  of  those  respective  institutions. 

On  the  sixth  of  January,  1813,  the  faculty  of  physic  of  the 
college  of  medicine  of  Maryland,  appointed  and  annexed  to 
itself  the  three  other  faculties  of  divinity,  law,  and  the  arts  and 
aeiences,  in  pursuance  of  the  act  of  1812,  and  on  the  twenty- 
aeeond  of  April,  1813,  at  a  meeting  of  the  regents  of  *'  the 
university  of  Maryland/'  a  provost  and  secretary  were  elected. 

Although  on  the  original  organization  of  the  university,  the 
profeesors  at  that  time  appointed  and  authorized  in  the  college 
of  medicine,  constituted  the  faculty  of  physio  of  the  university 
under  the  tenth  section  of  the  act  of  1812;  yet  it  did  not  follow 
thai  they  were  always  to  compose  that  faculty.  On  the  con- 
tcaxy,  the  words  of  that  section,  the  professors  now  appointed 
and  authorized,  etc.,  would  seem  to  imply  that  they  might  not, 
but  that  aa  the  vacancies  occurring  from  time  to  time  should 
be  filled  up,  it  might  become  constituted  in  whole  or  in  part 
ot  otheE  persons,  there  being  no  restriction  in  the  selection  to 
the  pxof easora  of  the  college,  and  very  properly.    For  if  it  were 
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otherwise,  the  faooltj  itself  might  become  extinct  by  the  disso- 
lution or  forfeiture  of  the  corporation  of  the  college.  Besides, 
if  the  professors  of  the  college  of  medicine  and  their  successors, 
were  necessarily  at  all  times  to  compose  the  faculty  of  physio  in 
the  university,  as  the  regents  of  the  college  have  aloue  the  power 
to  appoint  their  own  professors,  the  faculty  might  thus  become 
constituted  of  incompetent  persons,  by  the  injudicious  appoint- 
ment of  professors  by  the  regents  of  the  college  (should  that 
at  any  time  happen),  to  the  great  prejudice  of  the  character  and 
usefulness  of  the  university,  without  the  means  of  guarding 
against  such  a  result. 

The  college  of  medicine  then,  and  the  university,  exist  in  con- 
templation of  law,  as  distinct  and  independent  corporations,  in 
possession  of  all  the  rights  and  franchises  conferred  upon  them 
by  the  acts  of  their  incorporation,  each  having  the  power  to 
keep  and  use  a  public  and  privy  seal;  to  sue  and  be  sued;  to  ac- 
quire and  dispose  of  property,  real  and  personal;  to  pass  by-laws; 
to  grant  diplomas;  and  to  perpetuate  itself. 

And  there  being  nothing  in  the  act  of  1807  inconsistent  with 
or  repugnant  to  the  act  of  1812,  the  last  section  of  the  act  of 
1812  is  wholly  inoperative,  without  reference  to  the  question 
whether  the  corporation  created  by  the  act  of  1807  is  a  private 
corporation  or  not;  nor  could  x^roceedings  in  nature  of  a  quo 
warranto  be  sustained  against  the  regents  of  the  university,  act- 
ing under  the  authority  of  the  act  of  1812,  for  usurpation  of 
corporate  franchises,  in  violation  of  the  rights  and  franchises  of 
the  regents  of  the  college  of  medicine.  The  enjoyment  and 
exercise  by  each,  of  all  the  rights  and  privileges  granted  them, 
respectively,  being  entirely  compatible,  and  the  powers  and 
authority  of  one  not  inconsistent  with  or  opposed  to  the  powers 
and  authority  of  the  other.  The  legislature  having  the  same 
undoubted  right  to  establish  as  many  independent  colleges  and 
universities  in  Baltimore  (not  impairing  the  rights  of  others) 
as  may  be  deemed  expedient  and  proper,  that  it  has  to  incor- 
porate an  additional  number  of  banks. 

The  next  subject  of  inquiry  is,  whether  the  corporation  of 
•*  The  regents  of  the  university  "  is  a  public  or  a  private  cor- 
poration; if  at  this  day,  that  can  be  considered  an  open  ques- 
tion. 

A  public  corporation,  is  one  that  is  created  for  political  pur- 
poses, with  political  powers,  to  be  exercised  for  purposes  con- 
nected with  the  public  good  iu  the  administration  of  civil  gov- 
ernment; an  instrument  of  the  government  subject  to  the  control 
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of  the  legislatare,  and  its  members  officers  of  the  goyernment, 
for  the  administration  or  discharge  of  public  duties,  as  in  the 
cases  of  cities,  towns,  etc. ;  so  where  a  bank  is  created  by  the 
government  for  its  own  uses,  and  the  stock  belongs  exclusively 
to  the  govern m en t,  it  is  a  public  corporation;  and  so  of  a  hos- 
pital created  and  endowed  by  the  government  for  general  pur- 
poses of  charity. 

The  coi-poration  of  the  university  has  none  of  the  character* 
istics  of  a  public  corporation.  It  is  not  a  municipal  corpora- 
tion. It  was  not  created  for  political  purposes,  and  is  invested 
with  no  political  powers.  It  is  not  an  instrument  of  the  gov- 
ernment created  for  its  own  uses,  nor  are  its  members  officers 
of  the  government,  or  subject  to  its  control  in  the  due  manage- 
ment of  its  affairs,  and  none  of  its  property  or  funds  belong  to 
the  government.  The  state  was  not  the  founder,  in  the  sense 
of  that  term  as  applied  to  corporations.  It  was  the  creator  only, 
by  means  of  the  act  of  incorporation,  and  may  be  called  the 
incipient,  not  the  perficient  founder.  It  gave  to  it  in  its 
creation  the  capacity  to  acquire  and  to  hold  property,  but  made 
to  it  no  donation;  and  whatever  property  the  corporation  has, 
is  its  own,  to  be  managed  and  disposed  of  by  the  regents  for 
the  uses  of  the  institution,  in  such  manner  as  they  may  judge 
most  promotive  of  its  interests,  and  not  for  the  uses  of  the  gov- 
ernment, nor  in  the  exercise  of  any  political  powers,  but  as  the 
trustees  merely  for  the  university.  It  is  said  there  have  been 
subsequent  endowments  by  the  state.  If  it  be  so,  that  can  not 
affect  the  character  of  this  corporation.  If  eleemosynary  and 
private  at  first,  uo  subsequent  endowment  of  it  by  the  state 
could  change  its  character,  and  make  it  public.  But  it  nowhere 
appears  that  any  such  endowments  have  been  made.  Several 
acts  of  assembly  were  passed,  authorizing  money  to  be  raised 
by  lottery  for  the  use  of  the  university;  and  by  the  act  of  1821, 
c.  88,  certificates  of  five  per  cent,  stock  of  the  state  were  au- 
thorized to  be  issued  by  the  treasurer,  to  the  amount  of  thirty 
thousand  dollars,  to  be  appropriated  to  the  payment  of  the  debts 
of  the  institution;  the  medical  professors  of  the  university 
being  required  to  enter  into  bond  for  the  annual  payment  of 
interest  on  that  sum;  which  can  scarcely  be  called  endowments. 
The  authority  to  raise  money  by  lottery  certainly  was  not;  it 
was  a  mere  privilege  granted,  which  cost  the  state  nothing; 
and  the  appropriation  of  the  thirty  thousand  dollars  to  the 
liquidation  of  the  debts  of  the  institutiou ,  on  the  payment  of 
interest  by  the  professors  of  one  of  its  faculties,  assumes  more 
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properly  the  shape  and  character  of  a  loan  to  a  private  corpora^ 
tion  for  its  own  private  purposes,  than  of  an  endowment  or  ap- 
propriation of  money  for  the  uses  or  political  purposoa  of  the 
government. 

If  it  is  a  public  corporation,  and  its  members  the  officers  or 
agents  of  the  government,  and  the  debts  contracted  in  the  due 
course  of  that  agency,  they  were  debts  of  the  state,  contracted 
by  its  own  officers,  which  the  state  waa  bound  to  discharge, 
instead  of  lending  money  for  that  purpose,  and  taking  security 
from  the  members  of  one  of  the  faculties  for  payment  of  the 
interest,  which  will  hardly  be  contended;  and  certainly  the 
legislature  acted  upon  no  such  principle. 

But  it  has  been  urged  in  argument  at  the  bar,  that  whenever 
the  end  is  public,  the  franchise  granted  to  effect  that  end  is 
also  public.  That  here,  the  end  was  the  preservation  of  life 
and  health,  which  depend  upon  the  skill  of  those  who  minister 
to  the  sick,  etc.  A  public  end,  in  which  the  whole  public 
have  an  interest,  and  therefore  that  this-  corporation  is  public* 
The  same  might  be  said  with  equal  propriety  of  the  college 
of  physicians,  and  the  college  of  barbers  and  surgeons,  in  Lon- 
don; where  the  preservation  of  life  and  health  was  as  much  the 
end  as  here;  yet  it  has  never  been  doubted  that  they  are  private 
eleemosynary  corporations.  The  act  incorporating  the  college 
of  physicians  was,  as  this,  passed  on  the  petition  of  certain  in- 
dividuals, and  the  preamble  of  the  act  incorporating  the  col- 
lege of  barbers  and  surgeons,  as  of  this,  recites  the  benefits  and 
advantages  accruing  to  the  public  from  the  establishment  of 
such  institutions;  and  each  of  those  statutes  imposes  a  penalty 
for  practicing  without  license,  which  would  seem  to  give  to  the 
corporation  more  of  a  public  character  than  this,  which  has  no 
such  provision. 

It  is  not  enough  to  say,  that  the  public  has  an  interest  in  the 
skill  and  learning  of  physicians  and  surgeons.  The  public  has 
a  deep  interest  in  the  dissemination  of  learning  and  useful 
knowledge;  and  so  it  has  in  the  beneficial  results  to  the  com- 
munity of  insurance,  canal,  railroad,  and  turnpike  companies, 
etc.  The  uses  or  objects  may,  in  a  certain  sense,  be  called 
public;  but  the  corporations,  as  distinguished  from  the  uses  ot 
objects,  are  private. 

The  objects  for  which  almost,  if  not  all  corporations  are  cie* 
ated,  are  suoh  as  the  government  deems  it  expedient  to  pro* 
note,  upon  the  supposition  that  they  will  be  benefioiAl  to  the 
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publie,  and  iheae  expected  benefits  oonetitute  the  chief,  And. 
mniillj  the  only  conaidoration  of  the  grants. 

The  distinction  is  between  the  franchise  granted,  and  the 
expected  beneficial  results  to  the  community,  from  the  posees- 
sion  and  exercise  of  the  franchise  upon  the  performance  of  the 
imiplied  condition  of  the  grant  to  exert  the  rights  acquired,  in 
a  manner  suited  to  the  promotion  of  the  objects  proposed. 
The  institotion,  the  baolfi,  canal,  railroad,  college,  etc.,  from 
the  nature  of  its  partienlar  object,  and  the  interest  the  public 
hae  in  that  object,  may,  and  commonly  does  acquire,  in  a 
popular  sense,  the  character  of  a.  public  institution;  but  the 
corporation,  the  artificial  being  composed  of  natural  persona 
for  the  management  of  the  affairs  of  the  institution,  in  contem- 
plation of  law  is  private;  as  much  so  as  the  individuals  compos- 
ing it  were,  before  the  act  of  incorporation  imparted  to  them  an 
artificial  existence,  with  power  to  take  and  hold  property  in  that 
particular  form,  and  for  particular  purposes,  which  is  all  the 
act  of  incorporation  does,  and  that  only  because  the  particular 
objects  can  best  be  effected  in  that  particular  form.  But  not 
therefore  making  the  artificial  being  or  corporation  an  instru- 
ment, nor  the  peasons  composing  it  members  of  the  civil 
government  of  the  coxmtry. 

Suppose  an  association  of  private  individuals  had  contributed 
funds  in  real  or  personal  property,  for  the  establishment  and 
conduct  of  this  very  university  (which,  in  legal  understanding, 
would  be  a  private  charity),  and  had  appointed  professors,  and 
constituted  them  governors  and  managers  of  the  institution, 
and  of  the  appropriated  f  unda;  the  objects  being  the  same  as 
now,  the  promotion  of  religion  and  the  dissemination  of  scien- 
tific, literary,  and  medical  knowledge,  and  the  interests  of  the 
public  in  those  objects  the  same;  could  the  governors  so  ap- 
pointed be  considered  public  officers,  or  members  of  the  civil 
government  ?  And  if  not,  why  should  the  artificial  being  created 
by  law,  and  composed  of  the  same  persons  for  the  same  pur- 
poses, thereby  become  a  part  of  the  civil  government,  and  a 
public  corporation?  A  private  charity  can  not,  by  a  mere  act 
of  incorporation,  be  made  a  public  one.  In  the  language  of 
Lord  Hardwicke,  ''  the  charter  of  the  crown  can  not  make  a 
charity  more  or  less  public,  but  only  more  permanent  than  it 
would  otherwise  be:"  2  Atk  88;'  and  that  is  the  settled  law 
upon  the  subject. 

Again,  "a  charity  may  be  public,  though  administered  by  a 

L  Attomijf-genenU  t.  iVoroe. 
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private  corporation;  and  to  bold  a  corporation  to  be  public,  be- 
cause the  charity  was  public,  would  be  to  confound  the  popular 
with  the  strictly  legal  sense  of  terms,  and  to  jar  with  the  whole 
current  of  decisions  from  the  time  of  Lord  Coke:  2  Kent  Com. 
273. 

Public  corporations  are  to  be  governed  according  to  the  laws 
of  the  land,  and  the  government  has  the  sole  right,  as  trustee 
of  the  public  interest,  to  inspect,  regulate,  control,  and  direct 
the  corporation,  its  funds  and  franchises.  That  is  of  the  es- 
sence of  a  public  corporation.  But  it  has  no  such  right  in  re- 
lation to  eleemosynary  corporations,  or  the  management  of 
their  affairs.  That  belongs  to  the  visitors  alone,  under  the  visi- 
tatorial power  incident  to  such  corporations:  Ang.  &  Ames 
on  Corp.  410;  2  Kyd.  on  Corp.  174;  2  Kent  Com.  299,  300; 
Philips  v.  Bury,  1  Lord  Raymond,  6;  S.  C,  2  T.  R.  346,  etc.  And 
where  trustees  or  governors  are  incorporated  to  manage  tbe 
charity,  the  visitatorial  power  is  deemed  to  belong  to  them 
in  their  corporate  character:  4  Wheat.  675;*  Story,  J.,  in  Phil- 
ipsi  V.  Bury,  1  Lord  Raymond,  6:  S.  C,  2  T.  R.  346;  Ang.  &  Ames^ 
412;  2  Kent  Com.  301. 

The  regents  of  this  university  are  made  the  visitors  by  the 
terms  of  the  act  of  1812,  the  eleventh  section  of  which  author- 
izes them  to  ''  vacate  the  seat  of  the  provost  or  any  of  the  pro- 
fessors," and  requires  them  to  meet  in  annual  and  other  stated 
meetings,  "  in  order  to  examine  into  all  matters  touching  the 
discipline  of  the  institution,  and  the  good  and  wholesome  exe- 
cution of  their  laws."  And  all  the  authorities  agree  that  col- 
leges and  academies  established  for  the  promotion  of  learning 
and  piety,  and  endowed  with  property  by  public  and  private 
donations,  are,  in  a  legal  sense,  equally  with  hospitals  for  the 
relief  of  the  poor,  sick,  etc.,  considered  and  treated  as  private 
eleemosynary  corporations. 

It  is  the  acknowledged  law  in  England,  received  and  acted 
upon  in  the  courts  of  this  country,  and  asserted  by  the  elemen* 
tarj'  writers:  Philips  v.  Bury,  1  Ld.  Raym.  6;  and  2  T.  B.  346. 
Lord  Hale's  opinion  confirmed  by  the  house  of  lords:  Dart- 
mouth  College  v.  Woodward,  4  Wheat.  518;  Alien  v.  McKeen^ 
1  Sumn.  276;  Society  etc.  v.  New  Haven,  8  Wheat.  464,  etc.;  1 
Kjd  on  Corp.  25;  Ang.  &  Ames  on  Corp.;  2  Kent  Com.,  tit. 
Corporations.  This  then  is  a  private  eleemosynary  corpora- 
tion,  differing  from  a  college  only  in  degree. 

The  extent  of  the  property  or  funds  it  may  have  acquired  by 
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donation  or  otherwise  is  not  material;  the  capacity  expressly 
given  to  acquire  and  hold  property  in  perpetuity,  for  the  uses 
and  purposes  of  its  institution,  is  the  same  thing,  so  far  as  con- 
cerns its  character  as  a  corporation,  as  the  actual  acquisition  of 
it  would  be.  It  appears  from  the  statement  of  the  evidence, 
that  it  has  been  endowed  to  a  small  amount  by  private  dona- 
tions, and  no  donations  that  it  can  derive  from  the  bounty  of 
the  state  would  change  its  character,  and  convert  it  into  a  pub- 
lic corporation. 

That  a  charter  or  act  of  incorporation,  when  accepted,  is  a 
contract,  is  a  proposition  too  self-evident  and  universally 
assented  to,  to  be  drawn  in  question,  or  to  require  the  aid  of 
argument  or  authority  to  support  it.  There  is  no  dictum  op- 
posed to  it  to  be  found  in  the  books;  and  it  would  be  strange 
if  there  was,  assuming  (what  is  nowhere  denied,  and  can  not 
be)  that  the  government  can  compel  none  to  become  an  incor- 
porated body  without  their  consent;  and  that  acceptance  of  an 
act  or  charter  of  incorporation,  is  necessary  to  the  creation 
of  a  corporate  body.  The  grant  being  of  the  powers  and 
franchises  conferred,  and  the  stipulation  on  the  part  of  the 
goyernment,  that  they  shall  be  held  and  enjoyed  on  the  im- 
plied condition,  that  they  are  to  be  exercised  in  the  promotion 
of  the  objects  of  the  charter;  and  the  acceptance  being  an  im- 
plied undertaking  on  the  part  of  the  grantees,  that  they  will, 
in  consideration  of  the  charter  and  the  franchises  granted,  per- 
form the  condition;  which,  as  it  can  not  be  forced  upon  them 
against  their  will,  is  necessarily  a  subject  of  contract,  requiring 
the  concurring  assent  of  the  parties  respectively  concerned, 
and  ripens  into  a  contract  for  the  fulfillment  of  the  terms  of  the 
charter,  when  that  concurrence  is  manifested  by  acceptance. 
In  The  King  v.  Faamore,  3  T.  R.  97,'  Buller,  J.,  said:  "I  do 
not  know  how  to  reason  on  this  point  better  than  in  the  man- 
ner urged  by  one  of  the  relator's  counsel,  who  considered  the 
grant  of  incorporation  to  be  a  compact  between  the  crown 
and  a  certain  number  of  the  subjects,  the  latter  of  whom  un- 
dertake, in  consideration  of  the  privileges  which  are  bestowed, 
to  exert  themselves  for  the  good  government  of  the  place." 

The  act  of  1812,  then,  incorporating  the  regents  of  the  uni- 
Tersity  of  Maxyland,  being  by  acceptance  a  contract  between 
the  state  and  tiie  corporation,  the  organization  and  continuing 
existence  of  which  have  been  recognized  by  various  subsequent 
acts  of  the  legislature,  is  it  a  contract  protected  by  that  clause 

1.  8  T.  B.  199. 
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of  the  coDstitution  of  the  United  States,  which  deelai'es  that 
"  no  state  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts ?  "  This  question  would  seem  to  have  been  fully  settled 
by  the  decisions  in  the  oases  already  cited,  of  DartniouLh  College 
T.  Woodward,  JUen  v.  McKean^  and  the  Society  ele.  v.  New  Haven. 
The  contract  on  the  part  of  the  state  is,  that  the  regents  shall  have 
the  capacity  and  right  to  acquire  and  hold  real  and  personal  prop- 
erty in  perpetuity  in  their  corporate  character,  to  sue  and  be 
sued,  a  power  essential  to  the  protection  and  enjoyment  of  the 
property  they  may  acquire;  to  pass  ordinances  and  make  funda- 
mental regulations  for  the  discipline  and  government  of  the 
university;  as  governors  and  visitors  to  examine  into  all  matters 
touching  the  discipline  of  the  institution  and  the  due  execution 
of  their  laws,  and  to  amove  the  provost  or  any  of  the  pro- 
fessors on  impeachment. 

It  can  not  be  denied,  that  the  franchises  granted  by  the  act 
of  incorporation  are  vested  rights,  and  can  they  be  taken  from 
the  regents  by  any  act  of  the  legislature  without  impairing  the 
obligation  of  the  contract,  that  they  shall  be  possessed  and  en- 
joyed by  them  and  their  successors  in  their  corporate  character? 
It  is  very  clear  they  can  not,  and  that  no  act  of  the  legislature 
of  the  state  can  effect  that  object  without  the  assent  of  the  cor- 
poration, if  the  prohibitory  clause  of  the  tenth  section  of  the 
first  article  of  the  constitution  of  the  United  States  is  applicable 
to  such  a  contract  as  this;  and  no  reason  is  perceived  why  it 
should  not  be  held  to  apply  as  well  to  such  contract  as  to  any 
others,  considering  and  treating  this  as  a  private  corporation. 
Neither  the  character  or  nature  of  the  contracts  intended  to  Im 
protected,  nor  of  the  contracting  parties,  is  defined.  The  gen- 
erality of  the  prohibition  "  no  law  impairing  the  obligation  of 
contracts,"  without  any  description  of  contract  or  parties,  or 
any  words  of  restiiction,  would  seem  suflQciently  to  show  the 
intention  of  an  equally  general  and  unrestricted  application, 
and  embraces  in  its  letter  such  contracts  as  this.  It  is  not 
meant  to  be  denied  that  there  may  be  contracts  not  within  the 
spirit  of,  and  therefore  not  embraced  by  this  prohibitory  clause. 
But  this  being  a  contract  clearly  within  the  words  of  the  pro- 
hibition, it  is  for  those  who  would  exclude  it  from  the  operation 
and  protection  of  the  constitution,  to  show  that  a  strict  ad- 
herence to  the  letter  would  be  so  inconsistent  with,  or  repug- 
nant to  the  spirit  of  that  instrument,  as  to  authorise  the  mak« 
ing  it  an  exception. 

There  is  no  known  rule  of  construction  that  would  justify  or 
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permit  an  exclnBion  from  the  operation  of  the  conBtitution  of 
Any  eontract  plainly  eompxefaended  by  its  words,  in  the  absence 
of  anything  to  ehow  thatit  isnot  mdiin  its  spirit.  What  is 
there  to  be  ioond  in  the  cDnstitniion  distinguishing  contracts  of 
this  description  from  any  other  contracts,  or  tendings  in  the 
slightest  degree,  to  show  -that  they  were  not  intended  to  be 
protected.  There  is  nothing  in  their  character  to  invite  sach  a 
distinction,  but  much  to  iuToke  the  aid  of  the  framers  of  the 
eonstitiition;  and  surely  ihey  are  quite  as  worthy  of  protection 
as  thousands  of  other  contracts,  confessedly  shielded  by  the 
same  .provifiion  of  the  constitntiDn. 

It  baa  been  euggested,  tiiat.no  eonsideriKtion  passed  for  this 
giant  to  give  it  the  binding  -force  of  a  contract,  and  that  merely 
▼fduntary  contracts  are  not  within  the  prohibitory  clause  of  the 
oonstitntion.  It  is  true,  that  the  constitution  did  not  mean, 
nor  does  it  proleas  to  mvate  any  new  obligations,  or  to  impart 
efficacy  to  contmofts  void  in  themselves.  Bat  it  did  intend  to 
preserve  the  obligatory  focnB  of  valid  contracts;  and  the  princi- 
ple advanced  is  not  applicable  to  this  case,  which  does  not  rest 
in  a  mere  voluntary  engagement  to  grant,  but  was  an  actual 
grant,  in  consideration  of  the  benefits  expressed  in  the  preamble 
to  be  derived  to  the  community,  of  corporate  franchises,  which 
are  incorporeal  hereditaments,  considered  in  law  as  property, 
and  properly  the  subjects  of  grant,  involving  a  contract  that  the 
state  should  not  resume,  and  thf^  the  regents  should  hold  and 
enjoy  the  grant,  mid  all  the  r^hts  derived  under  it;  and  it  will 
scarcely  be  said,  that  such  a  consideration,  the  dissemination  of 
learning  and  useful  knowledge,  in  which  the  country  has  so 
deep  an  interest,  is  not  a  sufficient  consideration,  and  that  the 
payment  of  a  pecuniary  consideration  is  necessary  to  the  valid- 
ity of  a  grant  by  the  state.  Would  it,  or  could  it  be  said,  that 
a  voluntary  donation  from  the  state,  by  a  grant  of  land  to  this 
institution,  authorized  to  receive  such  donation,  would  be  void, 
and  that  the  land  so  given  could  be  taken  away  again  by  the 
state  at  pleasure,  and  given  to  another?  If  not,  neither  can  the 
franchises,  the  incorporeal  hereditaments  conferred  by  this  act 
of  incorporation,  be  taken  away. 

The  principle  is  the  same,  equally  applicable  to  both,  and 
one  is  just  as  irrevocable  and  inviolable,  as  the  other — property, 
though  of  different  descriptions,  being  the  subject  of  each — 
among  the  rights  granted,  is  that  of  acquiring  and  holding 
proper^  in  perpetuity;  and  the  state  is  pledged  not  only  to  the 
coxpoxtttion,  but  to  all  donors  to  the  institution  on  the  faith  of 
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this  contract;  and  to  revoke  it,  would  be  to  violate  the  plighted 
faith  of  the  state,  that  it  shall  remain  inviolate.  If  the  state 
has  a  right  to  revoke  at  will,  this  grants  it  has  the  same  right  in 
relation  to  railroad,  canal,  and  other  corporations,  which  will 
not  be  pretended. 

This  brief  view  of  the  character  and  legal  effect  of  the  act 
incorporating  the  regents  of  the  university,  results  in  the  opin- 
ion that  it  is  a  contract  protected  by  the  constitution  of  the 
United  States,  the  obligation  of  which  can  not  be  impaired  by 
any  act  of  the  legislature  of  the  state,  without  the  assent  of  the 
corporation;  and  leads  to  the  conclusion,  consequent  upon  that 
opinion,  that  the  act  of  1825,  c.  190,  is  repugnant  to  that  in- 
strument, and  therefore  void.  It  recognizes  the  organization 
and  existence  at  that  time  of  the  corporation  created  by  that 
act,  and  states  in  the  preamble  that  the  good  government  and 
discipline  of  the  university  require  important  alterations  in  the 
act  of  incorporation.  It  professes  to  discontinue  and  abolish 
the  board  of  regents,  and  the  members  of  its  several  faculties, 
declaring  that  the  faculties  shall  consist  of  professors  alone;  to 
appoint  a  number  of  persons  by  name,  to  be  known  by  '^  the 
corporate  title  of  trustees  of  the  university"  of  Maryland;  to 
invest  them  with  all  the  powers  and  privileges  before  belonging 
to  the  corporation  of  the  regents,  with  power  to  elect  a  vice- 
president,  and  to  appoint  and  dismiss  the  provost  professors, 
and  lecturers,  at  pleasure;  to  establish  new  professorships  and 
to  abolish  old  ones;  and  to  make  by-laws  for  the  regulation  and 
discipline  of  the  institution;  declares  that  the  governor  of  the 
state,  for  the  time  being,  shall  be  ex  officio  president  of  the  board 
of  trustees;  that  all  the  pecuniary  concerns  of  the  university 
shall  be  under  the  control  and  direction  of  the  trustees,  who 
shall  have  power  to  appoint  a  treasurer,  and  direct  and  control 
all  expenditures  of  money;  that  all  money  thereafter  raised  or 
appropriated  for  the  benefit  of  the  university,  shall  be  paid  to 
the  trustees,  or  to  an  officer  appointed  by  them  to  receive  it; 
that  all  the  rights  of  property  then  possessed  by  the  regents, 
shall  vest  in  the  trustees;  that  vacancies  occurring  in  the  board 
of  trustees  shall  be  filled  up  by  the  executive  of  the  state,  and 
that,  that  act  should  go  into  effect  and  operation  on  the  first 
day  of  June,  1826;  and  it  professes  to  repeal  all  such  parts  of 
the  act  creating  the  corporation  of  the  regents  of  the  university, 
as  are  inconsistent  therewith. 

If  it  is  possible,  to  pass  an  act  impairing  the  obligation  of  a 
contract,  this  is  that  act;  if  the  act  creating  the  corporation  of 


Jnne,  1838.]  Beqents  v.  Williams.  95 

■ 

the  regents  of  the  nDiyersity  is,  in  legal  understanding,  a  con- 
tract. It  attempts  to  do  more  than  impair  the  obligation  of 
the  contract.  Except  for  the  protecting  shield  held  over  it  by 
the  constitution  of  the  United  States,  it  would  have  the  effect 
to  annul  it  altogether,  if  there  be  not  some  inherent  principle 
in  the  goyemment  of  the  state  to  forbid  it.  It  not  only  aims 
to  strip  the  existing  corporation  of  the  regents  of  all  the  privi* 
leges  and  powers  conferred  upon  it  by  the  act  of  its  creation, 
but  io  destroy  the  old  corporation,  and  to  create  a  new  one  in 
its  place;  and  to  give  to  the  corporation  of  its  own  creation  all 
the  same  powers  and  privileges,  with  additional  and  important 
powers — such  as  the  election  of  a  yice-president,  the  appoint- 
ment and  dismission  of  professors,  lecturers,  etc.,  at  pleasure, 
and  the  establishment  of  new  professorships,  and  the  abolition 
of  old  ones;  to  cause  all  money  raised  or  appropriated  for  the 
benefit  of  the  university  to  be  paid  to  the  corporation  of  ''  the 
trustees,"  and  to  vest  in  that  corporation  all  the  rights  of  prop- 
erty belonging  to  the  corporation  of  the  regents;  thus  not  only 
to  deprive  the  regents  of  the  capacity  to  acquire  and  hold  prop- 
erty in  perpetuity  in  their  corporate  character,  but  to  take  from 
them  the  property  they  have  already  acquired  and  give  it  to  the 
corporation  of  trustees,  and  to  connect  that  corporation  with 
the  political  power  of  the  state,  by  declaring  that  the  governor 
for  Uie  time  being  shall,  ex  officio,  be  the  president  of  the  board 
of  trustees,  and  that  the  executive  of  the  state  shall  fill  up  all 
yacancies  occurring  in  the  board  of  trustees. 

"  It  is  a  franchise  for  a  number  of  persons  to  be  incorporated 
and  subsist  as  a  body  politic,  with  a  power  to  maintain  per- 
petual succession,  and  do  other  corporate  acts:"  2  Bl.  Com.  37. 
And  by  the  act  of  1812,  it  is  expressly  stipulated  by  the  state,  that 
this  franchise,  the  corporation  of  the  regents  of  the  university, 
shall  continue  forever.  And  yet  the  act  of  1825  professes,  in 
words,  to  abolish  the  board  (or  corporation)  of  regents,  and  de- 
clares that  the  several  faculties  shall  thereafter  consist  of  the  pro- 
fessors alone.  It  then  proceeds  to  appoint  and  incorporate  a 
number  of  other  persons  by  name,  to  be  known  and  distinguished 
by  the  corporate  title  of  '*  the  trustees  of  the  university  of  Mary- 
land," and  as  if  that  was  not  enough,  concludes  with  a  repeal- 
ing clause  of  every  part  of  the  act  of  1812,  inconsistent  with  its 
provisions;  that  is,  to  suffer  so  much  of  the  act  of  1812  as  de- 
clares that  there  shall  be  an  university  established,  to  remain  in 
force,  but  to  annul  entirely  the  existing  corporation,  aud  to 
create  another,  constituted  of  different  persons,  to  possess  and 
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exercise  all  the  franohisefl  (and  more) .granted  to,  uatl  tbe 'prop- 
erty actually  iiequired  by  the  former;  keeping  in  mind,  tlmiiin 
one  case  the  corposate  body,  the  artificial  being  eompoeed  of 
natural  persons,  the  regeniia,  is  the  eorporation  atiamptedto 
be  destroyed;  and  that  in  the  other,  the  corporate  body,  tliB 
.artificial  being  composed  of  other  natuml  persona,  the  imslMes, 
is  the  coiporation  attempted  to  be  oreabed  and  substitated  in 
its  place,  and  not  the  uniyeraity. 

But  the  objection  to  the  validity  of  the  .act  of  1B25  does  not 
rest  alone  for  support  upon  .the  confitraotion4>f  ihe  eonatitution 
of  the  United  States.  Independent  jof  liiat  insirument,  *nd  of 
any  ezprese  restriction  in  the  constitution  of  the-etato,  iheve^is 
a  fundamental  principle  of  jrigbt  and  justice,  inherent  in  the 
nature  and  spirit  of  the  oaocial  compact  (in  this  county  at  leaet), 
the  character  and  genius  of  our  goyerument,  the  oausee  irom 
which  they  sprang,  and  the  puxrposes  for  whioh  .they  weow  es- 
tablished, that  jiaes  above  and  jrestrains  and^ets  bounds  to  the 
power  of . legislation,  which  the  legislature  can  not  pees  without 
exceeding  its  rightful  .autho(ri^.  It  is  that  principle  which  pro- 
tects the  life,  liberty,  and  property  of  the  citizen  from  violation, 
in  the  uqjust  exercise  of  legislative  power. 

Ihe  legislature  has  no  right,  without  the  consent  of  a  eor- 
poration, to  revoke  or  alter  its  charter,  or  take  from  it  any  of 
its  franchises  or  property;  they  are  alike  beyond  the  xeach  of 
legislative  power  here,  and  the  high  pxerogative  power  of  the 
crown  of  England,  which  may  create,  but  can  not  at  pleosuxe 
dissolve  a  corporation,  or  without  its  consent  alter  or  amend  its 
charter. 

The  parliament  of  England  has  been  said  to  be  omnipotent. 
But  restrained  by  public  opinion,  it  has  not  undertaken  to  dis- 
solve any  corporation  since  the  instances  of  the  suppression 
of  the  order  of  templars  in  the  time  of  Edward  II.,  nad 
of  the  religious  houses  in  the  reigu  of  H^nry  YIII.,  and 
that  power  may  be  considered  at  this  time  as  resting  mainly  in 
theory.  When,  in  1783,  a  bill  was  introduced  for  the  purpose 
of  remodeling  the  charter  of  the  East  India  company,  it  was 
successfully  opposed  by  Mr.  Pitt  and  Lord  Thorlow,  as  subver- 
sive  of  the  law  and  constitution  of  the  country;  and  in  the  strong 
language  of  Lord  Thurlow,  ''  an  atrocious  violation  of  private 
property,  which  cut  every  Englishman  to  the  bone."  And  it 
might  be  said,  that  the  poasession  and  exercise  oi  such  a  power 
by  the  legislature  of  this  state,  would  cut  every  free  citizen  of 
Maryland  to  the  bone;  not  that  a  corporation  w  clothed  with 
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any  peculiar  sanctity,  or  that  its  property  and  rights  are  to  ba 
deemed  more  sacred  and  inviolable  than  the  property  and  rights 
of  any  private  individaal.  But,  because  the  property  and  Iran* 
chiaes  of  a  corporation  are  private  property,  regarded  as  saoh 
by  the  law,  and  under  the  safeguard  of  the  same  principle  that 
protects  and  preserves  from  legislative  violation  the  property 
and  rights  of  individuals  in  their  natural  character.  The  law 
knows  no  distinction;  if  one  can  be  invaded,  so  can  the  other. 
Vested,  corporate,  and  individual  rights,  resting  for  protection 
on  the  same  principle,  the  power  to  violate  the  former  would 
necessarily  involve  the  power  to  prostrate  the  latter;  which 
would  be  at  war  with  the  purposes  for  which  the  social  compact 
was  entered  into;  and  the  nature  and  ends  of  legislative  power, 
would  furnish  no  limit  to  the  exercise  of  it,  as  it  was  intender 
they  should  do. 

To  say  that  the  legislature  possesses  the  power  to  pass  capri- 
ciously or  at  pleasure  a  valid  act,  taking  from  one  his  property 
and  giving  it  to  another,  would  be  in  this  age,  and  in  this  state, 
%  startling  proposition,  to  which  the  assent  of  none  could  be 
yielded;  and  yet  there  is  nothing  to  forbid  it,  if  it  is  once  con- 
ceded that  they  have  the  power  to  dissolve  one  corporation, 
and  take  from  it  its  franchises  and  property,  without  its  con- 
sent, and  transfer  them  to  another.  But  the  bill  of  rights, 
which,  together  with  the  form  of  government,  composes  the 
constitution  of  this  state,  is  not  silent  upon  the  subject.  The 
sixth  article  declares,  "  that  the  legislative,  executive,  and 
judicial  powers  of  government,  ought  to  be  forever  separate 
and  distinct  from  each  other." 

The  legislature,  executive,  and  judiciary,  are  all  creatures  of 
the  constitution,  each  confined  in  its  action  to  the  circum- 
scribed sphere  assigned  it,  and  can  not  rightfully  exercise  any 
power  which  is  repugnant  to  that  instrument,  or  not  within 
their  respective  sphere  of  action. 

The  province  of  the  legislative  department  of  the  government 
is  to  make  laws,  confining  itself  within  the  limits  prescribed  by 
the  constitution.  It  can  not  usurp  the  powers  confided  to 
either  of  the  other  departments,  without  violating  the  declara- 
tion in  the  bill  of  rights,  that  they  shall  be  forever  separate 
and  distinct  from  each  other,  which  would  be  a  subversion  o' 
the  principles  that  lie  at  the  foundation  of  the  government 
For  if  the  legislature  could,  without  control,  exercise  judicia. 
as  well  as  legislative  powers,  the  tenure  of  everything  dear  and 
valuable  to  the  citizen,  would  be,  the  unrestricted  will  of  that 
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body;  to  guard  against  which,  the  provision  was  introduced 
for  a  division  of  the  powers  of  the  government. 

It  is  not  to  be  presumed  that  the  legislature  can  ever  have  a 
wish,  or  would  intentionally  abuse  or  exceed  its  just  powers. 
But  it  may  (as  it  sometimes  has  done)  incautiously  and  unad- 
visedly step  beyond  the  sti-ict  limits  of  its  authority;  and  it  ia 
the  province  and  duty  of  a  court,  when  called  on  judicially  to 
decide  upon  the  validity  of  the  act,  to  pronounce  it  void  if  sat* 
isfied  that  it  is  not  warranted  by  the  constitution;  that  being 
the  paramount  law  to  which  all  acts  of  the  legislature,  not  au- 
thorized by  it,  must  yield. 

This  power  and  duty  of  the  judicial  department  were  asserted 
by  the  late  general  court  in  Whitlington  v.  PoUc^  1  Har.  &  J. 
236,  and  have  been  since  by  this  court,  in  several  cases,  among 
which  are  Crane  v.  Meginnia,  1  Gill  &  J.  463  [19  Am.  Dec.  237], 
in  which  an  act  of  assembly  passed  in  1823  divorcing  C.  Megin- 
nis  and  Mary,  his  wife,  and  directing  G.  Meginnis  to  pay  an- 
nually thereafter  three  hundred  dollars  to  a  trustee  who  ia 
named,  for  the  use  of  Mary  Meginnis,  was  adjudged  to  be  uncon- 
stitutional and  void,  so  far  as  it  directed  the  annual  payment  by 
G.  Meginnis  of  three  hundred  dollars  to  a  trustee  for  the  use 
of  Mary,  on  the  ground  that  it  was  an  exercise  by  the  legisla- 
ture of  judicial  power.  The  provision  for  the  payment  of  the 
annuity  being  considered  as  a  legislative  decree  of  alimony, 
which  is  recoverable  in  this  state  only  on  proceedings  in  chan- 
cery. And  in  Berrei  v.  Oliver,  7  Gill  &  J.  191,  an  act  of  the 
legislature  declaring  certain  deeds  and  decrees  to  be  void,  and 
divesting  certain  persons  named  of  real  and  personal  property 
held  under  them,  and  vesting  it  in  W.  E.  Berret,  was  pro- 
nounced to  be  a  violation  of  the  provision  in  the  bill  of  rights, 
"  that  the  legislative,  executive,  and  judicial  powers  of  govern- 
ment, ought  to  be  forever  separate  and  distinct  from  each 
other,"  and  of  the  constitution  of  the  United  States,  that  "  no 
state  shall  pass  any  law  impairing  the  obligation  of  contracts," 
and  utterly  null  and  void. 

The  act  of  1825  is  obnoxious  to  the  same  objection.  It  pro- 
fesses to  discontinue  and  abolish  the  corporation  of  the  regents 
of  the  university;  to  appoint  a  board  of  trustees  composed  of 
different  persons,  under  the  corporate  name  of  the  trustees  of 
the  university  of  Maryland,  ''  and  to  transfer  to  the  new  cor- 
poration thus  attempted  to  be  created,  all  the  franchises  and 
property  of  the  corporation  intended  to  be  abolished;  which, 
if  effectual,  would  amount  to  a  legislative  ouster;  a  legislatiTe 
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judgment  of  dissolutiou;  au  exercise  of  judicial  power  not  war- 
ranted by  tbe  constitution.  A  sentence  of  ouster  or  of  dissolu- 
tion, being  strictly  a  judicial  act,  for  some  imputed  delinquency 
ascertained  on  proceediugs  at  law  instituted  for  that  purpose, 
which,  though  assuming  the  garb  of  a  law,  the  legislature  not 
being  invested  with  a  judicial  power,  is  not  competent  to  pass 
without  the  consent  of  the  corporation. 

The  division  of  the  powers  of  the  government  proclaimed  by 
the  sixth  article  of  the  bill  of  rights,  and  the  twenty-first  article 
of  the  same  instrument,  declaring,  *'  tliat  no  free  man  ought  to 
be  taken  or  imprisoned,  or  disseised  of  his  freehold,  liberties, 
or  privileges,  or  outlawed,  or  exiled,  or  ia  any  manner  de- 
stroyed, or  deprived  of  his  life,  liberty,  or  property,  but  by  the 
judgment  of  his  peers  or  by  the  law  of  the  land,"  were  intended 
as  restraints  upon  the  legislative  power,  by  means  of  the  courts 
of  justice  in  which  the  laws  were  to  be  administered,  and  where 
all  would  be  entitled  to  be  heard,  and  have  an  opportunity 
afforded  them  of  asserting  and  defending  their  rights  against 
any  attempted  invasion.  By  '*  the  law  of  the  land  "  is  meant, 
by  the  due  course  and  process  of  the  law:  Co.  Ins.  in  the 
commentary  upon  the  same  words  in  Magna  Oharta,  The  gen- 
eral law,  prescribed  and  existing  as  a  rule  of  civil  conduct,  re- 
lating to  the  community  in  general,  judicially  to  be  admin- 
istered by  courts  of  justice.  An  act  which  only  affects  and 
exhausts  itself  upon  a  particular  person,  or  his  rights  and 
privileges,  and  has  no  relation  to  the  community  in  general, 
"  is  rattier  a  sentence  than  a  law:"  1  Bl.  Com.  44.  A  sentence 
that  condemns  without  a  hearing,  and  the  very  passing  of  which 
implies  the  absence  of  any  general  law  or  rule  of  civil  con- 
duct, by  which  the  same  purpose  could  be  judicially  effected  in 
a  court  of  law. 

If  the  transferring  one  person's  property  to  another,  by  a 
special  and  particular  act  of  the  legislature,  is  a  depriving  him 
of  his  property,  by  or  according  to  the  law  of  the  land,  then 
any  legislative  judgment  or  decree,  in  any  possible  form,  would 
be  according  to  the  law  of  the  land,  although  there  existed  at 
the  time  no  law  of  the  land  upon  the  subject,  and  that  too  by  a 
tribunal  possessing  no  judicial  power,  and  to  which  all  such 
power  is  denied  by  the  constitution.  Such  a  construction 
would  tend  to  the  union  of  all  the  powers  of  the  government  in 
the  legislature,  and  to  impart  the  attribute  of  omnipotency  to 
that  department,  contrary  to  the  genius  and  spirit  of  all  our 
inatitations;  and  the  office  of  courts  would  be  not  to  declare  the 


100  Begbntb  v.  WiLLiAiCB.  |lCarylaiid, 

law  or  to  administer  the  justice  of  the  countiy,  but  to  exeouta 
legislative  jadgments  and  decrees,  not  authorized  by  the  eon- 
stitution.  The  act  of  1825,  therefore,  though  bearing  the  form 
of  a  law,  being  in  effect  a  legislative  judgment  of  dissolution  of 
the  corporation  of  the  regents  of  the  university,  is,  in  this  view 
of  the  subject,  unconstitutional  and  void. 

It  is  not  intended  by  these  remarks,  to  call  in  question  the 
various  general  laws  for  quieting  possessions,  etc.,  which  the 
legislature  has  been  in  the  habit  of  passing,  both  before  and 
since  the  adoption  of  the  present  constitution  of  this  state,  nor 
to  impeach  the  decisions  upon  these  laws,  which  have  been 
considered  as  resting  upon  different  principles;  though  it  may 
be  that  the  legislature  has  sometimes  been  unad?isedly  drawn 
into  the  passing  of  such  a  law,  to  effect  a  particular  purpose, 
not  known  to  and  concealed  from  that  body  at  the  time;  which, 
if  any  such  case  exists,  points  to  the  necessity  for  great  caution 
in  the  passing  of  such  a  law,  and  furnishes  an  additional  reason 
for  objection  to  the  exercise  by  the  legislature  of  judicial  power. 

In  Norria  v.  ITie  Abingdon  Academy,  7  Oill  &  J.  7,  an  act 
of  the  legislature  vesting  the  government  of  the  academy  in  a 
new  board  of  trustees,  was  decided  by  this  court  to  be  a  viola- 
tion of  the  rights  of  the  old  corporation,  forbidden  by  the  con- 
stitution of  the  United  States,  and  therefore  void.  The  decision 
of  that  case  was  founded  upon  the  prohibitory  clause  alone  of 
the  constitution  of  the  United  States,  which  applies  equally 
and  with  the  same  force  to  this,  if  there  be  nothing  in  the  facta 
and  circumstances  of  the  case  to  exempt  it  from  the  operation 
of  that  instrument. 

But  it  has  been  strongly  urged,  that  if  the  act  of  1825  was 
not  passed  with  the  previous  consent  of  the  corporation  of  the 
regents,  there  was  enough  to  authorize  the  inference  by  the 
jury  of  a  subsequent  assent  and  acceptance.  It  is  perfectly 
clear  that  there  was  no  previous  consent,  nor  any  evidence 
whatsoever  offered,  tending  in  any  manner  to  prove  such  consent. 
On  the  contrary,  the  only  evidence  relating  to  that  point  was 
that  produced  on  the  part  of  the  plaintiff,  with  nothing  offered 
on  the  part  of  the  defendant  to  rebut  it,  or  in  any  way  to  weaken 
its  force.  First,  the  report  of  a  joint  committee  of  the  two 
houses  upon  which  the  act  was  passed.  In  that  report  it  is 
stated  by  the  committee,  to  be  their  opinion,  that  the  charter 
of  the  regents  *'  is  radically  defective,  and  requires  fundamental 
alterations;"  that  the  difficulty  of  getting  a  quorum  of  the  re* 
gents  to  meet,  and  the  want  of  time,  prevented  them  from  as- 
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eertaining  the  opinion  or  wishes  of  the  regents  as  a  body,  with 
respect  to  alterations  of  the  charter;  "  that  there  is  nothing  in 
the  nature  of  the  act  of  incorporation  which  deprives  the  gen- 
eral assembly  of  the  constitutional  power  of  making  the  change 
proposed  by  them,  without  the  formal  assent  of  the  persons  in- 
corporated, and  that  assent  is  only  necessary  when  a  charter 
of  incorporation  is  in  the  nature  of  a  contract,  as  a  bank  char- 
ter»  for  instance,  where  a  bonus  has  been  stipulated  in  favor  of 
the  state,  and  where  a  consideration  which  would  give  binding 
force  to  a  contract  has  been  paid."  That  report  was  adopted, 
and  the  changes  proposed  by  the  committee,  embodied  in  the 
act  founded  upon  it. 

The  proceedings  then  of  the  legislature,  manifestly  show 
that  no  previous  consent  had  been  given;  but  on  the  contrary , 
that  the  committee  charged  with  that  subject,  had  been  unable 
to  ascertain  the  opinion  or  wishes  of  the  regents  as  a  body  in 
relation  to  an  alteration  of  the  charter,  and  that  the  legislature 
had  been  drawn  into  an  error,  and  passed  the  act  under  the 
impression  made  by  the  ill-founded  suggestion  of  the  commit- 
tee, that  in  the  absence  of  a  pecuniary  consideration  being 
paid  for  it,  the  charter  had  not  the  binding  force  of  a  contract, 
and  therefore,  that  the  consent  of  the  corporation  was  unneces- 
aaiy.  And  secondly,  that  on  the  seventeenth  of  March,  1826, 
soon  after  the  act  was  passed  (which  was  on  the  sixth  of  March, 
1826,  at  the  December  session,  1825),  at  a  regular  corporate 
meeting  of  the  board  of  regents,  a  resolution  was  adopted  with 
but  one  dissenting  vote,  that  a  committee  of  five,  who  were 
appointed  for  that  purpose,  should  take  the  opinion  of  counsel 
upon  the  constitutionality  of  the  act,  with  another  resolution 
unanimously  adopted,  directing  the  committee,  if  the  opinion 
BO  obtained  should  be  that  it  was  unconstitutional,  to  prepare 
an  address  to  the  governor  of  the  state,  and  to  the  trustees  ap- 
pointed for  the  government  of  the  university,  informing  them 
of  such  opinion,  and  requesting  them  to  defer  acting  until  the 
act  that  had  been  passed,  could  be  reconsidered  by  the  legisla- 
ture, and  in  the  event  of  the  trustees  determining  to  proceed, 
to  adopt  such  legal  measures  as  might  be  deemed  necessary  to 
resist  the  operation  of  the  act.  And  that  the  committee  hav- 
ing obtained  from  counsel  an  opinion  that  the  act  was  uncon- 
stitutional, on  the  twenty-second  of  May,  1826,  and  before  the 
corporation  of  trustees  went  into  operation,  addressed  a  letter 
to  the  governor,  and  to  each  of  the  trustees,  advising  them  of 
the  opinion,  and  requesting  them  to  suspend  measures  for  car* 
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tying  the  act  into  operation  antil  an  application  could  be  made 
to  the  legislature  at  their  next  meeting  for  a  repeal  of  it;  in- 
forming them,  that  they  were  prepared  on  the  part  of  the 
regents  to  make  such  arrangements  with  them  as  would  pro- 
duce the  speediest  judicial  decision  of  the  question,  if  they 
should  deem  it  inexpedient  to  accede  to  the  proposed  delay,  and 
requesting  a  reply  to  that  communication,  which  does  not  ap- 
pear to  have  been  made.  So  that,  there  was  not  only  no 
evidence  whatsoever,  of  a  previous  corporate  assent  to  the  act 
of  1825,  but  an  unequivocal  subsequent  dissent,  expressed  by 
solemn  corporate  acts  before  it  was  carried  into  operation,  or 
the  arrival  of  the  time  (the  first  of  June,  1826),  when  by  its 
own  provisions  it  was  to  take  effect.  Which  subsequent  dis- 
sent, and  proceedings  of  the  corporation  of  regents,  independ- 
ent of  the  report  of  the  committee  of  the  legislature,  precludes 
the  idea  of  any  previous  assent,  and  leaves  no  ground  for 
presumption  or  inference  of  a  subsequent  assent  prior  to  the 
first  of  June,  1826,  when  the  trustees,  in  defiance  of  the  cor- 
poration of  regents,  and  in  disregard  of  its  dissent,  thus 
solemnly  expressed  and  formally  communicated,  organized 
themselves  as  a  corporation,  under  the  supposed  authority  of 
the  act  of  1825.  Still  it  has  been  contended,  that  the  conduct 
and  course  of  the  corporation  of  regents,  after  the  organization 
of  the  corporation  of  trustees,  were  such,  as  to  afford  evidence 
proper  and  sufficient  to  be  left  to  the  jury,  from  which  to  infer 
the  assent  from  that  time,  of  the  former,  to  the  act  for  the  incor- 
poration of  the  latter,  and  its  acceptance  of  that  act. 

It  may  well  be  questioned,  whether,  and  indeed  it  is  difficult 
to  perceive  how,  an  unconstitutional  act  of  the  legislature,  can 
be  made  constitutional  and  valid,  by  a  subsequent  acquiescence 
in  it.  The  whole  community  "have  an  interest  in  preserving 
the  constitutional  limitations  upon  the  exercise  of  legislative 
power."  How  can  the  subsequent  approval  of,  or  assent  to  it, 
give  to  the  legislature  a  power,  which  it  did  not  possess  at  the 
time  it  was  passed :  and  if  it  can  not,  how  can  it  give  effect  to 
the  act  itself,  which  was  passed  without  authority?  But  be 
that  as  it  may,  and  to  proceed:  A.n  act  of  incorporation  may  be 
offered  for  acceptance,  and  when  accepted  by  those  to  whom  it 
is  offered,  it  becomes  a  contract.  If  the  act  of  1825  had  been 
made  to  take  effect  when,  or  if  assented  to  by  the  corporation 
of  the  regents,  it  would  uutil  that  assent  was  given,  have  been 
Ml  fwri;  and  when  given,  a  law,  if  accepted  by  the  trustees; 
and  that  woull  not  have  been  unconstitutional.     Parties  to  a 
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eontraci  have  a  right  to  rescind  it,  and  as  between  the  state 
and  the  corporation  of  the  regents,  such  a  provision  v^ould 
have  amounted  to  an  offer  on  the  part  of  the  state  to  rescind 
the  contract  of  the  act  of  1812,  and  if  assented  to  bj  the  cor- 
poration, would  have  been  an  abrogation  of  it.  But  no  such 
offer  was  made.  The  act  of  1825  was  a  peremptory  and  uncon* 
ditional  dissolution  of  the  corporation  of  the  regents;  made  bj 
its  terms,  to  take  effect  with  or  without  its  consent,  and  mani- 
featlj  passed  under  the  impression,  that  no  consent  was  neces- 
sary. 

It  is  not  intended  bj  what  has  been  said,  to  deny  that  an  act 
for  altering  a  charter,  to  the  passing  of  which,  previous  assent 
has  not  been  given,  can  be  constitutional,  unless  it  contains  an 
express  offer  for  acceptance,  or  is  made  by  its  terms  to  depend 
apon  a  subsequent  assent.  The  passing  of  it  with  nothing 
more,  amounts  to  an  offer  only  for  acceptance;  and  if  afterwards 
accepted,  either  expressly  or  by  acting  under  it,  it  then  receives 
life,  and  becomes  an  operative  law — as  in  the  cases  of  the  vari- 
ous acts  altering  or  amending  existing  bank  and  other  charters. 

And  here  it  is  proper  to  remark,  that  the  question  of  accept- 
ance does  not,  and  can  not  arise  in  this  case.  The  act  of  1825 
did  not  propose  merely  to  alter  or  amend  the  existing  charter 
of  the  regents,  or  to  give  them  another;  but  to  give  a  new 
charter  to  the  trustees  named.  There  was  nothing  therefore 
for  the  regents  to  accept,  or  to  reject.  They  could  neither 
reject  nor  accept  that  which  was  not  offered  to  them,  but  at- 
tempted to  be  given  to  others.  The  trustees  alone  had  the 
privilege  to  reject  or  accept  the  act  of  incorporation  that  was 
offered  to  them — and  the  regents  were  put  without  tbe  pale  of 
the  consideration  of  the  legislature.  The  question  then,  is  not 
whether  the  corporation  of  regents  accepted  tbe  act  of  1825, 
but  whether  there  was  any  evidence  of  its  having  assented  to  it, 
after  the  organization  of  the  corporation  of  trustees. 

It  appears  that  after  the  trustees  had  organized  as  a  corpora- 
tion, all  the  members  of  the  faculty  of  physic,  and  members 
of  each  of  the  other  faculties,  were  appointed,  and  accepted 
situations  under  them  as  professors;  and  that,  from  that  time 
the  corporation  of  the  regents  ceased  to  exert  its  corporate 
functions,  until  the  month  of  September,  1837,  and  this  is  con- 
sidered as  evidence  to  prove  the  assent  of  that  corporation  to 
the  act  of  1825. 

It  is  admitted  that  the  acceptance  of  an  act  of  incorporation 
fay  the  persons  to  whom  it  is  offered,  or  the  assent  of  an  exist- 
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ing  corporation  to  an  act  for  an  alteration  of  its  charter,  may 
be  inferred  from  facts  demonstrative  of  sach  acceptance  or 
assent,  without  the  production  of  a  written  instrument  or  vote 
of  acceptance  or  assent  on  the  books  of  the  corporation;  such 
as  in  the  first  case,  the  fact  of  actual  organization,  which  fur- 
nishes the  presumption  of  previous  acceptance,  or  may  be  con- 
fiidered  as  of  itself  an  act  of  acceptance,  and  in  the  latter,  acta 
and  transactions  by  the  corporation  or  its  authorized  officers^ 
in  pursuance  of  the  proposed  alterations  of  the  existing  charter, 
showing  the  assent  of  the  corporation  to  such  alterations.  But 
the  acts,  from  which  the  assent  of  an  existing  corporation  to  an 
alterution  of  its  charter,  may  ^nd  can  alone  be  inferred,  must 
be  corporate  acts,  acts  of  the  corporation,  or  acts  of  its  author- 
ized officers  or  agents.  It  is  a  vital  principle  of  a  corporate 
body,  *'  that  the  members  are  to  do  no  act  which  may  destroy 
its  existence,  or  injure  its  privileges:"  3  Desau.  674;'  2  Binn. 
441.'  -  **  Particular  members  may  express  their  private  consents 
to  any  act,  by  words  or  signing  their  names,  yet  this  does  not 
bind  the  corporation:"  1  Bl.  Com.  575;  Ang.  &  Ames  on  Corp. 
107.  And  "  since  individual  members  of  a  corporation  can 
not,  unless  authorized,  bind  the  body  by  express  promises, 
neither  can  any  corporate  engagements  be  implied  from  their 
unsanctioned  conduct  or  declarations,  as  corporations  can  be 
bound  only  by  joint  and  corporate  acts,  so  it  is  only  from  such 
acts,  done  either  by  the  corporation  as  a  body,  or  by  its  author- 
ized agents,  that  any  implication  can  be  made  binding  it  in 
law:"  Id.  130;  Proprietors  of  the  Caned  and  Bridge  Co,  v.  Oor^ 
don,  1  Pick.  297.' 

If  no  corporate  engagement  can  be  implied  from  the  unau- 
thorized conduct  or  declaration  of  individual  members,  if  no 
imj^lication  can  be  made  from  them,  binding  in  law  upon  the 
corporation,  in  relation  to  ordinary  transactions,  on  what  prin- 
ciple can  any  inference  be  drawn  from  them,  going  to  the  very 
existence  of  the  corporation  ?  In  this  case,  the  members  of 
the  different  faculties  who  accepted  situations  under  the  corpo- 
ration of  the  trustees,  were  not  in  doing  so,  acting  as  the  au- 
thorized agents  of  the  corporation  of  regents,  nor  for  anything 
that  appears,  under  the  sanction  of  any  corporate  act  of  assent 
to  the  act  of  1825,  but  in  disregard  of  solemn  and  express  cor- 
porate acts  of  dissent,  and  protestation  against  the  carrying  tint 
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Msi  into  operation  by  the  trustees — and  the  law  does  not  permit 
any  inference  of  assent  to  tliat  act  by  the  corporation  of 
xegents,  to  be  drawn  from  such  doings — and  more  partiouhirly, 
to  the  face  of  its  clearly-expressed  dissent.  The  most  that  can 
be  said  of  it  is,  that  the  individual  members  who  accepted 
places  under  the  trustees,  wanted  situations  which  they  were 
afraid  of  losing,  and  acted  alone  under  that  impulse.  Then, 
frhat  act,  corporate  or  otherwise,  was  done  by  the  corporation 
of  regents,  showing  or  implying,  or  legally  tending  to  show  its 
aflsent  to  the  act  for  incorporating  the  trustees,  and  for  its  own 
dissolution?  It  was  in  full  existence  and  operation  when  it 
was  passed,  as  the  record  shows.  It  protested  against  it  after 
it  was  passed,  and  requested  the  trustees  not  to  cany  it  into 
execution.  That  was  no  act  of  assent.  A  number  of  its  mem- 
bers took  situations  and  acted  under  the  trustees,  which  it 
could  not  prevent;  that  was  no  assent  by  the  corporation,  but 
by  doing  so,  and  withholding  themselves  from  the  discharge  of 
their  duties  as  members  of  the  corporation  of  regents,  though 
they  did  not  therefore  cease  to  be  members,  they  caused  that 
corporation  as  a  result  of  the  act  of  1825,  to  cease  from  that 
time  to  perform  its  functions  until  September,  1837,  when  the 
members  who  had  taken  situations  under  the  trustees,  resigned 
them,  and  returned  to  their  duty.  During  that  time  it  was 
passive  and  did  nothing,  yielding  only  (as  the  members  who 
accepted  places  under  the  trustees  had  done)  to  necessity,  and 
doing  no  act,  from  which  its  assent  could  be  implied,  and  in 
the  absence  of  any  written  instrument  or  vote  of  assent,  some 
other  act  of  the  corporate  body,  or  of  its  authorized  agent 
affording  the  presumption  of  its  assent,  should  have  been  pro- 
duced; and  the  more  particularly,  as  it  is  an  act  not  beneficial 
to  the  corporation,  but  one  that  aims  directly  at  its  dissolution, 
and  the  presumption,  in  the  absence  of  any  express  corporate 
act  to  the  contrary,  would  rather  be  against  the  assent;  seeing, 
that  the  last  corporate  act  it  did,  was  a  vote  of  express  dissent. 
It  was  unwilling  submission  only  to  legislative  power  and  in- 
fluence, and  not  an  adoption  of  its  act. 

In  AUen  v.  McKeen^  1  Sumn.  276,^  where  a  corporation 
passed  a  resolution  that  they  acquiesced  in  an  act  of  the  legis- 
lature, it  was  decided  not  to  be  an  adoption  of  it,  but  expressive 
of  mere  submission  to  the  legislative  wiU;  and  that  if  it  could 
be  constmed  into  an  approval,  it  could  not  give  effect  to  an 
onconatitotional  act.    Suppose  none  of  the  members  of  either 
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of  the  faculties  of  the  corporation  of  regents  bad  taken  offioe 
under  the  trustees,  and  they  had  appointed  others  and  gone 
into  operation;  and  that  the  corporation  of  regents  had  by  no 
act  assented  to  the  act  of  1825,  but  have  become  wholly  in- 
active, and  performed  none  of  their  corporate  functions;  such 
non-user,  if  it  would  have  been  deemed  sufficient  cause  of  for> 
feiture,  on  proceedings  at  law  instituted  for  that  purpose, 
would  have  been  no  evidence  of  assent  to  the  act;  but  neglect 
of  duty,  or  a  violation  of  the  implied  condition  of  its  contract, 
for  which  it  would  have  deserved  to  be  dissolved.  But  the  act 
of  1825  could  not  have  taken  the  place  of  judicial  proceedings 
to  work  a  dissolution,  and  thereby  become  valid  and  effectual. 
Neither  non-user  nor  misuser  of  corporate  franchises,  has  ever 
been  held  sufficient  to  authorize  the  granting  the  same  franchises 
to  others,  before  a  forfeiture  has  been  judicially  declared.  And 
how  in  principle,  does  this  case  differ  from  that  which  has  been 
put,  supposing  for  a  moment,  that  the  conduct  of  the  corpora- 
tion of  regents  was  such  as  to  have  furnished  sufficient  cause  of 
dissolution  upon  judicial  proceedings  ?  But  here  it  is  proposed 
to  give  effect  to  an  act  of  assembly  which  was  passed  before  any 
cause  of  dissolution  existed;  on  the  ground  that  assent  by  the 
corporation  to  that  act,  arising  from  a  supposed  subsequent 
cause  of  forfeiture,  might  be  presumed;  which  can  not  be 
against  the  express  dissent  of  the  corporation  by  a  formal  vote. 
An  inference  of  assent  by  a  corporation  to  an  act  of  assembly, 
after  it  has  passed,  can  no  more  be  drawn  from  a  subsequent 
non-user  or  misuser  of  its  franchises,  than  an  inference  of  con- 
sent to  its  being  passed,  can  be  drawn  from  a  previous  non- 
user  or  misuser,  which  is  nowhere  pretended;  otherwise,  there 
would  be  no  necessity  for  a  judicial  ascertainment  and  declara- 
tion of  forfeiture,  before  a  new  charter  can  be  granted. 

Nor  can  effect  be  given  to  this  act  of  assembly  by  consider- 
ing the  non-user  by  the  corporation  of  regents,  as  equivalent 
to  a  surrender  of  its  franchises.  That  can  only  be  done  by 
deed  to  the  state:  1  Salk.  191;^  Ang.  &  Ames  on  Corp.  507;  2 
Kent  Com.  311  el  cU,  And  a  court  is  not  warranted  to  presume 
a  surrender  of  the  corporate  rights  and  a  dissolution  of  the  cor- 
poration, from  a  mere  intentional  abandonment  of  the  fran- 
chises, unless  there  be  something  in  the  act  of  incorporation  to 
justify  it;  as  in  the  case  of  some  of  the  incorporated  companies 
in  New  Tork,  under  which,  for  the  sake  of  the  remedy  and  in 
favor  of  creditors,  the  courts  of  that  state  have  acted  upon  such 
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presumption:  Slee  ▼.  Bloom,  19  Johns.  456  [10  Am.  Deo.  273]; 
Briggs  y.  Penniman,  8  Cow.  387  [18  Am.  Deo.  454].  Bat  those 
cases  go  no  farther,  and  recognize  the  general  rule.  And  if 
an  actual  abandonment  of  the  corporate  franchises  will  not 
warrant  the  presumption  of  a  virtual  surrender  of  the  corporate 
rights,  and  a  dissolution  of  the  corporation,  how  can  the  assent 
of  a  corporate  body,  to  an  act  dissolving  the  corporation,  be 
inferred  or  presumed  from  a  mere  non-user  of  the  franchises 
produced  bj  that  very  act?  and  that  too,  in  the  face  of  a  cor- 
porate act  of  express  dissent,  remaining  unrescinded  on  the 
books  of  the  corporation.  In  no  view,  therefore,  is  it  be- 
lieved, that  effect  can  be  given  to  the  act  of  1825;  and  whatever 
may  be  the  condition  of  the  corporation  of  the  regents,  the 
trustees  have  no  authority,  as  governors  of  the  university, 
under  that  act. 

But  it  has  been  again  further  contended,  that  the  faculty  of 
physic  of  the  university,  became  dissolved  or  extinct  on  the  ac- 
ceptance by  the  professors  of  professorships  under  the  trustees, 
whicb  it  is  supposed  amounted  to  resignations  of  their  situa- 
tions as  members  of  the  corporation  of  the  regents;  and  that 
by  the  loss  of  that  integral  part  the  corporation  became  dis- 
solved, and  incompetent  to  institute  or  sustain  this  suit. 

The  same  argument  would  perhaps  equally  apply  to  some  of 
the  other  faculties;  and  if  either  of  the  faculties  was  thereby 
lost,  and  not  restored  at  the  time  of  bringing  the  suit,  the  ob- 
jection would  be  fatal  to  a  recovery,  whether  the  cor[)oration 
was  dissolved  or  only  suspended  (perhaps  more  properly  the 
latter),  considered  as  a  corporation  of  integral  parts,  and  not 
existing  as  a  corporation  de  facto.  But  their  accepting  situa- 
tions under  the  trustees,  did  not,  in  law,  amount  to  resignations 
of  their  professorships  in  the  corporation  of  the  regents.  ''An 
office  in  a  corporation  may  be  resigned  in  two  ways:  by  an  ex- 
press agreement  between  the  officer  and  the  corporation,  or  by 
such  an  agreement  implied,  from  his  being  elected  to  another 
office  incompatible  with  it."  And  ''to  complete  a  resignation, 
it  is  necessary  that  the  corporation  manifest  their  acceptance  of 
the  offer  to  resign,  which  may  be  done  by  an  entry  in  the  pub- 
lic books,  or  electing  another  person  to  fill  the  place,  treating  it 
as  vacant:"  Willcock  on  Munic.  Corp.,  14  Law  Lib.  132,  133, 
238,  240;  Aug.  &  Ames  on  Corp.  254,  255.  It  is  incidental 
to  the  right  to  appoint:  Id. 

By  an  election  to  ''another  incompatible  office,"  is  meant 
another  office  in  the  same  corporation,  as  is  shown  by  the  sev* 
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eral  examples  put  in  the  same  books.  Here  the  several  mem- 
bers of  the  corporation  of  regents,  who  accepted  offices 
under  the  trastees,  were  not  elected  to  other  offices  in  the 
oorporation  of  regents,  but  to  offices  in  another  corporation; 
and  there  is  no  evidence  of  any  acceptance  of  their  resignations 
by  the  corporation  of  the  regents,  by  any  entries  in  their  books, 
or  the  elections  of  other  persons  to  fill  their  places,  treating 
them  as  vacant,  or  in  any  other  manner;  nor  is  there  any  evi- 
dence of  their  having  offered  to  resign.  If  individual  members 
of  a  corporation  could  resign  their  situations  at  pleasure,  with- 
out the  consent  of  the  corporation,  it  would  be  in  the  power  of 
any  definite  integral  part  of  a  corporation  composed  of  integral 
parts,  having  the  right  to  fill  up  vacancies  in  their  own  bodies, 
at  any  time  to  dissolve  the  corporation  against  its  will,  and 
even  of  a  mere  majority  of  any  such  integral  part;  and  thus  a 
corporation  so  constituted  would  be  always  at  the  mercy  of 
a  minority  of  its  members;  and  hence  the  propriety  of,  and  ne- 
cessity for  the  rule,  that  there  can  be  no  resignation  by  a 
member  without  the  acceptance  of  it  by  the  corporation;  the 
appoiutments  given  by  the  trustees  to  members  of  the  corpora- 
tion of  regents,  did  not  make  them  the  less  members  of  that 
corporation.  '*  Where  a  new  charter  which  is  void,  assumes  to 
incorporate  a  place  where  there  is  an  existing  corporation,  and 
includes  the  members  of  the  ancient  corporation  together  with 
new  men,  if  a  sufficient  number  of  the  ancient  corporators, 
professing  to  act  under  the  new  charter,  witiiout  any  of  the  new 
meu  joining,  make  a  by-law,  which  they  are  capable  of  making 
under  the  ancient  constitution,  their  act  is  referred  to  their 
genuine  authority,  and  not  to  the  new  charter,  and  the  by-law 
will  be  good:  **  Willcock  on  Munic.  Corp.,  U  Law  Xdb.  67, 103; 
1  Balk.  191.'  Which  shows  that  the  taking  a  situation  under  a 
void  charter  or  act  of  incorporation,  is  not  a  resignation  of  a 
situation  in  another  existing  corporation,  and  has  not  that 
effect,  which  is  just  this  case.  The  acceptance  of  situations 
under  the  trustees  might  have  furnished  ground  to  the  corpora- 
tion of  regents  for  removing  them,  if  the  power  to  do  so  had 
remained;  but  that  would  have  been  to  work  a  dissolution  or 
suspension  of  the  corporation,  if  the  faculties  alone  are  em- 
powered to  fill  up  the  vacancies  in  their  own  bodies,  as  has  been 
supposed. 

And  thus  the  corporation  of  regents  was  constrained  by  the 
Rct  of  1826,  and  the  trustees  acting  under  it  to  that  very  in< 
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aetmtj,  which  is  now  charged  upon  it  as  a  fault  or  as  eTidence 
of  its  assent  to  that  act.  Besides,  the  nineteenth  section  of  the 
act  of  1812  proTideSy  that  the  charter  shall  not  be  avoided  or 
forfeited  by  anything  done  or  transacted  by  the  corporation, 
contrary  to  the  tenor  of  that  act,  through  oyersigbt,  misappre- 
hension, or  mistake,  either  by  any  court  of  law,  or  by  the 
general  assembly.  The  spirit  of  which  solicitude  to  preserve 
the  corporation,  would  seem  to  be,  that  it  should  be  equally 
protected  against  any  omission  arising  from  the  same  cause. 
And  if  the  corporation  could,  through  oversight  or  misappre- 
hension, do  no  corporate  act  to  avoid  m  forfeit  the  charter,  how 
could  the  mistaken  course  of  the  individual  members  of  an  in- 
tegral part  work  that  mischief  ?  Or  could  it  have  been  intended 
that  it  should  be  in  their  power  to  dissolve  the  corporation  f 
Their  acceptance,  however,  of  places  under  the  trustees  not 
amounting  to  resignations  of  their  situations  in  the  corpora- 
tion of  regeuts,  and  uot  having  the  effect  to  dissolve  or  suspend 
the  corporation;  if  there  remained  to  each  faculty  when  they 
returned  to  their  duty,  which  was  before  the  briuging  of  the 
suit  of  those  who  were  members  when  the  trustees  took  upon 
themselves  the  government  of  the  university,  a  majority  of  the 
number  of  which  each  should  properly  be  composed,  whether 
residing  in  Baltimore  or  not,  there  was  no  objection  to  the 
competency  of  the  corporation  to  institute  the  action.  What 
number  did  in  fact  remain  does  not  distinctly  appear  from  the 
record.  But  the  plaintiff  having  proved  the  fact  of  incorpora- 
tion, the  burden  of  showing  a  dissolution  of  the  corporation 
rested  upon  the  defendant. 

These  remarks  have  been  made  upon  the  hypothesis,  that  the 
corporation  is  composed  of  distinct,  definite,  integral  parts. 
But  is  that  so  ?  The  faculties  of  theology  and  law  are  definite 
classes,  consisting  of  seven  members  each.  But  the  faculties 
of  physic  and  of  the  arts  and  scienoes,  are  indefinite  parts — 
dearly  the  faculty  of  the  arts  and  sciences. 

In  relation  to  that  faculty,  the  language  of  the  tenth  section 
of  the  act  is,  that  **  the  professors  of  the  arts  and  sciences  (in 
the  plural),  and  three  others,  shall  form  and  constitute  the 
facul^  of  the  arts  and  sciences.''  Now,  ''the  professors"  may 
be  two,  or  any  larger  indefinite  number.  They  can  not,  how- 
ever, be  fewer  than  two,  and  as  there  must  be  three  more,  that 
faculty  when  full,  would  consist  of  five  at  least,  of  which  three 
is  a  majority — the  number  that  is  at  least  necessary  to  preserve 
the  faculty.     With  respect  to  the  faculty  of  physio,  the  Ian- 
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guage  need  is^  "  that  the  professors  now  appointed  and  author- 
ized in  the  college  of  medicine  of  Maryland,  shall  constitute 
the  faculty  of  physic/'  without  specifying  any  particular  num- 
ber. But  they  who  were  at  that  time,  professors  in  the  college 
of  medicine,  were  merely  designated  as  the  persons  who 
should  in  the  first  instance  compose  that  faculty,  to  the  exclu- 
sion of  the  president  and  lecturers.  That  body,  as  originally 
formed,  consisted  of  six  members,  appointed  in  the  law  itself, 
for  the  purpose  of  organizing  and  carrying  the  corporation  into 
operation.  But  the  regents  of  that  institution  were  authorized , 
from  time  to  time,  to  •  appoint  professors  of  the  different 
branches  of  medicine,  without  limitation  as  to  number;  and 
seeing  how  many  branches  there  are,  it  would  seem  that  the 
policy  of  that  act  was  intended  to  be  adopted^  leaving  the  fac- 
ulty to  be  composed  thereafter,  of  as  many  members  as  from 
time  to  time  should  be  thought  proper  and  advisable,  accord- 
ing to  the  condition  of  the  institution;  as  it  was  left  to  the 
regents  of  the  college  of  medicine  to  appoint  as  many  pro- 
fessors, as  from  time  to  time  might  be  thought  necessary  and 
proper;  and  seeing,  too,  that  seven  is  designated  as  the  definite 
number  of  members  to  compose  each  of  the  two  faculties  of 
divinity  and  law» 

But  not  so  with  respect  to  the  faculties  of  the  arts  and  sciences, 
and  of  physic,  which  might  require  a  larger  number;  which  cir- 
cumstance would  seem  further  to  indicate,  that  the  two  faculties 
of  physic  and  of  the  arts  and  sciences,  were  not  intended  to  be 
definite  classes.  Nor  is  it  clear  that  it  is  strictly  a  corporation 
of  integral  parts.  '*  The  members  of  the  four  faculties,"  in 
the  language  of  the  act,  being  as  a  whole,  the  persons  incor- 
porated, and  by  the  eleventh  section  a  majority  of  the  whole 
number  of  regents  being  declared  to  be  a  quorum  competent 
to  make  fundamental  regulations  for  the  government  and  disci- 
pline of  the  university,  and  to  do  other  corporate  business,  al- 
though every  member  of  any  one  faculty,  and  a  large  portion 
of  another,  should  be  absent  from  such  meeting;  whereas,  ordi- 
narily, the  attendance  of  a  majority  of  the  members  of  each 
class,  when  the  corporation  is  composed  of  definite  integral 
parts,  is  necessary  to  constitute  a  corporate  meeting  or  assem- 
bly. But  when  this  suit  was  brought,  there  was  in  fact  a  suffio 
cient  number  of  members  in  each  faculty,  and  whether  regu- 
larly appointed  or  not,  was  not  a  matter  to  be  inquired  of  at  the 
trial.    No  advantage  can  be  taken  of  any  non-user  or  mianiMir 
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on  the  part  of  a  corporation^  by  any  defendant  in  any  collat- 
eral action. 

There  are  two  modes  of  proceeding  judicially  to  ascertain  and 
enforce  the  forfeiture  of  a  charter.  The  one  is  by  scire  facias, 
which  is  the  proper  process  when  there  is  a  legally  existing 
body  capable  of  acting,  bat  who  have  abused  their  power.  The 
other  by  information  in  nature  of  a  quo  warranto  ;  which  prop- 
erly applies,  where  there  is  a  corporate  body,  de  facto  only,  but 
who  take  upon  themselves  to  act,  though  from  some  defect  in 
their  constitution  or  organization,  they  can  not  legally  exercise 
their  powers.  But  are  entitled  to  be  heard  in  either  case,  be- 
fore they  are  condemned  on  proceedings  instituted  for  that 
purpose,  which  must  be  at  the  instance  of  the  government,  and 
in  no  other  way.  For,  besides  the  right  of  the  corporation  to 
a  full  hearing  and  judicial  judgment  of  forfeiture,  before  it  can 
be  stripped  of  its  franchises  and  property,  or  be  considered  as 
dissolved,  the  government,  with  which  the  contract  is  made, 
may  not  wish  to  enforce  a  forfeiture,  and  may  if  it  chooses  to  do 
BO,  waive  the  breach  of  any  condition  of  the  contract  arising 
out  of  the  charter. 

This  principle  runs  through  all  tbe  books,  and  has  been  ju- 
dicially enforced  in  a  case  in  the  supreme  court  of  New  York, 
strictly  analogous  to  this:  The  Trustees  of  Vernon  Society  v. 
EiUSj  6  Cow.  23  [16  Am.  Dec.  429];  where  it  was  determined, 
that  though  the  trusteee  were  at  the  time  of  bringing  the  suit  a 
corporation  de  facto  only,  not  having  been  appointed  in  tbe 
manner  directed  by  the  charter,  it  could  not  be  taken  advantage 
of  by  the  defendant  without  showing  that  proceedings  had  been 
instituted  by  the  government,  and  carried  on  to  a  judgment  of 
ouster.  Upon  the  whole,  there  is  nothing  to  sustain  the  objec- 
tion that  the  plaintiffs  were  not  competent  to  sue  at  the  time  of 
bringing  the  action,  on  the  ground  that  the  corporation  was 
dissolved  by  the  loss  of  an  integral  part. 

It  may  not  be  amiss  here  to  observe,  that  whatever  may  have 
been  the  understanding,  it  is  by  no  means  clear,  that  the  power 
to  fill  np  Tacancies  in  the  different  faculties  by  the  appointment 
of  new  members  of  faculty,  does  not  as  a  necessary  incident  be- 
long to  the  regents  in  their  corporate  character,  and  not  to  the 
faculties.  The  power  given  to  the  faculties  by  the  eighth  sec- 
tion, being  to  appoint  respectively  their  own  "  professors  and 
lecturers,''  who  may  or  may  not  be  selected  from  their  own 
bodies.  And  when  taken  from  among  themselves,  clothed  in 
the  two-fold  character  of  members  of  the  faculty  so  selecting 
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them,  and  also  of  piofeBSois  and  leoiuienu  Hay  not  a  faeol^ 
consisting  of  a  definite  number,  be  full,  and  jet  have  piofessoni 
and  lecturers  appointed  by  itself,  not  belonging  to  it  as  mem- 
bers of  the  faculty,  but  rather  as  officers  or  agents  ?  And  if  so, 
may  not  the  power  "  to  appoint  its  own  professors  and  leetnr- 
ers,"  look  alone  to  the  appointment  of  persons  in  that  ehazacter 
only,  and  not  as  members  of  the  faculty,  leaving  the  power  to 
fill  up  vacancies  in  the  respective  faculties  to  the  corporation  of 
regents,  by  the  appointment  of  new  members? 

The  second  and  third  ezoeptions,  and  th^  second  and  third 
prayers,  in  the  fourth  exception,  being  abandoned,  it  is  on- 
necessary  to  examine  them. 

And  the  only  remaining  question  is,  whether  this  suit  can  be 
sustained  against  the  defendant  for  money  received  by  him  as 
the  treasurer  of  the  trustees;  which  arises  on  the  first  prayer  in 
the  fourth  exception.  And  the  opinion  of  this  court  is,  that  the 
plaintiffs  are  entitled  to  recover  from  the  defendant  any  money 
amounting  to  a  sum  within  the  jurisdiction  of  the  court  below, 
remaining  in  his  bands  at  the  time  the  suit  was  brought;  and 
which  was  received  by  him  as  the  treasurer  of  the  persons 
claiming  under  the  act  of  1825,  to  be  the  trustees  of  the  uni- 
versity of  Maryland,  at  any  time  within  three  years  before  the 
suit  was  instituted,  to  which  they  can  show  themselves  entitled 
as  the  regents  of  the  university,  or  which  properly  belongs  to 
that  institution.  But  do  sum  not  received  within  that  time,  the 
act  of  limitations  being  pleaded  and  relied  upon  by  the  de* 
fendant. 

Judgment  reversed,  and  procedendo  awarded. 


Cited  on  varioas  propositions  laid  down  in  the  course  of  the  opinion:  that 
there  is  a  fundamental  principle  of  right  and  justice  inherent  in  the  nature 
and  spirit  of  the  social  compact  which  restrains  and  sets  bounds  to  legislative 
power:  Cahen  v.  Jarrett^  42  Md.  575;  Mayor  and  Council  of  Ilagerstown  v. 
Stiiner,  37  Id.  191;  Harrison  v.  Harrison^  22  Id.  494,  where  it  was  said  of  the 
act  under  consideration  in  the  Jiegents*  case:  "  That  was  an  attempt  to  abol- 
ish a  private  corporation,  and  invest  another  with  all  the  franchises  and  prop^ 
erty  of  the  corporation  to  be  abolished.  It  was  a  legislative  ouster  affecting 
that  particular  body,  in  the  nature  of  a  sentence  rather  than  a  law;*'  that 
one  is  not  to  be  disseised  of  his  freehold  or  deprived  of  his  property,  other- 
wise than  by  due  course  of  legal  proceedings,  according  to  those  rules  and 
forms  which  have  been  established  for  the  protection  of  private  rights:  Orove 
v.  Toddf  41  Id.  641;  that  a  corporation  may  assent  to  an  alteration  or  r»- 
scission  of  its  charter:  Vis.  cmd  Cfovra,  qf  St.  John's  College  v.  ComptrolUr 
and  Treasurer t  23  Id.  640;  that  as  to  public  corporations,  the  government 
has  the  sole  right,  as  trustee  of  the  public  interest,  at  its  own  good  will  and 
pleasure  to  inspect,  regulate,  control,  and  direct  the  corporation,  its  funds  and 
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fimchiww;  Mapor  cutd  Cotmcil  qf  Hctgentaiau  ▼.  Sehner,  37  Id.  19S;  tfaa*  for 
a  violation  of  coq^nte  articles  direct  proceedings  only  can  be  taken,  and  at 
the  instance  and  in  the  name  of  the  state:  Lord  v.  Essex  Bldg,  Au^n  Ko.  ^ 
37  Id.  327;  and  that  there  is  nothing  inconsistent  in  declaring  one  part  of  the 
«yne  etatote  valid  aad  another  part  void:  W^tsler  v.  County  C&nCra  ofBoM-^ 
more  Ccr.,  29  Id.  521.  The  supreme  ooort  of  Calif omia»  in  Baurkmd  r,  HU* 
dreth,  26  GaL  183»  quotes  from  the  language  of  Chief  Justice  Buchanan  in 
the  principal  case  in  regard  to  the  duty  to  give  the  legislature  the  benefit  <if 
a  reasonable  doubt  in  respect  to  the  unconstitutionality  of  an  act. 

**  Law  of  the  Lakd  "  defined  and  considered  in  the  note  to  Bank  qfihe 
8iaie  v.  Cooper,  24  AoL  Bee  517;  Wally*e  Heire  v.  Kennedy ,  Id.  511;  ITohe  t. 
Hendenmtf  25  Id.  077. 

Ah  Act  will  kot  bb  Dbglabsd  Umcohstitutional  vvlmbb  Clxarlt  tot 
Hoke  v.  Ilendereon,  25  Am.  Dec  677;  TaU  v.  BM,  26  Id.  221. 

Unconstitutionality  ow  Acts  Divbstino  Privatb  Cokporationb  o» 
Powers  previously  granted  to  them:  Tnuiees  v.  Bradbury,  26  Am.  Dec.  515; 
Derby  T.  Co.  v.  Parke,  27  Id.  700;  TrmUea  v.  Fay,  3  id.  672. 

Kon-uskr  or  Misuser  Workiko  Forfeiturs  or  Corporate  Rights  can 
not  be  taken  advantage  of  in  a  collateral  action:  Tnuteee  qf  Vernon  Soc.  v. 
HUia^  16  Am.  Dec.  428;  John  v.  Farmers  and  MecJuinM  Bank^  20  Id.  119; 
Lekigh  Bridge  Co.  v.  LeJiigh  C,  A  N.  Co.,  26  Id.  HI. 

Quo  Warranto  to  Seize  the  Franchises  ow  a  Corporation:  See  the  note 
to  People  V.  Reneeelaer  <&  8.  R,  R.  Co.,  30  Am.  Dec  33. 


Union  Bank  of  Georgetown  v.  Planters^  Bank 

OF  Prince  George's  County, 

[9  OlLX<  AZfD  JOHNtOH.  430.] 

Where  it  was  the  Usage  among  banks  to  give  a  notification  of  any  objec- 
tion to  an  account  rendered  by  one  to  the  other,  if  no  objection  is  made 
to  an  aoconnt,  a  reasonable  inference  arises  of  its  correctness. 

TBaT  the  Bank  Recei  vino  the  Account  has  suspended  makes  no  difference 
in  such  case,  it  being  engaged  in  settling  up  its  affaizs. 

The  Statute  of  Limitations  Commences  to  Run  in  favor  of  a  suspended 
bank  and  against  its  depositors,  not  from  the  time  transactions  between 
them  terminated,  but  from  the  time  the  suspension  was  made  known  to 
them. 

Fob  Kksob  in  RsrusiNO  to  Give  an  Liotbuotiok,  the  appellate  court  will 
not  grant  a  revena!,  if  the  appellant  was  not  injured  by  such  refusaL 

Tub  Ezcbption  or  MvBtmAXTB^  Accounts  in  the  statute  of  limitations  must 
be  pleaded  to  be  taken  advantage  of. 

AsBUMFBTF  on  the  common  counts,  commenced  November  11, 
1834.  Pleas,  nan  asgampmt,  non  assumpsit  infra  ires  annos,  and 
{kHo  fion,  ete.  Issue  joined.  Plaintiffia  had  extensive  dealing? 
with  the  defendants,  consisting  of  mutual  remittances,  for  col- 
lection and  credit,  which  were  coUectea  and  credited  according 
to  the  well-known  usage  among  banks.     On  the  sixteenth  of 
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December,  1828,  and  tweDtj-eecond  of  August,  1829,  plaintiSs, 
in  accordance  with  well-known  usage,  sent  their  statement  to 
the  defendants  of  the  balance  due.  It  was  the  custom  among 
banks,  on  receiving  such  statements,  to  examine  them,  note  any 
discrepancy,  and  inform  the  creditor  bank  thereof.  Conse- 
quently the  plaintiffs  contended  that,  as  no  objection  had  been 
made  by  the  defendants  to  the  statement  furnished,  a  reasonable 
inference  of  its  correctness  ought  to  be  drawn  by  the  jury. 
An  instruction  to  this  effect  was  refused  to  be  given.  Defend- 
ants' counsel  maintained  that  the  statute  of  limitations  com- 
menced to  run  from  the  time  all  transactions  ceased  between 
the  banks,  and  the  jury  were  so  instructed.  The  verdict  and 
judgment  being  for  the  defendants,  plaintiffs  appealed. 

C.  Cox,  for  the  appellants. 

J,  Johnson  and  Pratt,  contra. 

By  Court,  Abcheb,  J.  We  think  the  court  were  in  error  in 
the  first  bill  of  exceptions,  in  not  granting  the  plaintiffs'  prayer; 
that  the  jury  were  at  liberty  to  infer  from  the  silence  of  the 
defendants,  their  acquiescence  in  the  correctness  of  the  account 
rendered  by  the  plaintiffs  to  the  defendants. 

These  accounts,  according  to  the  proof  offered  in  this  excep- 
tion, were  rendered  to  the  defendants  according  to  the  usage  aa 
proved,  and  as  it  was  further  proved,  that  in  case  there  should 
be  any  exception  taken  to  the  accounts,  such  exception  or  dis- 
agreement was,  by  usage,  notified  to  the  plaintiff,  and  no  such 
notification  being  given,  it  was  a  reasonable  inference  that  the 
defendant  thus  receiving  the  account  had  acquiesced  in  its  cor- 
rectness, and  the  inference  was  the  stronger  in  this  case,  as  ac- 
cording to  the  practice  and  usage  of  the  banks,  in  case  of  fail- 
ure, to  notify  differences  in  the  respective  accounts  of  the  banks, 
for  the  bank  transmitting  its  account  to  infer  that  it  was  not 
objected  to,  and  was  admitted  to  be  correct. 

The  suspension  of  specie  payments  in  August,  1829,  and  the 
declension  of  banking  operations  from  that  time  by  the  defend- 
ants, can  make  no  difference  in  the  suflSciency  of  the  evidence, 
to  enable  the  jury  to  draw  the  deduction  sought  by  the  plaint- 
iffs, as  it  was  in  evidence  that  the  defendants,  the  Planters' 
bank,  were  engaged  after  the  suspension,  exclusively  in  the 
settlement  and  adjustment  of  their  business,  and  the  plaintiffs 
had  a  right  to  expect  the  observance  of  the  usage  in  regard  to 
the  settlement  of  their  mutual  accounts,  notwithstanding  they 
had  suspended  banking  operations,  as  they  were  still  engaged. 
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and  exclusively  engaged,  in  the  settlemeDt  and  adjastment  of 
their  accounts. 

The  second  bill  of  exceptions  arises  on  the  statute  of  limita- 
tions. The  defendants  pleaded  non  assumpsit;  non  assumpsit 
infra  tres  annos;  and  actio  non  accrevit  infra  tres  annos.  The 
plaintiffs  took  issue  on  the  first  plea,  and  issue  was  joined  on 
the  second  and  third  pleas;  so  that  the  only  questions  the  jury 
bad  to  try,  or  which  could  legitimately  be  submitted  to  them, 
were,  whether  the  defendants  had  assumed  to  pay  the  claim; 
whether  they  had  assumed  to  pay  within  three  years;  and 
whether  the  action  had  accrued  within  three  years  anterior  to 
the  institution  of  the  suit. 

There  is  certainly  no  eyidence  in  any  of  the  bills  of  excep- 
tions, of  any  admission  by  the  defendants,  which  could  prevent 
the  running  of  the  statute. 

The  claim  of  the  plaintiffs  consists  of  remittances  for  collec- 
tion, and  of  credits,  which  according  to  the  usage  as  proved, 
when  collected,  were  placed  to  the  credit  of  the  bank  sending; 
and  to  be  held  as  deposits,  liable  to  draft.  The  defendants,  the 
Planters'  bank  of  Prince  George's  county,  suspended  payment 
on  the  tenth  of  August,  1829,  and  by  the  letter  of  the  cashier 
of  the  defendants,  dated  twenty-fifth  August,  1829,  the  plaint- 
iffs are  informed,  that  the  defendants  had  resolved  to  make  no 
distinction  between  depositors  and  bill-holders:  and  it  is  in 
evidence,  that  this  suspension  of  payment  was  known  on 
twenty-second  August,  1829,  to  the  plaintiffs.  The  time  then 
from  ^hich  the  statute  of  limitations  would  commence  running, 
according  to  the  opinion  of  this  court,  in  The  Farmers  and 
3Iechanics'  Bank  of  Georgetown  v.  The  Planters'  Bank  of  Prince 
George's  County,^  would  be  the  period  when  the  plaintiffs  first 
had  knowledge  that  the  defendants  had  suspended  specie  pay- 
ments: and  not  the  period  when  the  transactions  between  the 
parties  terminated,  as  assumed  by  the  court  in  their  directions 
to  the  jury. 

The  dealings  between  the  parties  terminated,  according  to  the 
evidence,  on  the  ninth  day  of  August,  1829.  The  court  were 
therefore  in  error  in  instructing  the  jury  that  the  cause  of  ac- 
tion accrued,  at  least,  as  early  as  the  jury  should  find  all  deal- 
ings between  the  parties  terminated,  and  that  limitations 
commenced  to  run  from  such  period,  instead  of  dating  the 
commencement  of  the  running  of  the  statute,  from  the  day 

1.  8  QiU  k  J.  U% 
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when  tiae  plaiciSffii  ftrst.  had  knowledgB  of  the  soBpeodon  of 
payment  by  the  defendants. 

But  thfr  phuntiffs,  from  the  eridenee  in  the  eaase,  w«ra  clewly 
bacred  of  their  action,  more  than  three  years  having  elapsed 
from  the  date  of  knowledge  by  the  plainti&  of  the  snspensioB 
of  payment  by  the  defendants:  and  the  plaintifti  are  in  no  mas- 
ner,  therefore,  prejudiced  by  soch  erroneous  direction.  For, 
whether  the^  one  period  or  the  other  be  assumed,  as  the  day 
from  which  to  date  the  running  of  the  statute,  the  plainti£b  are 
equally  barred.  Nor  do  they  reeeiTO  any  prejudioe  by  the  erro- 
neous refusal  of  the  court  to  grant  their  prayer  contained  in  the 
first  exception,  for,  by  the  evidence  in  the  cause,  their  elaim  was 
clearly  barred  by  limitations. 

If,  as  is  supposed,  this  were  a  caae  of  aoooonts  behpeen  mer* 
chant  and  merchant,  concerning  trade  and  merohandiBe,  to 
have  availed  themselyes  of  it,  the  plaintifb  should  have  q)eeially 
replied  the  fact  to  the  defendants'  plea;  until  tins  was  done, 
the  disclosure  in  evidence  of  the  fact,  could  hw9B  no  effect  oo 
the  issue  which  the  juty  were  sworn  to  tzy. 

Judgment  affirmed. 

BmnoNO  or  ths  Statutb  or  LmirATieNB:  See  tiia  daciriwii  in  thii 
series  ooUeoted  in  the  note  to  Wenman  v.  Mohawk  Ina,  (7a,  28  Am.  Dea  467. 

EbBOB  IK  COUBT  BELOW,  WHIOH  DOBS  NOT  FBBJUDIGB  TSB  PABlTt  IS  nol 

ground  for  revenal:  Shepfierd  v.  La^fear,  25  Am.  Dea  181;  Crocker  ▼.  Jfaim, 
28  Id.  684;  Bodqf  v.  Chuapeahe  Iru.  Co.,  22  Id.  337;  Brown  ▼.  QUdweO,  U 
Id.66a 
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GOEET  V.  OOBET. 

[19  Piammie,  29.] 
FiTHKB  18  BmvxiiED  TO  HIS  MiNOB  Son's  Eabhinos;  bat  may  voliin- 
tuily  BBlmqiii^  thu  light,  and  the  son  will  be  entitled  to  reoover  tha 
▼aloe  of  his  servioeB  from  bis  employer,  who  may  not  have  known  of  tbe 

i^inqwia^Tnpmf.- 

Ih  8I7GB  Cass,  in  Absknob  of  an  Express  Pbomxsb  by  the  employer  to 
pay  the  son,  the  law  will  imply  one. 

Assumpsit  for  work  and  labor  performed  by  the  plaintiff  from 
the  time  he  was  thirteen  until  be  was  eighteen  years  of  age,  for 
the  defendant,  a  brother.  The  father  had  told  the  plaintiff 
that  he  might  work  for  his  brother,  and  have  his  earnings;  but 
this  understanding  not  being  communicated  to  the  defendant^ 
be  contended  that  the  promise  to  pay  for  the  eervices,  there 
being  no  express  one,  would  be  implied  in  favor  of  the  father, 
and  not  of  the  plaintiff.  Wilde,  J.,  however,  ruled  that  the 
law  raised  a  promise  in  favor  of  the  plaintiff,  for  whom  the  juiy 
accordingly  brought  in  a  verdict.    Motion  for  a  new  trial. 

Fletcher f  for  the  defendant. 

C.  P.  Curtis  and  B.  B,  Curtis,  amira. 

By  Court,  Shaw,  G.  J.  The  general  rule  of  law  in  this  com- 
monwealth, founded  on  the  relations  and  mutual  obligations  of 
the  father  and  his  minor  children,  is,  that  the  father  is  entitled 
to  the  earnings  of  his  minor  son.  But  where  the  father  has 
▼oluntarily  relinquished  his  right,  and  authorized  his  minor  son 
io  employ  himself,  and  to  take  his  own  earnings,  the  son  has  a 
right  so  to  contract  and  the  employer  will  be  bound  to  him. 
Such  an  authority  on  the  part  of  the  father,  may  be  shown  by 
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positive  proof,  or  inferred  from  circumstances;  it  may  be  shown 
by  a  general  permission  to  go  abroad  and  seek  employment, 
or  to  engage  in  a  particular  service. 

Here  there  was  evidence,  from  the  father  himself,  that  before 
the  service  commenced,  he  authorized  his  son  to  go  into  this 
particular  service,  and  have  his  earnings.  Such  being  the  case, 
the  son  became,  to  a  certain  extent,  independent,  with  power 
to  act  in  his  own  right,  and  then  having  performed  services, 
entitling  him  to  compensation,  he  had  a  right  to  recover  it  in 
his  own  name  to  his  own  use.  It  was  argued,  that  the  meaning 
of  the  father  must  have  been,  that  when  he  himself  received  the 
earnings,  he  would  pay  them  to  his  son.  But  this  seems  a 
forced  construction.  It  is  much  more  probable,  that  when  he 
told  him  he  might  go  into  his  brother's  employment  and  have 
his  earnings,  his  meaniug  was,  that  he  should  himself  take  his 
earnings  from  his  brother. 

Then  it  is  stated  in  the  report,  that  there  was  no  evidence 
tending  to  show,  that  the  defendant  knew  that  the  father  had 
told  the  plaintiff,  he  might  have  his  earnings.  But  the  court 
are  of  opinion,  that  it  was  not  necessary  for  the  plaintiff  to 
prove,  that  the  defendant  had  that  notice  at  the  time  of  the  en- 
gagement. Where  oue  deals  with  another  acting  under  an 
authority,  it  is  sufficient  to  prove  the  existence  of  the  authority 
afterwards.  If  one  person  makes  a  payment  to  another,  as 
agent  of  a  third,  without  evidence  of  authority  at  the  time,  it 
will  be  sufficient  to  render  the  act  valid,  to  show  that  in  point 
of  fact,  the  agent  was  so  authorized. 

It  was  contended,  that  in  the  absence  of  all  proof  of  express 
contract,  the  law  would  presume  the  promise,  to  the  father  and 
not  to  the  son.  In  absence  of  all  proof  of  any  authority 
from  the  father  to  the  son  to  contract  in  his  own  right,  this 
might  be  so.  It  is  founded  on  the  principle,  that  by  law  the 
father  is  entitled  to  the  earnings,  and  the  law  implies  a  promise 
to  pay,  according  to  the  right,  for  the  sake  of  the  legal  remedy 
by  assumpsit.  But  when  it  is  shown,  that  the  father  had  re- 
linquished his  right  pro  lanto,  and  authorized  the  son  to  contract 
for  his  employment  and  take  bis  earnings,  then  upon  the  same 
general  reason,  the  law  implies  a  promise  to  pay  the  son,  ac- 
cording to  his  right.  It  was  in  reference  to  this  state  of  the 
evidence,  obviously,  that  the  jury  were  instructed  that  if  no 
contract,  that  is,  no  express  contract,  between  the  plaintiff  and 
defendant  were  shown,  the  plaintiff  might  recover  upon  an  im- 
plied promise  for  his  services.    That  is,  there  being  evidence 
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to  show,  that  in  the  particular  case,  the  son  had  a  right,  derived 
from  his  father,  to  take  his  earniogs,  he  might  recover  upon  an 
implied  piromise  conformably  to  that  right. 

This  briogs  it  to  the  ordinary  case  of  young  men  under  twenty- 
one  coming  from  the  country  seeking  employment.  The  very 
offer  of  service  implies,  that  if  they  have  fathers,  they  have 
their  consent  tbus  to  seek  employment,  but  no  formal  evidence 
of  this  is  usually  produced.  The  employer  pays  the  servant. 
The  employer  afterwards  is  able  to  show,  that  the  father  had 
authorized  the  son  thus  to  seek  employment  and  take  his  wages. 
Supposing  the  employer  refuses  to  pay  the  wages,  and  the  ser- 
vant is  compelled  to  sue.  May  he  not,  upon  proof  of  the  same 
fact  of  authority,  given  by  his  father,  sue  in  his  own  name  t 
The  ground  is,  that  in  point  of  fact,  quoad  hoc  the  son  acts  in 
his  own  right,  and  being  for  his  benefit,  the  contract  will  be 
sapported. 

Judgment  on  the  verdict. 

BABimios  or  Infakt  Child. — ^If  a  minor  makes  a  ooncract  for  bis  servioei 
on  Ids  own  account,  with  the  knowledge  and  without  the  objection  of  his 
faither,  there  is  an  implied  assent  that  the  minor  shall  have  his  earnings: 
WhiUttg  V.  Earle^  15  Am.  Dec  207.  And  the  agreement  between  the  father 
and  son  that  the  latter  may  have  his  earnings,  is  irrevocable:  Mone  v.  WeltoHf 
16  Id.  73  and  note. 


Algeb  V.  Thaoheb. 

[19  PlOKKBDia,  61.] 

A  Bosn>  IS  IH  BxBTRAXsr  ov  Tsads  aud  Vom  if  it  excludes  the  obligor  from 
ongifcgiitg  in  the  trade  of  iron  founder  everywhere  and  for  all  time. 

DsBT  on  a  bond  by  the  plaintiff,  who  had  purchased  thre« 
hundred  and  thirty-seven  shares  of  stock  in  the  South  Boston 
iron  company,  from  the  defendant  who  had  given  the  bond  in 
qaestion,  and  which  he  now  contended  was  void  as  being  in  re- 
straint of  trade.  The  clanse  relied  upon  as  creating  the  il- 
legality in  the  bond  is  recited  in  the  opinion.  Demurrer  to  the 
declaration. 

C.  O.  Loring  and  F,  G.  Loring,  for  the  defendant 

Panons  and  Steams^  contra. 

By  Court,  Mobtoh,  J.  The  point  for  our  decision  is  the  val- 
idity of  the  bond  declared  on.  The  oyer  spreads  the  instru- 
ment on  the  record  and  virtually  makes  it  a  part  of  the  declara- 
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tion.  And  the  demurrer  presents  distinctly  and  in  the  best 
possible  form,  the  question  whether  upon  its  faoe  it  appears  to 
be  a  legal  and  valid  obligation:  1  Chit.  PL  416;  1  Saund.  10;* 
Dorr  V.  Fenno,  12  Pick.  621. 

The  objection  to  the  bond  arises  from  the  following  clause, 
by  which  the  defendant  binds  himself  never  hereafter  "in  his 
own  name  or  in  the  name  of  another,  to  conduct,  carry  on,  use, 
or  employ  the  art,  trade,  or  occupation  of  an  iron  founder  or 
caster,  or  be  concerned,  interested,  employed,  or  engaged,  di- 
rectly or  indirectly,  in  any  manner  whatsoever,  or  under  any  pre- 
tense whatsoever,  in  the  business  of  founding  or  casting  of 
iron."  This  stipulation  is  too  clear  and  explicit  to  be  misun- 
derstood. It  will  admit  of  but  one  construction.  It  purports 
to  exclude  the  defendant,  everywhere  and  at  all  times,  from  a 
participation  in  the  trade  or  business  referred  to.  Such  a  con- 
tract, the  defendant  contends,  is  against  sound  policy  and  con- 
trary to  established  principles  of  law. 

Among  the  most  ancient  rules  of  the  common  law  we  find  it 
laid  down,  that  bonds  in  restraint  of  trade  are  void.  As  early 
as  the  second  year  of  Henry  Y. ,  a.  d.  1415,  we  find  by  the  year 
books,  that  this  was  considered  to  be  old  and  settled  law. 
Through  a  succession  of  decisions,  it  has  been  handed  down  to 
us  unquestioned  till  the  present  time.  It  is  true,  the  genend 
rule  has,  from  time  to  time,  been  modified  and  qualified,  but 
the  principle  has  always  been  regarded  as  important  and  salu- 
tary. 

For  two  hundred  years,  the  rule  continued  unchanged  and 
without  exceptions.  Then  an  attempt  was  made  to  qualify  it, 
by  setting  up  a  distinction  between  sealed  instruments  and 
simple  contracts.  But  this  could  not  be  sustained  upon  any 
sound  principle.  A  different  distinction  was  then  started,  be- 
tween a  general  and  a  limited  restraint  of  trade,  which  has  been 
adhered  to  down  to  the  present  day.  This  qualification  of  the 
general  rule  may  be  found  as  early  as  the  eighteenth  year  of 
James  I.,  a.  d.  1621,  Broad  v.  JoUyffe^  Gro.  Jac.  696,  when  it 
was  holden,  that  a  contract  not  to  use  a  certain  trade  in  a 
particular  place,  was  an  exception  to  the  general  rule,  and  not 
void.  And  in  the  great  and  leading  case  on  this  subject, 
MUchel  V.  Beynolds,  reported  in  Lucas,  27,  86, 130;  Fortes.  296» 
and  1  P.  Wms.  181,  the  distinction  between  contracts  under 
seal,  and  not  under  seal,  was  finally  exploded,  and  the  distinc- 
tion between  limited  and  general  restraints  fully  established. 

1.  Jeoma  t.  Hwrridgtm 
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Brer  since  that  deciaiou,  contracts  in  restraint  of  trade  gener- 
ally, have  been  held  to  be  void;  while  those  limited  as  to  time, 
or  place,  or  persons,  have  been  regarded  as  Talid,  and  duly 
enforced.  Whether  these  exceptions  to  the  general  rule  were 
wise,  and  have  really  improved  it,  some  may  doubt;  but  it  has 
been  too  long  settled  to  be  called  in  question  by  a  lawyer. 

This  doctrine  extends  to  all  branches  of  trade  and  all  kinds  of 
business.  The  efforts  of  the  plaintiff's  counsel  to  limit  it  to  handi- 
craft trades,  or  to  found  it  on  the  English  system  of  apprentice- 
ship, though  enriched  by  deep  learning  and  indefatigable 
research,  have  proved  unavailing.  In  England,  the  law  of 
apprenticeship  and  the  law  against  the  restraint  of  trade,  may 
have  a  connection.  But  we  think  it  very  clear  that  they  do  not, 
in  any  measure,  depend  upon  each  other.  That  the  law  under 
consideration  has  been  adopted  and  practiced  upon  in  this 
country  and  in  this  state,  is  abundantly  evident  from  the  cases 
cited  from  our  own  reports.  It  is  reasonable,  salutary,  and 
suited  to  the  genius  of  our  government  and  the  nature  of  our 
institutions.  It  is  founded  on  great  principles  of  public  policy, 
and  carries  out  our  constitutional  prohibition  of  monopolies 
and  exclusive  privileges. 

The  unreasonableness  of  contracts  in  restraint  of  trade  and 
business  is  very  apparent  from  several  obvious  considerations. 

1.  Such  contracts  injure  the  parties  making  them,  because 
they  diminish  their  means  of  procuring  livelihoods  and  a  com- 
petency for  their  families.  They  tempt  improvident  persons, 
for  the  sake  of  present  gain,  to  deprive  themselves  of  the  power 
to  make  future  acquisitions.  And  they  expose  such  persons  to 
imposition  and  oppression. 

2.  They  tend  to  deprive  the  public  of  the  services  of  men  in 
the  employments  and  capacities  in  which  they  may  be  most  use- 
ful to  the  community  as  well  as  themselves. 

8.  They  discourage  industry  and  enterprise,  and  diminish  the 
products  of  ingenuity  and  skill. 

4.  They  prevent  competition  and  enhance  prices. 

5.  They  expose  the  public  to  all  the  evils  of  monopoly.  And 
this  especially  is  applicable  to  wealthy  companies  and  large  cor- 
porations, who  have  the  means,  unless  restrained  by  law,  to  ex- 
clude rivalry,  monopolize  business,  and  engross  the  market. 
Against  evils  like  these,  wise  laws  protect  individuals  and  the 
public,  by  declaring  all  such  contracts  void. 

In  the  latest  case  which  we  have  examined.  Homer  v.  Ash/ord, 
8  Bing.  319,^  the  English  law  is  thus  laid  down  by  Chief  Justice 

1.  8  BiBg.  821i 
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Best:  "The  law  will  not  permit  auy  one  to  restraiu  a  person 
from  doing  what  the  publio  and  his  own  interest  require  that 
he  should  do.  Any  deed  therefore,  by  which  a  person  binds 
himself  not  to  employ  his  talents,  his  industry,  or  his  capital  in 
any  useful  undertaking  in  the  kingdom,  would  be  void;  because 
no  good  reason  can  be  imagined  for  any  person  imposing  such 
a  restraint  on  himself.  But  it  may  often  happen,  that  indi- 
vidual interest  and  general  convenience  may  render  engagements 
not  to  carry  on  trade  or  to  act  in  a  profession  in  a  particular  place, 
proper."  As  to  what  shall  be  deemed  a  reasonable  limitation, 
there  is,  and  from  the  nature  of  things  can  be,  no  definite  rule. 
It  must  depend  on  the  circumstances  of  each  particular  case, 
and  the  good  sense  and  sound  discretion  of  the  tribunal  which 
may  have  the  case  to  settle.  It  would  be  out  of  place  now  to 
investigate  it.  There  is  no  limitation  as  to  time,  place,  or  per- 
son. The  restraint  is  perpetual  and  universal.  And  if  the  doc- 
trine be  in  force  in  this  country  and  can  apply  to  any  case,  we 
thiuk  it  must  include  the  one  now  before  us.  In  addition  to  the 
numerous  authorities  cited  by  the  counsel,  we  have  examined 
and  referred  to  the  following:  Clarke  v.  Corner^  Cas.  temp. 
Hardw.  53;  Gheisman  y.  Nainhy,  2  Ld.  Baym.  1456;  S.  0.,  3 
Bro.  P.  C.  349;  Freemanlle  v.  Co.  of  Silk  Throwsters,  1  Lev.  229; 
Cuddon  V.  Eastunck,  Salk.  193;  Harrison  v.  Oodnian,  1  Burr.  12; 
Peirce  v.  Bartram,^  Cowp.  269;  Ounmakers  of  London  v.  Fell^ 
Willes,  384;  Harrison  v.  Gardner,  2  Madd.  198;  Shackle  ^f. 
Baker,  14  Ves.  468;  Morris  v.  Coleman,  18  Id.  468,-»  Crutterell 
y.  Lye,*  17  Id.  336. 
Judgment  for  the  defendant  on  the  demurrer. 


CoNTRAcrrs  in  Restraint  ov  Trade. — ^The  principal  case  ia  cited  in  Orotbp 
v.  Harrison,  116  Mass.  114,  and  in  Taylor  v.  Bkaichard,  13  Allen,  373,  al- 
though in  these  decisions  contracts  difiering  in  their  effect  from  that  here 
discussed  were  considered.  In  Wright  v.  Ryder,  36  Cal.  342,  357»  Alger  ▼. 
Thaclier  is  pronounced  to  be  a  leading  case  on  the  point  which  it  settlee,  and 
its  authority  is  recognized  in  Perkins  v.  Clay,  54  N.  H.  519;  Long  v.  Towl, 
42  Mo.  549;  Whitney  v.  Slayion,  40  Me.  230.  The  distinctions  observed  in 
determining  a  contract  to  be  in  restraint  of  trade,  and  for  that  reason  void, 
will  be  found  laid  down  in  Pierce  v.  Fuller,  5  Am.  Dec.  102;  Pike  ▼.  Thomas, 
7  Id.  741,  and  the  note  thereto,  where  the  general  subject  is  oonaidered,  and 
in  Palmer  ▼.  StMins,  15  Id.  204. 

•  .  —I    r-" 

1.  Clerks  ▼.  Comer,  8.  Morris  y.  Cotman,  18  7«.  48T. 

9.  Pieres  ▼.  Bartrum,  A.  CnMweU  ▼.  l$o. 
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Stetson  v.  Faxon, 

[19  PioxxBixa,  U7.] 

A  CiTT  MAT  Lay  out  Hiohwats;  pablio  highways  may  be  proved  by  pre- 

■cription  or  by  dedication  within  its  limits,  and  for  a  noisanoe  thereon 
an  indictment  will  lie. 

A  BuiLDiNO  Oft  A  FxNOB  ON  A  PiTBLio  HiOHWAY,  whcn  not  in  ezistenoe  for 
sixty  years,  may  be  treated  as  a  nnisanoe. 

A  Sals  or  Laxd  bt  a  Citt  is  made  sabject  to  the  pnblio  easement  of  right 
of  passage  over  the  highways  laid  out  thereon. 
•   Fob  a  Nuisancs  Common  to  tus  Pcblio,  indictment  must  be  resorted  to; 
where  an  individusl  receives  special  injury,  an  action  for  damages  will 
also  lie. 

In  ak  Action  fob  a  Nuisancx,  allegations  of  special  damage  are  essential; 
plaintiff  must  show  that  he  has  sostained  partioolar  injury  different  in 
character  from  that  common  to  all  the  citizens. 

Bbictino  a  Building  out  into  thb  Stbset,  whereby  plaintiff's  warehouse 
is  obstructed  from  view,  free  communication  therewith  cut  off,  causing 
tenants  to  desert  it,  and  necessitating  reducing  rents,  is  a  sufficient  state- 
ment of  a  nojsance  occasioning  particular  injury,  for  which  an  action 
wiUlla 

AcrnoN  on  the  case.  Plaintiff  owned  a  warehouse  facing 
southerly  on  a  way  which  had  been  used  and  recognized  by  the 
city  of  Boston  as  a  street  for  more  than  sixty  years,  although 
no  record  was  in  evidence  of  tbe  laying  out  of  such  way.  The 
city  laid  out  a  new  street  to  the  south  of  this  ancient  one,  run- 
ning in  front  of  plaintiff's  warehouse,  and  thereafter  sold  to 
the  defendant,  who  also  had  a  warehouse  to  the  east  of  the 
plaintiff's,  and  separated  therefrom  by  a  narrow  alley  and 
facing  the  ancient  way,  the  fee  in  this  ancient  way  in  front  of 
his  warehouse  to  the  north  line  of  the  new  street.  The  defend- 
ant then  proceeded  to  erect  a  new  warehouse  on  his  original 
lot,  and  covering  tfaat  portion  of  the  ancient  way  bought  by 
him.  This  new  structure  extended  beyond  tbe  plaintiff 's  build- 
ing thirty-six  feet,  and  the  special  injury  alleged  to  be  thereby 
occasioned  was  tbe  obscuring  and  darkening  the  plaintiff's 
warehouse,  the  obstructing  the  free  communication  therewith 
which  formerly  existed,  the  blocking  the  alley  with  building 
materials  so  as  to  deprive  the  plaintiff  wholly  of  the  use  thereof, 
the  loss  of  tenants,  expenses  of  repairs  and  alterations  to  in- 
duce tenants  to  continue  in  the  occupancy  thereof,  and  the 
reduction  of  rent  occasioned  by  impairing  the  value  of  the 
warehouse.  Verdict  for  the  plaintiff  for  four  thousand  and  ^q 
dollars  and  twelve  cents.     Motion  for  a  new  trial. 
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c/l  Pickering  and  C.  P.  Gurti8j  for  the  defendant. 
J,  Mason  and  C.  O,  Loring^  canira. 

By  Court,  Putnam,  J.  The  city  is  in  some  respects  to  be  re- 
garded as  a  county;  it  has  authority  to  lay  out  and  to  discontinue 
public  highways  as  well  as  town  ways  within  its  limits;  and 
public  highways  may  be  proved  by  prescription,  as  well  as  by 
dedication,  within  those  limits,  as  they  may  be  in  any  other 
part  of  the  commonwealth.  And  individuals  maybe  indicted 
for  public  nuisances  upon  a  public  street  or  town  way,  as  well 
as  upon  a  common  public  highway.  So  the  difference  between 
the  counts  in  that  respect  does  not  affect  the  questions  now  to 
be  considered. 

These  questions  are,  whether  the  instructions  to  the  jury 
were  correct. 

And  first,  we  are  satisfied  the  evidence  was  sufiicient  to  prove 
that  the  place  whereon  the  defendant's  building  was  erected 
was  a  public  highway,  by  prescription,  and  that  the  evidence 
does  not  show  that  it  has  been  legally  discontinued.  No  rec* 
ord  proceedings  of  the  court  of  general  sessions,  or  of  the  city 
government,  have  been  produced,  to  show  such  discontinuance. 
And  DO  length  of  time  short  of  sixty  years  would  be  sufiicient 
to  justify  the  continuance  of  a  fence  or  building  on  a  public 
highway,  but  such  a  building  might  be  presented  and  removed 
as  a  public  nuisance:  Stat.  1786,  c.  67,  sec.  7.  [Reduced  to 
forty  years  by  Rev.  Stat.,  c.  24,  sec.  61.] 

The  sale  of  the  land  by  the  city  to  the  defendant  would  pass  the 
estate  if  the  city  owned  it,  but  it  would  be  subject  to  the  pub- 
lic easement,  and  a  building  erected  thereon  would  be  a  public 
nuisance  notwithstanding  the  deed  from  the  city.  The  king 
himself  can  not  give  license  to  any  to  commit  a  nuisance: 
Yin.,  Nuisance,  F.  The  making  and  paving  North  Market 
street,  by  the  side  of  the  old  street,  and  the  other  acts  of  the 
city,  do  not  amount  to  a  discontinuance  of  the  ancient  high- 
way. Besides,  a  party  may  be  greatly  injured  by  the  discon- 
tinuance, as  well  as  by  the  laying  out  of  a  town  or  public  way, 
and  he  should  have  notice  and  an  opportunity  to  substantiate 
his  claim  for  damages  on  that  account:  Stat.  1816,  c.  90,  sec.  1. 

We  are  all  satisfied  that  the  case  comes  to  the  single  point, 
whether  or  not  the  plaintiff  can  maintain  this  action  for  special 
damages  sustained  by  the  public  nuisance  upon  a  highway.  In 
other  words,  whether  the  evidence  produced  is  sufficient  to 
prove  that  the  plaintiff  has  received  particular  damage  from  this 
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Duiaaxxse^  whiefa  waa  not  common  io  all  tbe  people.  If  it  were 
eommon  to  all,  tben  the  rule  of  law  is  clear,  that  the  remedy 
againat  the  party  mating  the  nuisance  should  be  by  indictment. 
Oa  the  other  hand,  though  the  party  may  be  indicted,  yet  if  an 
individual  receiyes  a  special  damage,  he  may  maintain  hia  ac- 
tion for  it  against  the  wrong-doer. 

In  the  ease  in  Year  Book,  27  Hen.  YIIL,  pi.  10,  p.  27,  the 
plaintiff  declared  that  he  used  to  have  a  way  from  his  house  to 
his  close  by  the  highway,  '*  royal  chemin,*'  to  carry  and  re- 
carry,  etc.,  and  the  defendant  stopped  tbe  highway,  so  that  the 
plaintiff  could  not  go  in  that  part  of  it  to  his  close,  to  his  injury 
and  damage.  There  it  was  a^ued  by  Baldwin,  0.  J.,  that  the 
party  should  be  punished  only  by  presentment  in  the  leet  for 
the  common,  nuisance,  and  that  if  one  could  maintain  an  action, 
another  might,  and  so  the  party  might  be  punished  a  hundred 
timee  for  the  same  cause.  On  the  other  hand,  it  was  said  by 
Fitzherbert,  J.,  that  the  man  who  makes  tbe  nuisance  is  punish- 
able in  the  leet,  and  not  by  action,  unless  it  be  where  a  man 
has  greater  hurt  or  incommodity  than  eYeacj  other  man  had,  but 
that  he  who  had  greater  incommodity  or  hurt  should  have  his 
action  to  recoirer  for  the  special  hurt;  and  the  following  illus- 
tratioa  is  put:  Where  one  makes  a  ditch  across  the  highway, 
and  I  am  traveling  in  the  night  and  with  my  horse  fall  into 
the  ditch,  and  so  have  great  damage  and  inconvenience,  I  may 
have  an  action  against  him  who  made  the  ditch.  And  so  in  the 
principal  case,  the  plaintiff  having  more  "commodity"  in  the 
highway  than  another  had,  when  it  was  stopped  he  had  greater 
damage,  because  he  had  no  other  way  to  his  close.  But  if  he 
bad  not  greater  damage  than  another,  then  he  should  not  have 
any  action. 

And  the  law  is  so  laid  down  by  Lord  Ooke.  To  maintain  this 
action,  the  plaintiff  must  proTC  that  the  damage  he  has  sustained 
**  is  not  common  to  others,"  to  use  the  expression  of  Lord  Coke: 
Co.  Lit.  66  a.  So  in  5  Co.  73,  WUUams'  cuse^  the  same  law 
ia  stated.  **  But  if  any  particular  person  afterwards,  by  the 
nuisance  done,  has  more  particular  damage  than  any  other, 
there  for  that  particular  injury  he  shall  haye  a  particular  action 
on  the  case." 

The  general  rule  seems  clear  enough,  but  the  difficulty  arises 
from  its  application  to  the  particular  case. 

In  Paine  v.  Patridh^  Carth.  194,  it  was  said  by  Holt,  C.  J., 
that  if  a  highway  be  so  stopped  that  a  mao  is  delayed  a  little 
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while  on  bis  journey,  by  reason  whereof  he  is  damnified,  or 
some  important  affair  neglected,  that  is  not  such  a  special 
damage  for  which  an  action  of  the  case  will  lie;  but  that  the 
damage  ought  to  be  direct  and  not  consequential,  as  the  loss  of 
his  horse,  or  some  corporal  hurt  in  falling  into  a  trench  in  a 
highway.  In  Eubert  t.  Groves^  1  Esp.  148,  the  plaintiff  de- 
clared that  he  was  posBessed  of  a  messuage  and  had  a  way  out 
of  the  same  through  and  oyer  a  public  highway,  to  carry  all 
things  necessary  in  the  coal  and  timber  busiuess,  which  the  de- 
fendant obstructed  by  earth  and  rubbish;  and  thereby  prevented 
the  plaintiff  from  carrying  on  his  business  as  a  coal  and  timber 
merchant  in  so  advantageous  a  manner  as  he  had  a  right  to  do, 
but  he  was  obliged  to  carry  the  coals  by  a  circuitous  route. 
Lord  Kenyon  ordered  the  plaintiffs  to  be  called,  being  of  opin- 
ion that  this  was  not  such  a  special  damage  as  would  entitle  the 
plaintiff  to  maintain  the  action.  The  authority  of  this  case  has 
been  greatly  shaken,  however,  as  will  be  seen  hereafter. 

In  Maynell  v.  Saltmarah,  1  Keb.  847,  the  plaintiff  brought  his 
action  against  the  defendant  for  erecting  posts  in  a  highway 
through  which  the  plaintiff  passed  to  and  from  his  close,  and 
alleged  that  his  corn  was  corrupted  and  spoiled  in  consequence 
of  the  obstruction;  and  it  was  held  that  that  was  a  sufficient 
special  damage  to  support  the  plaintiff's  action. 

In  Chichester  v.  Lelhbridge,  Willes,  71,  where  the  defendant 
obstructed  the  highway  by  a  ditch  or  gate  across  the  road,  by 
means  of  which  the  plaintiff  was  obliged  to  go  a  longer  and 
more  difficult  way  to  and  from  his  close,  and  the  defendant 
opposed  the  plaintiff  in  attempting  to  remove  the  nuisance,  it 
was  held  that  the  action  well  lay  for  special  damages.  And 
Willes,  C.  J.,  cited  the  case  of  Hart  v.  Basset,  T.  Jones,  156, 
where  one  had  a  right  to  tithes  and  a  direct  way  to  carry  them 
through  a  highway  to  his  barn,  but  who  was  obliged,  in  conse- 
quence of  the  stoppage  of  the  highway,  to  carry  them  by  a 
longer  and  more  difficult  way,  recovered  for  the  extra  labor 
and  pains  which  he  was  forced  to  take  with  his  cattle  and  ser- 
vants by  reason  of  the  obstruction. 

In' Willes,  in  a  note,  may  be  found  a  reference  to  the  case  of 
Jceson  V.  Moore,  reported  in  Salk.  15;  in  1  Ld.  Baym.  486;  and 
in  12  Mod.  262,  case  474.  There  the  plaintiff  declared  that 
ho  had  a  colliery  near  a  highway  by  which  he  used  to  carry  hia 
coals,  and  that  the  defendants  stopped  the  way,  and  so  the 
plaintiff  lost  the  opportunity  of  selling  his  coals,  which  were 
greatly  deteriorated.     The  court  of  king's  bench  were  divided 
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in  opinion,  and  the  cause  was  argued  before  all  the  judges  of 
Elngland,  who  agreed  with  Turton,  J.,  and  Oould,  J.,  that  the 
action  lay.  They  said,  among  other  things,  that  the  plaintifF 
did  suffer  a  special  damage  more  than  the  rest  of  the  king's 
Btibjects,  and  particularly  in  respect  to  hid  trade,  and  we  par- 
ticularly refer  to  the  opinion  of  Gould,  J.,  and  the  cases  cited 
by  him,  which  are  not  by  us  now  cited  more  at  large.  In 
Baker  v.  Moore,  cited  by  Oould,  J.,  in  1  Ld.  Baym.  491,  the 
plaintiff  sued  the  defendant  for  making  an  obstruction  across 
a  highway,  in  consequence  of  which  the  plaintiff's  tenants  left 
his  houses  and  he  lost  the  profits  of  them.  It  was  objected  for 
the  defendant,  that  the  damage  was  not  special  enough,  but 
the  court  were  of  a  different  opinion.  The  judgment  was 
arrested,  however,  upon  another  ground,  viz.,  that  the  plaintiff 
did  not  show  that  he  was  possessed  of  any  bouses  in  which 
there  were  tenants,  and  if  he  had  not  any  houses,  then  he 
could  not  be  damnified. 

In  Boee  ei  al,  v.  MUes,  4  Mau.  &  Sel.  101,  the  defendant  ob- 
Btructed  a  public  navigable  creek  by  mooring  his  barge  across  the 
same,  and  prevented  the  plaintiff  from  navigating  his  loaded 
barges,  per  quod  he  was  obliged  to  carry  his  goods  overland  at 
great  expense;  and  the  action  was  supported.  In  Oready  v.  Cod- 
Hng  «<  oZ.,  2  Bing.  263,  the  plaintiff  was  in  the  habit  of  passing 
upon  and  down  a  highway  with  coals,  and  was  detained  four 
hours,  and  could  not  carry  as  many  loads  in  a  day  by  the  circuit- 
ous route  which  he  was  obliged  to  go  in  consequence  of  the  de^ 
fendants^  obstruction  of  the  highway;  and  the  action  was  main- 
tained. 

The  case  of  The  Mayor  and  Burgesses  of  Lyme  Begis  v.  fferi' 
ley,  original  plainiiff,  1  Bing.  (N.  B.)^  222,  has  a  strong  bearing 
upon  the  case  at  bar.  The  facts  (very  shortly)  were,  that  the 
king  granted  to  the  corporation  the  pier-quay  of  Lyme  Begis, 
and  they  were  to  repair  the  buildings,  banks,  sea-shore,  and 
other  mounds,  etc.,  between  the  borough  and  the  sea,  at  their 
own  cost.  They  accepted  the  charter.  The  plaintiff  had  land 
near  the  sea-shore,  which  was  overflowed  in  consequence  of  the 
wrongful  omission  of  the  corporation  to  repair  the  banks,  sea- 
shore, etc.;  and  he  brought  his  action  for  the  special  injury. 
The  cause  was  decided  in  the  house  of  lords  in  1834.  It  was 
held,  that  an  indictment  would  lie  against  the  corporation  for 
the  breach  of  their  duty  which  arose  under  the  charter. 
Park,  J.,  who  delivered  the  opinion  of  the  judges,  said:  "It  is 

1.  1  Bing.  New  Cm. 


128  Stetsok  t;.  Faxcr!«.  [Maaa 

clear  and  nndoabtod  law,  that  whereyer  an  iudictment  lies  for 
non- repair,  an  action  on  the  case  will  lie  at  the  suit  of  a  partj 
Bustaining  anj  peculiar  damage. "  The  judgment  for  the  original 
plaintiff  was  aiBrmed. 

We  propose  to  cite  only  two  other  caees,  one  decided  in  Bal- 
timore county  court,  before  Stephenson  Archer,  chief  judge  of 
the  ^xth  judicial  district  of  Maryland:  Baron  eial,  t.  The  Mayor 
and  Cily  Gimncil  of  Baltimore,  2  Am.  Jar.  203;  the  otiber,  a  late 
English  decision:  WiUoes  ▼.  Hangerfard  Market  Co.^  2  Bing.  (N. 
B.)'28]. 

The  plaintiifs  in  the  former  case  owned  a  wharf  in  the  harbor 
of  Baltimore,  and  the  city  authorities  of  Baltimore  diverted  cer> 
tain  streams  of  water  from  their  natural  channels  to  a  point  near 
the  plaintiffs'  wharf,  and  thereby  caused  a  great  deposit  of  sand 
and  earth  to  be  carried  down,  and  so  to  lessen  the  depth  of 
water  at  the  wharf,  and  materially  to  impair  the  rents  and  value 
of  the  wharf. 

It  was  contended,  among  other  things,  for  the  defendants, 
that  if  any  wrong  was  done  in  filling  up  the  navigable  water 
near  to  the  wharf  to  some  extent,  as  the  plaintiffs  set  forth,  it 
was  a  public  nuisance,  and  that  the  defendants  were  answer- 
able only  upon  an  indictment,  and  not  in  a  civil  action  by  the 
plaintiffs.  The  opinion  of  Archer,  G.  J.,  is  very  clear  and 
able.  It  is  founded  on  the  immutable  principles  of  justice  and 
sound  constitutional  law.  "If  (said  he)  the  exercise  of  the 
power  [by  the  defendants]  was  wanton  or  lawless  and  improvi- 
dent, everyone  admits  their  responsibility."  But  the  case  was 
not  defended  upon  that  ground.  On  the  contrary,  it  was  con* 
tended  by  the  defendants,  that  they  were  a  public  corporation^ 
acting  within  the  scope  of  their  authority,  upon  advice,  with 
due  care  and  circumspection.  The  opinion  of  Archer,  O.  J., 
proceeds  upon  that  ground,  that  it  was  a  measure  which  was 
necessary  and  beneficial  to  the  city;  but  it  was  held,  that  they 
should  not  carry  it  into  effect  without  compensating  the  indi- 
viduals whose  property  was  thereby  sacrificed.  The  right  of 
the  plaintiffs  to  pass  and  repass  with  their  vessels  in  the  navi- 
gable waters,  was  recognized.  They  had  been  deprived  of  the 
privilege  by  the  act  of  the  defendants.  They  had  as  perfect  a 
right  to  the  profits  growing  out  of  the  depth  of  the  navigable 
water  which  flowed  up  to  their  wharf,  as  to  the  wharf  itself 
But  only  vessels  of  smaller  size  could  approach  the  wharf  after 
the  deposit   had  been  made,  and  which  the  defendants  had 
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eanaed.  Tkeir  right  to  wharfage  waa  gieaily  impaired,  and 
for  that  special  injury  thej  were  entitled  to  maintain  their 
action.  The  defendants,  said  the  chief  jadge^  ''are  trustees 
of  public  interests,  for  their  own  benefit,  and  ought  to  answer 
as  an  individual  to  the  person  at  whose  expense  thej  are  bene- 
fited." The  jury  in  that  case  returned  a  yerdict  for  the  plaints 
iffs  for  four  thousand  seTcn  hundred  dollars. 

The  case  of  Wilkes  t.  Hwngerford  Markei  Company ^  was  de- 
cided in  November,  1835.  The  plaintiff,  a  bookseller,  having  a 
shop  by  the  side  of  a  public  thoroughfare,  suffered  in  his  busi- 
ness in  consequence  of  passengers  having  been  diverted  from 
the  thoroughfare  by  an  unauthorized  obstruction  across  it  for 
an  unreasonable  time.  The  allegation  of  the  plaintiff  was,  that 
by  means  of  the  obstruction  he  was  prevented  from  carrying  on 
his  trade  and  business  in  so  large,  ample,  and  beneficial  a  man- 
ner as  he  otherwise  might  and  would  have  done,  and  that  he 
had  lost  and  been  deprived,  during  the  time  that  the  obstruc- 
tion existed,  of  divers  great  gains  and  profits  which  might  and 
otherwise  would  have  arisen  and  accrued  to  him  from  carrying 
on  the  trade  and  business  of  a  bookseller  in  his  messuage  and 
premises.  The  plaintiff  proved  the  allegations  in  his  writ,  and 
obtained  a  verdict.  And  on  the  hearing  of  the  motion  for  a 
nonsuit,  it  was  contended,  that  the  act  of  the  defendants  con- 
stituted a  public  nuisance,  for  which  an  indictment,  but  not  a 
civil  action,  might  lie.  The  whole  court  decided  otherwisf 
And  the  cases  from  the  year  books  up  to  that  time  were  exam- 
ined. Lord  Kenyon's  ruling  in  the  case  of  Hubert  v.  Groves 
was  examined.  Tindal,  C.  J.,  suggested  a  distinction  between 
that  case  and  the  case  then  under  consideration,  which  seemed 
not  satisfactory  even  to  himself,  for  he  concluded  by  remarking, 
that  if  it  were  not  su£Scient,  he  must  yield  to  the  greater  au- 
thority of  other  decisions.  Park,  J.,  thought  it  not  entitled  to 
the  respect  which  is  commonly  rendered  to  the  opinions  of 
Lord  Kenyon.  In  short,  the  authority  of  that  cai^e  was  greatly 
shaken,  if  it  was  not  overruled. 

The  rule  of  the  law,  which  is  applicable  to  the  case  at  bar, 
has  been  in  full  force  for  many  centuries.  We  know  that  ex- 
treme cases  may  be  put,  which  makes  it  difficult  to  draw  the 
line  between  substantial  and  imaginary  damages.  Thus,  sup- 
pose a  ditch  to  be  cut  across  Washington  street  at  the  Boxbury 
line;  shall  every  holder  of  real  estates  and  of  shops  in  that  street, 
between  Comhill  and  Boxbury,  maintain  an  action  for  special 
damages  to  their  estates  for  that  nuisance  ?    The  proposition 
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would  seem  to  be  absurd.  But  it  would  not  follow,  that  be- 
cause some  owners  of  shops,  who  lived  a  mile  from  the  obstruc- 
tion, might  not  have  special  damages,  those  who  lived  near  to 
it  might  not.  Let  those  who  suffer,  have  their  actions.  The 
question  of  damages  may  be  safely  intrusted  to  the  jury.  We 
mean  to  give  no  countenance  for  suits  de  minimis.  But  suppose 
that  twenty  men,  in  the  course  of  one  night,  shonld  fall  into 
that  ditch  and  receive  injury,  could  it  be  maintained  that  each 
of  them  might  not  severally  recover  special  damages,  according 
to  the  extent  of  the  actual  injury  received  by  each? 

The  people  at  large  are  supposed  to  be  injured,  merely  be- 
cause they  can  not  pursue  a  particular  track;  which  is  an  incon* 
venience  felt  by  thousands,  to  be  redressed  by  a  prosecution  in 
the  name  of  the  commonwealth.  They  suffer  no  actual  particu- 
lar injury  to  their  trade  or  estates,  and  a  prosecution  on  the  be- 
half of  the  public  furnishes  the  appropriate  remedy.  But 
individuals  who,  either  in  their  persona  or  estates,  suffer 
great  damage,  which  may  be  proved  to  proceed  and  follow 
necessarily  from  the  public  nuisance,  surely  stand  upon  differ- 
ent ground.  And  each  may  have  his  action  and  recover  for  the 
particular  damage,  according  to  the  evidence. 

Take  the  case  cited  from  1  Bing.  N.  B.  222.  The  plaintiff's  lands 
were  inundated  by  means  of  the  nuisance.  The  inhabitants  of 
the  borough  who  had  no  lands  in  that  situation,  could  only 
justly  complain  of  a  common  annoyance.  But  all  the  individ- 
uals who  held  lands  in  severalty,  might  severally  maintain  their 
actions  for  their  several  special  damages.  So  in  the  case  cited 
from  2  Id.  281,  which  has  a  strong  resemblence  to  the  case  at 
bar.  The  plaintiff  there  was  deprived  of  the  profits  of  his  book- 
store, and  his  estate  was  greatly  prejudiced  by  the  public  nui- 
sance. But  the  community  had  no  estate,  and  no  bookstores 
in  that  situation.  They  only  suffered  such  inconvenience  from 
the  obstruction  of  the  highway  as  was  common  to  all  the  peo- 
ple. Let  them  indict  the  wrong-doer  if  they  will.  So  in  the 
case  cited  from  the  American  Jurist.  It  was  the  plaintiffs  whose 
wharf  estate  was  greatly  deteriorated  by  the  public  nuisance. 
The  inhabitants  of  Baltimore  were  rather  benefited  than  injured 
by  the  public  improvement,  by  which  the  plaintiff's  interest  was 
destroyed. 

So  in  the  case  at  bar,  the  citizens  of  Boston  who  want  a  mere 
right  of  passage  from  Market  square  to  the  sea,  may  pasa 
through  North  Market  street  as  well  as  they  could  through  the 
old  way  which  was  obstructed.    They  have  no  lands  and  ware« 
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hoases  to  be  destroyed  or  greatly  injured;  they  have  do  loss  of 
rents  from  the  desertion  of  tenants.  They  at  most  are  obliged 
to  traxel  in  a  new  street  uear  to  the  old  one,  and  probably  do 
not  desire  to  have  the  old  one  re-opened.  At  most  they  could 
complain  only  of  what  is  technically  a  common  nuisance,  by 
which  they  experience  only  an  inconvenience  common  to  all  the 
citizens.  But  what  to  them  is  at  most  a  mere  common  incon- 
venience, is  a  thing  which,  in  respect  to  the  plaintiff,  essentially 
impairs  the  value  of  his  estate. 

We  agree  that  the  plaintiff  must  set  forth  a  special  damage . 
It  will  not  be  sufficient  for  him  to  state  merely  that  the  defend* 
ant  obstmcted  the  highway  in  such  a  manner  as  that  he  could 
not  pass  through  it:  Fi,ieux  v.  Hovenden,  Cro.  Eliz.  G64.  He 
must  fail  unless  he  goes  on  and  states  that  he  has  sustained  a 
particular  injury,  different  in  its  character  from  that  which  is 
common  to  all  the  citizens. 

We  will  now  very  briefly  recur  to  the  facts  alleged  and  proved 
in  the  case  at  bar.  The  plaintiff  averred  his  title  to  the  ware- 
houses and  real  estate,  and  that  by  means  of  the  obstructions 
made  by  the  defendant  upon  the  highway,  his  warehouses  have 
been  greatly  obscured  and  injured,  and  access  thereto  prevented 
from  and  along  the  part  of  the  highway  so  obstructed;  that 
thereby  the  free  communication  which  the  plaintiff  and  other  per- 
sons frequently  resorting  to  his  warehouses  formerly  enjoyed,  has 
been  greatly  diminished  and  hindered ;  that  he  has  suffered  great 
damage  from  the  nuisance,  by  reason  of  his  warehouses  and 
lands  having  been  deserted  by  his  tenants,  and  left  vacant  and 
onoccupied  by  the  frequent  changes  and  removals  of  his  tenants 
and  occupiers,  and  that  he  has  been  obliged  to  reduce  his  rents, 
etc. 

Now  upon  the  authority  of  the  adjudged  cases  before  referred 
to,  we  are  all  of  opinion,  that  these  are  sufficient  special  inju- 
rieSy  peculiar  to  the  plaintiff,  and  not  common  to  all  the  citizens^ 
for  which  the  plaintiff  may  maintain  his  action,  notwithstand- 
ing  the  defendant  may  be  liable  to  answer  upon  an  indictment 
for  the  public  nuisance.  The  facts  alleged  have  been  proved 
to  the  satisfaction  of  the  jury;  and  they  have  assessed  damages 
for  the  plaintiff  in  the  sum  of  four  thousand  and  ten  dollars 
and  twelve  cents. 

No  motion  is  made  to  set  aside  the  verdict  on  the  ground 
that  the  damages  were  excessive.  There  was  no  motive  to  give 
too  much;  for  if  the  city  are  to  indemnify  the  defendant  upon 
their  covenant  of  warranty  contained  in  their  deed  to  him,  the 
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damages  must  fall  upon  the  jurors  themselyes  in  due  propor- 
tion. And  the  long-established  rule  of  law  which  we  enforoe^ 
is  not,  we  trust,  to  check  the  progress  of  public  improYemeni. 
Let  the  city  take  from  iudividuals  all  that  is  necessary,  conveni- 
ient,  and  becoming  this  great  and  flourishing  capital,  but  let 
compensation  go  hand  in  hand  with  the  public  benefit. 

The  opinion  of  the  whole  court  is,  that  the  plainti£f  is  enti* 
tied  to  have  his  judgment  upon  the  verdict. 


Pbivatb  Action  fob  Public  Nuisance. — That  an  individnal  who  snffen 
particular  injury  by  reason  of  a  public  nuisance  may  have  an  action  therefor, 
is  a  well-settled  principle  of  law:  Burrows  v.  Pixiei/,  1  Am.  Deo.  56  and  note; 
S.O.,  1  Root,  362;  ffugkesY,  Heiaer,  2  Am. Dec.  459;  S.  C,  1  Binn.463;  LanMng 
T.  Smith,  21  Am.  Dec.  80;  S.  C,  4  Wend.  9;  Baker  v.  Boston^  22  Anu  Doc; 
421;  S.  C,  12  Pick.  184;  AbboU  v.  MUla,  23  Anu  Deo.  222;  S.  C,  3  Vt.  521; 
Milla  V.  Ball,  24  Am.  Deo.  160;  S.  C,  9  Wend.  315;  Bung  v.  Shoneberger,  26 
Am.  Dec.  95  in  note;  S.  C,  2  Watts,  23;  Blanc  v.  Klumpht,  29  CaL  159; 
Tolo  Co,  V.  Sacramento,  36  Id.  195;  Aram  v.  SehaUenberger,  41  Id.  448; 
Jarvis  v.  Santa  Clara  V.  B.  B.  Co.,  52  Id.  438;  Cobum  v.  Ames,  Id.  385; 
Bigley  v.  Nunan,  53  Id.  403;  Payne  v.  McKinley,  54  Id.  532;  O'Brien  v. 
Nortrich  and  Worcester  R.  B.  Co.,  17  Conn.  372;  Sesley  v.  Bishop^  19  Id.  128; 
Coastline  B.  B.  Co.  v.  Cohen,  50  Ga.  451;  Macdonald  v.  Englidi,  85  111.  232; 
Prince  v.  McCoy,  40  Iowa,  533;  EtceU  v.  Greenwood,  26  Id.  377;  Venard  v. 
Cross,  8  Ran.  248;  Brown  v.  Watson^  47  Me.  161;  Dudley  v.  Kennedy,  63  Id. 
465;  Thayer  v.  Boston,  post;  Wesson  v.  Washburn  Iron  Co.,  13  Allen,  101; 
Houck  V.  WadUer,  .34  Md.  265;  S.  C,  6  Am.  Rep.  332;  Harrison  v.  Sterett,  4 
Har.  &  M.  540;  SJiaubut  v.  St.  Paul  A  Sioux  CUy  B.  B.  Co.,  21  Minn.  502; 
Dawson  v.  SL  Paul  F.  6:  M.  Ins.  Co.,  15  Id.  136;  Green  v.  Lake,  54  Miss.  540; 
Bunyon  v.  Bordine,  14  N.  J.  L.  (2  Green)  472;  Lansing  v.  Smith,  21  Am.  Dec. 
89  and  note;  Mills  v.  IJall,  24  Id.  160  and  note;  Milhau  v.  Sliarp,  27  N.  Y.; 
Francis  v.  SdiodJJcopf,  63  Id.  152;  Milarkey  v.  Foster,  6  Or.  378;  S.  C,  25  Am. 
Rep.  531  and  note;  Pittuburijh  v.  Scott,  1  Pa.  St.  309;  Hughes  v.  Ileiser, supra; 
Clark  V.  Peckham,  10  R,  I.  35;  Baxter  v.  Winooski  T.  Co.,  22  Vt.  1J4;  Ilaich 
V.  Vt.  Central  B.  R.  Co.,  28  Id.  142;  Barnes  v.  Bacine,  4  Wis.  454;  WUUaims 
V.  Bmiih,  22  Id.  594;  Greene  v.  M innemacfier,  36  Id.  50;  Dunn  v.  Stone,  2  Car. 
L.  Repos.  261;  Gordon  v.  BaxUr,  74  N.  C.  470. 

In  many  of  these  cases,  damages  such  as  would  support  a  private  action  for 
a  public  nuisance  are  required  to  be  "  peculiar  and  speciaL"  But  this  phrase 
doubtless  means  the  same  as  "  particular  "  used  in  the  above  statement.  The 
difficulty  arises  when  it  is  sought  to  determine  what  given  injury  is  "  par- 
ticular "  or  * '  special  and  peculiar  "  within  the  intent  of  the  rule.  One  of  tiie 
earliest,  if  not  the  first  recorded  case,  states  the  general  doctrine  and  givei 
the  reason  in  such  a  manner,  as  to  leave  no  further  expression  of  the  principle 
necessary,  and  to  furnish  a  plain  criterion  for  its  application.  It  is  admitted 
that  even  in  England,  where  this  case  was  decided,  it  has  not  been  followed 
in  spirit,  and  certainly  not  in  many  of  the  courts  of  this  country.  If  adopted, 
however,  it  would  put  an  end  to  the  diversity  of  opinion  which  prevails  upon 
this  subject,  and  would  insure  a  reasonable  determination  of  the  rights  of 
private  individuals  with  respect  to  public  nuisance.  The  case  referred  to  is 
that  reported  under  the  title  of  Williams*  case,  5  Go.  73.  In  the  course  of  th* 
opinioo  this  language  is  used:  *'  A  man  shall  not  have  an  aetkni  on  tlie  caw 
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lor  »  musance  done  in  the  lughway,  for  it  is  a  common  fiTiiwanfw,  and  th«n  it 
!■  not  raaaonable  that  a  particnlar  person  shoald  have  the  action;  for  by  the 
nine  reason  every  one  might  have  an  action,  and  then  he  would  be  punished 
one  hundred  times  for  cue  and  the  same  cause.  But  if  any  particular  person 
afterwards,  by  the  nuisance  done,  has  more  particular  damage  than  any  other, 
then  for  that  particular  injury  he  shall  have  a  particular  action  on  th.e  case. 
And  for  oommon  nuisances  which  are  equal  to  all  the  king's  liege  people,  the 
common  law  has  appointed  other  courts  for  tb«|x>rTection  and  reforming  of 
them.'' 

This  decision  affirms  the  existence  of  a  private  right  of  action  where  the  party 
mffen  *'more  particular  damage  done"  than  other  people.  This  is  the 
sound  distinction.  If  a  single  individual  be  permitted  in  any  case  to  sue  at 
law  for  the  damage  occasioned  him,  it  ought  to  be  in  such  instances  as  those 
soggeeted,  that  is,  wherever  he  receives  damage  in  which  the  public  do  not 
share.  In  the  well-established  cases  of  special  damage,  where  by  reason  of  a 
public  nuisance,  such  as  stagnant  water,  offensive  employments,  illness  is  oc- 
casioned in  the  plaintiff's  family,  or  his  house  is  rendered  uninhabitable,  the 
injury  which  he  suffers  is  exactly  that  which  the  public  at  large  suffer,  only 
in  a  different  degree.  It  is  because  the  stagnant  waters  or  noisome  trades  are 
likely  to  cause  sickness  and  render  dwellings  uninhabitable  that  they  are 
deemed  public  nuisances,  and  for  continuing  them  an  indictment  would  lie. 
But  just  so  soon  as  any  person  finds  that  his  house  is  growing  uninhabitable, 
or  his  family  are  being  made  sick,  he  can  have  a  remedy  therefor.  And 
each  person  so  situated  may  bring  an  action.  So  far  as  the  public  are  con- 
cerned, the  offensive  odors  constituting  the  nuisance  injure  each  member 
thereof,  but  because  the  injury  is  not  great  enough  to  be  felt  appreciably  by 
each  one,  they  must  all  join  through  their  common  prosecutor  by  indictment. 
In  the  one  case  the  damage  is  direct  and  substantial;  in  the  other  it  is  not. 
In  the  one  case  damage  is  incurred  wherein  the  public  do  not  share,  and  is 
greater  than  that  experienced  by  the  public;  in  the  other,  all  suffer  alike  and 
each  equally  imperceptibly.  Nuisances  of  this  particular  character  have  been 
before  the  courts  in  HamiUoH  v.  Columbus,  52  Ga.  4.35;  Francis  v.  Sehoellkopf, 
53  N.  Y.  152;  Greene  v.  Winntmacher,  36  Wis.  50;  Mills  v.  Hall,  24  Am.  Deo. 
160. 

In  nnisances  of  this  kind  there  is,  perhaps,  no  diversity  of  opinion,  the 
"particular"  character  of  the  injury  being  so  manifest.  But  in  the  consid- 
eration of  another  class  of  nuisances,  obstructions  of  highways,  some  of  the 
courts  loee  sight  of  the  nature  of  the  injury  to  the  public  and  the  private 
individual  respectively,  and  lay  down  principles  which  would  deprive  one  of 
his  action  for  actual  damage  occasioned  by  stagnant  waters  or  noisome  occu- 
pations. It  is  even  said  that  the  injury  to  the  individual  must  not  be 
"  greater  in  degree  merely"  than  that  to  the  general  public,  but  *'  must  be  an 
injury  different  in  kind  from  that  sustained  by  the  public:"  Bigely  v.  Nunan^ 
63  CaL  403;  Payne  v.  MeKinley,  54  Id.  532;  Aram  v.  ScJudlmherger,  41  Id. 
449.  To  illustrate,  in  the  last  case,  where  a  fence  was  about  to  be  built 
across  a  road,  although  the  only  means  of  access  to  plaintiff's  premises  would 
thereby  be  cut  off,  yet  as  this  inconvenience  was  greater  to  him  than  to  the 
general  poblic,  *'  simply  from  the  more  frequent  occasion"  he  might  have  to 
travel  the  road,  and  was  **  of  the  same  nature  as  would  occur  to  any  othei 
person  who  might  have  occasion  to  use  it,"  he  was  thought  not  to  suffer  par- 
ticular or  special  damage.  It  is  perfectly  apparent  that  the  erection  of  such 
a  fence  would  be  a  nuisance  to  the  public,  to  those  who  had  no  call  to  travel 
the  road  as  well  as  to  those  who  had;  but  to  say  that  those  who  had  noothef 
of  exit  from  their  premises  suffered  no  injury  peculiar  to  tbemaelvai 
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and  differunt  from  the  citizens  at  large,  is  to  take  away  the  right  of  private 
action  for  public  nuisance.  To  require  damage  of  a  different  kind  from  thai 
inflicted  upon  the  public  to  support  an  individual  action,  is  to  hold  that  sueh 
AD  action  will  not  lie  for  a  public  nuisance.  The  injury  occasioned  deter> 
mines  whether  a  given  thing  is  a  nuisance,  and  of  what  class;  if  it  is  to  the 
public,  then  the  thing  is  a  public  nuisance;  if  not,  then  it  is  a  private  nui- 
sancer It  is  well  known  that  a  public  nuisance  may  also  be  a  private  one: 
Origshy  v.  Clear  Lake  Wat^  Co.,  40  CaL  390;  bat  if,  as  stated  in  the  decis- 
ion from  Califomia,  above  cited,  to  enable  a  i)erson  to  sue  for  a  common  nui- 
sance, he  LB  required  to  suffer  injury  of  a  difierent  kind  from  the  public,  then 
it  is  not  the  common  nuisance  at  all  which  ho  sues  for,  but  an  entirely  different 
one.  If  it  must  be  an  injury,  a  nuisance  of  another  kind,  it  can  not  be  the 
same  nuisance  of  which  the  public  complain.  And  the  time-honored  role 
first  herein  stated,  that  a  private  action  would  lie  for  particular  injury  aria- 
ing  from  a  common  nuisance,  would,   under  this  construction,  be  abrogated. 

But  these  cases  are  opposed  to  the  current  of  the  authorities.  To  have 
suffered  in  a  greater  degree  than  the  public  is  to  have  received  special  and 
peculiar  damage  according  to  the  best-considered  and  greatest  number  of  the 
cases.  Instances  of  obstructions  of  a  highway  where  such  has  been  declared 
to  be  the  law  are:  Milarkey  v.  Foster,  6  Or.  878;  S.  C,  25  Am.  Hep.  531  and 
note;  Venanl  v.  Cross,  8  Kan.  248;  Barnes  v.  Racine,  4  Wis.  454;  WilUams 
V.  Sinifhy  22  Id.  594;  Ewell  v.  Oreenwood,  26  Iowa,  377;  Brown  v.  WaUon,  47 
Me.  161;  Dudley  v.  Kennedy,  63  Id.  465;  Gtyrdon  v.  BaxUr,  74  N.  C.  470; 
Clark  V.  Peckham,  10  R.  I.  35;  contra,  Seeley  v.  BisJiOp,  19  Conn.  128,  135. 
It  is  an  injury  iu  which  the  public  do  not  share;  as  said  in  Dudley  v.  Ken^ 
nedy,  supra,  the  damages  sustained  are  "over  and  above  those  inflicted  on  the 
general  public."  The  injury  is  plainly  distinguishable  from  that  suffered  by 
the  public  at  large,  as  explained  in  Cooley  on  Torts,  618.  Therefore  redress 
.%t  law  is  and  ought  to  be  given.  The  objection  tiiat  according  to  the  same 
reasoning  every  one  so  injured  could  bring  an  action  for  the  nuisance,  is  of 
little  avail.  It  is  no  defense,  as  Chancellor  Walworth  remarks,  in  Lansiny  v. 
Smiih,  4  Wend.  0;  S.  C,  21  Am.  Dec.  9,  **to  say  that  he  has  injured  many 
others  in  the  same  way,  and  that  he  will  be  ruined  if  he  is  compelled  to  make 
compensation  to  all."  The  supreme  court  of  Kansas,  in  Venard  v.  Cross,  8 
Kan.  248,  a  case  sitnilar  to  Aram  v.  Schallenberger,  41  Cal.  449,  distinctly 
said  that  such  an  obstruction,  as  was  not  thought  by  the  Califomia  court  to 
create  a  "particular"  injury,  "is  a  particular  injury  to  the  plaintiff,  one 
differing  not  merely  in  degree,  but  also  in  kind,  from  that  suffered  by  the 
community  in  general."  Iu  fact,  it  is  difficult  to  reconcile  the  doctrine  of  Arcan 
V.  SrhaUenbt^rr/tr  with  the  principle  embodied  in  a  question  asked  by  that 
court  iu  Blanc  v.  Klumpke,  29  Cal.  159:  if  by  a  public  nuisance  the  plaintiff 
"is  obstructed  in  tho  free  use  of  his  property,  and  its  comfortable  enjoyment 
by  him  is  thereby  interfered  with  and  to  some  extent  prevented,  can  it  be 
said  he  suffers  only  in  common  with  the  public  at  large  ?" 

Upon  another  question  arising  out  of  the  obstruction  of  a  public  way,  the 
courts  arc  not  so  harmonious  as  upon  the  effect  of  a  complete  cutting  off  of 
one's  ingress  and  egress.  The  question  is,  does  a  person  suffer  special,  partic- 
ular injury  when  he  is  oblii;e<l  to,  aud  can  take  a  more  circuitous  route  ? 
The  same  principle  which  has  herein  been  contended  for,  that  the  injury  is 
special,  particularly  when  not  shared  in  by  the  people  at  largo,  applies  to  this 
state  of  facts  as  well  as  to  that  of  a  complete  cutting  off  of  the  passage.  But 
courts  seem  loath  to  make  the  application,  because,  doubtless,  of  the  multi- 
plicity of  suits  it    (ould  occasion,  and,  as  some  urge,  of  the  consequential 
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iiabire  of  the  damage.  For  consequential  damaf^e,  the  Kngliah  conrta  refuae 
an  individnal  action:  Benjamin  v.  ^^t,  L.  B.  (9  C.  P.)  400;  S.  C,  10  Moak, 
231; »  diatinction,  however,  repudiated  in  thia  country:  Lansing  v.  SmUh^  21 
Am.  Dec  89;  S.  C,  4  Wend.  9;  PUttbwrgh  v.  ScoU,  1  F^  St.  309;  BaacAer  ▼. 
WinooBki  T.  Co.,  22  Vt.  1 14.  But  the  mere  necessity  to  take  a  longer  road 
ia  pnmoauced  by  several  courts  to  be  the  very  same  injury  that  every  citizen 
feels  by  reason  of  the  obstruction,  and  to  impose  on  no  particular  person  any 
damage  distinguishable  from  that  which  the  public  have  suffered:  Shaubut  ▼. 
Sk  Paul  <C-  &ioux  City  R.  i?.  Co.,  21  Minn.  602;  Daumcm  v.  St.  Paul  F.  is  M. 
Ins,  Co.,  15  Id.  136;  IJouck  v.  WadUer,  34  Md.  265;  S.  C,  6  Am.  Hep.  332; 
McOoican  v.  WhiUndet^t  31  Ind.  235.  Other  courts  have  preferred  to  look  at 
the  actual  facts  of  a  case,  and  where  it  is  apparent  that  by  reason  of  an  ob- 
straction  in  a  highway,  and  the  consequent  necessity  of  taking  a  circuitous 
route,  a  person  has  in  fact  experienced  a  loss  in  which  the  public  do  not 
share,  have  entertained  his  action  for  the  loss:  MUarkey  v.  Foster,  6  Or.  375; 
25  Am.  Bep.  531;  Pittsburgh  v.  Scott,  I  Pa.  St.  309;  Broum  v.  )Vatson,  47 
Bf&  161;  Ewell  v.  Gretntoood,  26  Iowa,  377;  Williams  v.  Snuih,  22  Wis.  694. 
The  decisions  thus  far  considered  involve  the  question  of  "special  damage** 
other  than  that  occasioned  by  physical  injury  from  the  existence  of  a  common 
nuisance.  As  regards  injury  of  this  character,  there  is  no  doubt  it  is  uni- 
fonnly  pronounced  to  give  a  good  cause  of  action:  Duggert  v.  Schenck,  23 
Wend.  446;  3  Bl.  Com.  220.  Here  is  plainly  an  injury  in  which  the  publio 
donot  aliji«. 


Thomson  v.  Winohesteb. 

p9  Pujaaanra,  914.] 
Uhiasb  tbx  IityBNTOB  HAS  Patbnted  HIS  MxDiciNES,  he  has  no  cause  of 

action  agaimst  another  who  prepares  the  same  kind  of  medicines  and  caUs 

them  by  the  same  generic  name,  if  he  does  not  offer  and  sell  them  as  the 

preparation  of  the  inventor. 
iDm. — ^But  if  another  puts  up  an  inferior  article  and  sells  it  as  the  plaintiff's 

preparation,  it  is  a  fraud  upon  him,  for  which  he  may  recover  without 

proving  special  damage. 

AonoN  on  the  case,  for  putting  up  and  selling,  as  though  pre- 
pared by  the  plaintiff,  certain  inferior  medicines,  calling  them 
by  the  name  by  which  the  inventions  of  the  plaintiff  were 
known,  thereby  greatly  injuring  the  plaintiff.  Verdict  for  the 
defendant,  to  be  set  aside  and  a  new  trial  granted  if  the  rulings 
of  the  court  were  erroneous. 

Sprague  and  Peabody,  for  the  plaintiff. 
Parsons^  Steams,  and  O.  Sumner,  contra, 

Shaw,  0.  J.  The  court  are  of  opinion,  that  if  the  defend- 
ant made  and  sold  medicines,  calling  them  **  Thomsonian 
medicines/'  and  sold  them,  or  placed  them  in  the  hands 
of  others  to  sell,  as  and  for  the  medicines  made  and  prepared 
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hy  the  plaintiiF,  so  that  persons  parchasing  the  same  supposed 
and  believed  that  they  were  purchasing  the  medicines  made 
and  prepared  by  the  plaintiff,  it  was  a  fraud  upon  the  plaintiff, 
and  an  injury  to  his  rights,  for  which  the  law  will  presume  some 
damage:  Sykea  v.  Sykes,  3  Barn.  &  Cress.  541;  S.  C,  5  Dow. 
&  By.  292.  Such  a  case,  therefore,  being  proved,  the  plaintiff 
will  be  entitled  to  recover  nominal  damage,  at  least,  and  some- 
thing more,  if  he  can  make  it  appear  to  the  satisfaction  of  a 
jury,  that  he  has  sustained  more  than  nominal  damage.  We 
have  reason  to  believe,  that  it  was  so  ruled  at  the  trial,  and  that 
there  was  an  error  in  drawing  up  the  report,  representing  the 
opinion  given  upon  one  point,  as  in  fact  given  upon  another; 
but,  l>eing  bound  to  take  the  report  as  it  is,  we  think  the  ver- 
dict must  be  set  aside  and  a  new  trial  granted. 

The  court  are  also  of  opinion  that  the  rule  laid  down  was 
correct,  that  without  obtaining  a  patent,  the  plaintiff  bad  no 
exclusive  right  or  privilege  to  compound  or  vend  the  medicines 
called  "  Thomsonian/'  although  he  was  the  original  inventor, 
and  that  he  had  no  more  right  than  the  plaintiff  to  make  and 
vend  these  medicines,  or  to  call  them  Thomsonian,  if  this 
term  had  acquired  a  generic  meaning,  descriptive  of  a  general 
kind,  quality,  and  class  of  medicines,  as,  for  instance,  James' 
powders,  or  Turlington's  balsam,  and  if  they  were  not  sold  to 
consumers,  or  consigned  or  sold  to  others,  to  be  sold  to  con- 
sumers, as  and  for  medicines  made  and  prepared  by  the 
plaintiff. 

If  the  defendant  made  and  sold  medicines,  calling  them 
Thomsonian  as  a  generic  term  designating  their  general  char- 
acter, but  did  not  offer  and  sell  them,  nor  consign  them  to 
others  to  sell,  as  and  for  medicines  made  and  prepared  by 
the  plaintiff,  and  if  he  made  and  compounded  such  medicines 
of  bad  materials,  with  inadequate  skill,  by  means  whereof  the 
credit  and  character  of  all  Thomsonian  medicines  were  brought 
into  disrepute,  the  plaintiff  can  recover  no  damage.  If  he,  in 
fact,  suffers  loss  from  that  cause,  it  is  damnum  absque  injuria. 
It  shows  no  iufringemeut  of  any  right  of  the  plaintiff.  The 
loss  he  would  sustain  is  common  to  him  and  every  other  drug- 
gist, who  may  show  that  the  whole  craft  suffer  loss,  when  the 
public  are  imposed  on  by  any  one  of  their  number,  who,  for 
the  sake  of  gain,  may  compound  medicines  of  cheap  and  in- 
ferior materials,  and  thereby  bring  that  species  of  medicine,  or 
all  species  of  medicine,  into  disrepute,  and  deter  many  persons 
from   taking  medicine,  and  greatly  diminish  the   sale.      The 
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light  to  make  and  to  sell  is  oommon  to  all,  if  no  deceit  is  prao- 
tioed  hj  one,  in  falsely  aesuming  the  name  aud  credit  of 
another.  In  sueh  case,  if  the  plaintiff  makes  a  superior  article, 
and  desires  to  secure  to  himself  the  benefit  arising  from  the 
saperior  character  of  his  medicines,  he  must  take  care  so  to 
designate  and  identify  them  as  to  save  himself  and  his  custom- 
ers from  mistake  and  imposition. 

The  consequence  is,  that  imposition,  falsehood,  and  fraud  on 
the  part  of  the  defendant,  in  passing  off  his  own  medicines  as 
those  of  the  plaintiff,  would  be  a  ground  of  action,  but  that 
adulteration  of  his  own  medicines,  without  such  imposition 
and  fraud,  will  afford  the  plaintiff  no  cause  of  action. 

New  trial  granted. 

Cited,  as  to  the  right  to  nee  a  generio  name  employed  as  a  deaignatioii  for 
a  particalar  preparatiaD,  in  Taylor  y.  Carpenter,  2  Woodb.  &  M.  10,  13;  and 
on  page  21  of  the  aame  case,  as  to  the  measure  of  damages.  The  same  de- 
dsion,  OfQ  page  15,  refers  to  Thomson  v.  OarpetUerf  on  the  right  of  an  alien 
to  sae  in  the  state  and  federal  courts. 


Adams  v.  Niohols. 

[19  Pnjai.BiMfl,  373.] 

AooiDERT  OB  LncnTAiKLB  Nbcessttt  will  not  excuse  non-performance  of  a 
contract^  wherein  there  is  no  exception  of  sach  accidents.  Thus,  a  man 
who  agrees  to  bnild  a  house  on  another's  land  is  not  released  from  his 
obligation,  by  the  destruction  of  the  house  by  fire  after  it  had  been 
nearly  completed. 

A  Contract  in  WsinNa  will  not  bs  Dsxmed  to  be  Waived  by  exeo- 
utoiy  parol  agreements. 

Debt  on  a  penal  bond,  conditioned  for  the  erection  of  a 
dwelling-bouse  for  plaintiff  upou  his  land.  After  the  house 
bad  been  raised  and  principally  covered,  and  materials  pre- 
pared for  finishing  it,  it  was  destroyed  by  fire  from  causes  un- 
known to  either  party.  The  defendant  also  insisted  that  he 
was  released  from  liability  on  the  original  contract,  by  reason 
of  parol  agreement  in  regard  to  the  substitution  of  a  different 
quality  of  board  for  the  covering  of  the  house;  and  by  reason 
of  certain  additions  and  alterations  in  the  contract.  Verdict 
for  the  plaintiff,  pursuant  to  the  judge's  instructions,  subjeot 
to  the  opinion  of  the  whole  court. 

ByingUm  (md  Porter,  for  the  defendants. 

Bishop  imd  Sumner,  oanira. 
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By  Court,  Mobton,  J.  The  defendants  do  not  pretend  that 
they  have  executed  their  contract  to  bnild  a  house  for  the 
plaintiff,  but  contend  that  the  facts  disclosed  famish  a  legal 
excuse  for  not  doing  it. 

The  general  rule  on  this  subject  is  laid  down  and  well  ex- 
plained, in  a  note  to  WaUon  v.  Waierhouse^  2  Wms.  Saund. 
422.  It  is,  that  where  the  law  imposes  a  duty  upon  any  one, 
inevitable  accident  may  excuse  the  non-performance;  for  the 
law  will  not  require  of  a  party  what,  without  any  fault  of  his, 
he  becomes  unable  to  perform.  But  where  the  party  by  his 
agreement  voluntarily  assumes  or  creates  a  duty  or  charge  upon 
himself,  he  shall  be  bound  by  his  contract,  and  the  non-per- 
formance of  it  will  not  be  excused  by  accident  or  inevitable 
necessity;  for  if  he  desired  any  such  exception,  he  should  have 
provided  for  it  in  his  contract.  This  rule  is  recognized  in  Bul- 
lock V.  DommiU,  6  T.  B.  650,  and  by  this  court  in  Fowler  v.  Bott, 
6  Mass.  63,  and  Phillips  v.  Slevevis,  16  Id.  238;  and  is  nowhere 
called  in  question.  Indeed  the  defendants'  counsel  expressly 
admit  it;  but  contend  that  there  are  exceptions  to  it,  and  that 
this  case  comes  within  them.  To  show  that  there  are  ex- 
ceptions they  rely  on  the  case  of  Sprague  v.  Stevens,  de- 
cided in  this  court  in  1825,  and  Seymour  v.  Broion,  19  Johns. 
44.  But  these  cases  do  not  support  the  defendants'  view. 
They  were  both  deemed  to  be  cases  of  bailment;  in  which  there 
being  no  negligence  on  the  port  of  the  bailee,  the  loss  must  fall 
on  the  bailor.  The  first  was  clearly  a  case  of  this  description; 
and  the  other  was  assumed  to  be  (whether  correctly  or  not,  may 
well  be  doubted),  and  on  that  assumption,  was  decided  accord- 
ing to  well-settled  principles:  2  Kent  Gom.  463. 

It  is  not  very  material  to  consider  whose  property  the  house 
was  before  its  destruction.  The  principal  defendant  had  con- 
tracted to  build  and  finish  a  house  on  the  plaintiff's  land.  After 
the  conflagration  he  might  have  proceeded  under  the  contract, 
and  if  he  had  completed  a  house  according  to  the  terms  of  his 
agreement,  the  plaintiff  would  have  been  bound  to  perform  his 
part  of  the  stipulations.  So,  if,  in  any  stage  of  its  progress,  he 
had  seen  fit  to  remove  any  part  of  the  materials,  and  substitute 
others,  if  they  were  according  to  the  terms  of  the  contract,  the 
plaintiff  could  not  complain.  They  must  therefore  be  deemed 
to  be  at  his  risk.  And  if  he  had  not  intended  to  incur  this  risk, 
he  should  otherwise  have  stipulated,  in  his  agreement.  Had 
the  article  to  be  made  been  a  chattel,  ^  a  coach  or  a  vessel,  it 
is  extremely  clear  that  the  materials,  in  the  first  place,  and  the 
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article  itself,  in  eveiy  stage  of  its  manufactare,  from  its  incep- 
tion to  its  completion,  would  have  been  at  the  risk  of  the 
builder.  Now  it  is  not  easy  to  perceive  how  it  can  make  any 
difference  in  the  construction  or  operation  of  the  contract,  that 
the  thing  manufactured  was  to  be  attached  to  the  freehold. 

The  two  cases  cited  from  our  own  reports,  are  much  stronger 
than  the  one  uuder  consideration.  In  Fowler  v.  BoU,  6  Mass. 
63,  it  was  holden,  that  the  covenant  in  a  lease  to  pay  rent,  was 
operative  and  could  be  enforced,  although  the  property  leased 
consisted  of  buildings  which  were  destroyed  at  anytime  during 
the  term.  And  in  PhillipB  v.  Stevens,  16  Id.  238,  it  was  decided 
that  the  covenant  in  a  lease  of  buildings,  to  keep  them  in  repair, 
and  at  the  expiration  of  the  term,  to  surrender  them  in  good 
condition,  is  imperative  upon  the  lessee  in  all  cases,  and  will 
bind  him  to  rebuild  in  case  the  buildings  are  destroyed  by  fire 
or  otherwise,  without  his  fault.  In  these  and  similar  cases, 
which  seem  hard  and  oppressive,  the  law  does  no  more  than  en- 
force the  exact  contract  entered  into.  If  there  be  any  hardship, 
it  arises  from  the  indiscretion  or  want  of  foresight  of  the  suffer- 
ing party.  It  is  not  the  province  of  the  law  to  relieve  persons 
from  the  improvidence  of  their  own  acts. 

We  are,  on  the  whole,  clearly  of  opinion,  that  the  unfortunate 
casualty,  which  occurred  in  this  case,  did  not  relieve  the  de- 
fendant Nichols  from  his  obligation  to  perform  the  contract 
which  he  had  deliberately  entered  into. 

Nor  can  we  perceive  any  evidence  that  the  parties  to  the 
written  agreement  intended  to  waive  it.  It  can  not  be  doubted, 
that  if  Nichols,  after  the  fire,  had  proceeded  under  the  contract 
and  completed  the  house  according  to  its  provisions,  the  plaiot- 
iff  would  have  been  bound  to  execute  his  part  of  the  contract. 
The  alterations,  or  rather  additions  to  the  house,  which  were 
made  by  agreement  of  the  parties,  have  no  tendency  to  prove  a 
waiver  of  the  contract;  much  less  the  agreement  for  further 
alterations.  It  is  not  necessary  to  examine  the  question, 
whether  a  written  contract  may  be  waived  by  parol.  But  ex- 
ecutory parol  agreements  to  vary  or  modify  the  terms  of  a  writ- 
ten contract,  are  not  operative  to  produce  that  effect.  Executed 
parol  agreements  stand  on  a  different  ground. 

In  this  contract  the  parties,  after  the  destruction  of  the  house, 
were  bound  by  the  original  stipulations,  and  the  plaintiff  could 
not  require  the  additional  height  to  the  wings,  or  the  additional 
covering  of  the  house,  and  the  defendant  Nichols  could  uot  b€ 
compelled  to  make  them. 
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The  original  ooniract  remaiQing  in  force,  and  ttiere  being  no 
legal  excuse  for  not  executing  it,  the  defendants  are  liable  for 
the  damage  which  the  plaintiff  has  sustained  by  the  non-per- 
formance of  it.  The  boDd  in  suit  being  for  the  faithful  per- 
formance of  the  contract,  is  clearly  forfeited  by  the  breach;  and 
the  plaintiff  must  have  judgment  against  both  the  defendants, 
the  Burety  as  well  as  the  principal.  There  must  however  be  a 
hearing  in  equity. 

Judgment  on  the  verdict. 

A  Writtxn  CoNTRA(7r  WILL  NOT  BB  SuFEBSEDBD  by  an  executory  pan^ 
agreement;  a  propoeition  npon  which  the  principal  caae  is  followed  in  HmU 
V.  Barfi^ld,  19  Ala.  120;  Walker  v.  Oreene,  22  Id.  680;  HayM»  v.  Fuller,  40 
Me.  170.  Parol  enlargement  of  the  time  of  performance  of  a  written  con- 
tract is  valid,  if  the  contract  itself  would  be  valid  if  made  by  parol:  JBlood  r. 
Goodrich,  24  Am.  Dec.  122  and  note;  Deshazo  v.  Lewis,  Id.  769;  Buker  ▼. 
Whitetiides,  12  Id.  168  and  note;  Solomona  v.  Jones,  5  Id.  538;  Keating  v. 
Price,  1  Id.  92. 

Inevitablb  Accident  against  which  a  Party  hioht  have  Stipulatkd 
in  his  contract,  but  omitted  to  do  so,  will  not  excuse  nou -performance  thereof: 
Tompkifis  v.  Dudley,  25  N.  Y.  274;  Wells  v.  Gafnan,  107  Mass.  517;  Diatriei 
Township  v.  Smith,  39  Iowa,  11;  Bacon  v.  Cobb,  45  IlL  53;  Schwartz  v.  Saund- 
ers, 46  Id.  22;  School  DistHct  No.  1  v.  Dauchy,  25  Conn.  538;  Cassady  v.  Clarke, 
7  Ark.  131,  in  each  of  which  the  principal  case  is  cited  and  followed.  Where 
leased  premises  were  destroyed  by  fire,  it  was  not  considered  to  be  an  excuse 
for  the  non-payment  of  rent:  HaUett  v.  Wylie,  3  Am.  Dec.  457-  And  a  cov- 
enant to  repair  is  binding,  although  the  leased  mill  may  have  been  carried 
away  by  the  ice:  Boss  v.  Overton,  2  Id.  552  and  note.  A  contrary  ruling  was 
made  in  Pollard  v.  Shaaffer,  1  Id.  239,  where  the  covenant  to  repair  and  de- 
liver up  the  premises  in  good  order  was  excused  by  reason  of  the  destruction 
complained  of  having  been  committed  by  a  public  enemy.  This  ruling, 
though  law  in  Pennsylvania,  is  opposed  to  the  weight  of  the  authority,  as 
appears  from  the  foregoing  decisions  and  from  the  note  to  the  case  last  cited. 

NoN-PEBFORMANOE  OF  A  CloNTRACT,  whou  occasioued  by  the  act  of  Qod,  or 
of  the  law,  or  of  the  obligee,  will  be  excused:  People  v.  Manning,  18  Am. 
Dec.  451  and  note. 


MoClallen  i;.  Adams. 

[19  FiCKSRiHa,  833.] 

A  Phtbician  undeb  whose  Care  a  man  places  his  wife,  some  dirtaace  from 
his  own  residence,  is  presumed  to  have  authority  to  do  all  such  a43ti»  and 
adopt  such  course  of  treatment  aud  operations  as  are  in  his  opinion  nec- 
essary, without  previously  notifying  the  husband  of  an  intended  opera- 
tion; nor  need  he  prove  to  the  satisfaction  of  the  jury  that  the  operation 
was  necessary,  or  that  it  would  be  dangerous  to  the  wife  to  wait  until 
her  husband  was  notified. 

Assumpsit  on  an  account.    One  item,  thirty  dollars,  for  am- 
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pataUog  the  breast  of  plaintifTs  wife,  was  sought  to  be  strieken 
oat.  The  defendant  had  taken  his  wife  from  Ooleraio,  theii 
place  of  reaidenee,  to  Nassaa,  a  distance  of  sixty-fiTe  miles,  and 
placed  her  nnder  the  care  of  the  plaintiff,  a  surgeon  of  good 
reputation.  The  wife  had  some  trouble  with  scrofulous  humor 
in  her  breast,  but  it  was  not  a  cancer  nor  cancerous.  After  she 
had  been  in  Nassau  ten  weeks,  the  plaintiff,  without  having 
Bent  anj  notice  to  the  defendant,  amputated  his  wife's  breast. 
8he  died  in  about  a  week  after.  No  communications  had  passed 
between  the  plaintiff  and  the  defendant,  or  between  the  latter 
and  his  wife  during  her  stay  at  Nassau  until  a  day  or  two  be- 
fore her  death  The  jury  were  instructed :  **  That  as  it  did  not 
appear  that  the  wife  had  a  cancer  or  cancerous  humor  when  the 
defendant  put  her  under  the  care  of  the  plaintiff,  the  plaintifl 
was  not  authorized  to  perform  the  operation  so  as  to  charge  the 
defendant  with  payment,  without  proving  to  the  reasonable 
satisfaction  of  the  jury  that  the  operation  was  necessary  and 
proper  nnder  the  circumstances,  and  proving  further,  that  be- 
fore he  performed  the  operation,  he  gave  notice  to  the  defend- 
ant, or  that  it  would  have  been  dangerous  to  the  wife  to  wait 
before  he  performed  the  operation  till  notice  could  be  given  to 
the  defendant;  aod  as  no  evidence  of  the  kind  was  given  or 
offered,  the  jury  would  not  be  authorized  to  allow  this  item." 
Terdict  for  the  plaintiff  less  the  item.     Plaintiff  excepted. 

B.  E.  Netocomb  and  H,  Q.  Newcomb,  for  the  plaintiff. 

Wells  and  Alvord,  contra. 

Shaw,  G.  J.  The  court  are  of  opinion,  upon  the  facts 
appearing  by  the  bill  of  exceptions,  that  the  defendant,  by 
placing  his  wife  under  the  care  of  the  plaintiff,  whom  he  knew, 
at  a  distance  from  bis  own  residence,  for  medical  and  surgical 
treatment,  for  a  dangerous  disease,  impliedly  requested  him  to 
do  all  such  acts,  and  adopt  such  course  of  treatment  and  opera- 
tions, as  in  his  judgment  would  be  most  likely  to  effect  her 
ultimate  cure  and  recovery,  with  the  assent  of  the  wife,  and 
therefore  that  the  operation  in  question  was  within  the  scope  of 
the  authority  given  him.  They  are  also  of  opinion  that  the 
assent  of  the  wife,  to  the  operation,  was  to  be  presumed  from 
the  circumstances.  Although  it  might  have  been  an  act  of  pru- 
dence in  the  plaintiff  to  give  the  defendant  notice  of  the  situa- 
tion of  the  wife,  and  of  his  intention  to  perform  a  dangerous 
operation,  yet  we  think  he  might  safely  trust  to  the  judgment 
of  the  wife,  to  give  her  husband  notice  from  time  to  time  of  her 
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Bitnation  and  intentions,  and  that  it  was  not  necessaty,  in  point 
of  law,  for  the  plaintiff  to  give  such  notice,  or  have  any  uew^ 
request,  in  order  to  enable  him  to  recover  a  reasonable  com- 
pensation for  his  services.  If  the  defendant  intended  to  show- 
that  the  operation  was  unnecessary  or  improper,  under  the 
circumstances,  or  that  it  was  unskillfully  or  carelessly  performed, 
the  burden  of  proof  was  on  him.  The  performance  of  this 
operation  being  within  the  scope  of  the  plaintiff's  authority,  if 
in  his  judgment  necessary  or  expedient,  and  that  it  was  so,  is 
to  be  presumed  from  the  fact,  it  was  not  necessary  for  him  to 
prove  to  the  satisfaction  of  the  jury,  that  it  was  necessary  and 
proper,  under  the  circumstances,  or  that  before  he  perform'ed 
it  he  gave  notice  to  the  defendant,  or  that  it  would  be  danger- 
ous to  the  wife  to  wait  before  he  performed  it,  till  notice  could 
be  given  to  the  defendant. 

The  court  of  common  pleas,  before  which  the  cause  was  tried, 
having  expressed  an  opinion  and  directed  the  jury,  that  thes4 
proofs  were  necessary  to  enable  the  plaintiff  to  recover  a  com- 
pensation for  his  professional  services,  this  court  is  of  opinion, 
that  that  direction  was  wrong,  that  the  exceptions  be  allowed, 
the  verdict  set  aside,  and  a  new  trial  had,  and  that  the  oauso 
be  remitted  to  the  court  of  common  pleas  for  trial. 


Peters  v.  Westbobough. 

[19  PiGKumo,  864.] 

Ah  Aorkxmbnt  Capable  of  being  PEaroRMED  within  a  year,  ia  not  witluB 

the  statute  of  frauds,  although  it  be  not  actually  performed  till  after  that 

time. 
An  Aorkement  to  be  Performed  upon  a  Continoenct  which  may  ariM 

during  a  year,  ia  not  within  the  statute. 
An  Agreement  which  by  its  Terms  is  not  to  be  Performed  within  a 

Year,  is  within  the  statute,  although  it  might  be  partly  perfomied 

within  the  year. 
A  Parol  Agreement  to  Support  a  person  for  a  number  of  years^  is  not 

within  the  statute,  for  bad  the  person  died  within  the  year,  the  oontrMt 

would  have  been  performed. 

AsBUHPSiT  for  the  support  of  Catharine  Ladda,  from  March 
2, 1835,  to  May  31,  1835,  brought  against  the  inhabitants  of 
Westborough.    Catharine  came  into  plaintiff's  family  in  March, 

1834,  her  father  living  in  an  adjoining  town,  and  on  March  2, 

1835,  she  then  being  sick,  plaintiff  notified  one  of  the  overaeera 
of  the  poor  of  her  illness,  and  requested  that  the  town  should 
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sapporfc  her,  bat  no  action  was  taken  by  them.  The  defendants 
offered  in  evidence,  against  the  objection  of  the  plaintiff,  a  parol 
agreement  between  Catharine's  father  and  the  plaintiff,  from 
which  it  appeared  that  the  plaintiff  agreed  to  take  Catharine 
into  his  family  and  employment  for  one  month,  on  trial,  to  re- 
tarn  her  if  she  did  not  give  satisfaction;  otherwise  to  keep  and 
support  her  until  she  was  eighteen  years  of  age,  she  being  then 
eleven  or  twelve  years  of  age;  and  defendants  then  proved  that 
after  the  month's  trial,  plaintiff  expressed  himself  as  satisfied 
with  her,  and  never  offered  to  return  her  to  her  father.  The 
judge  below  ruled,  that  as  the  contract  was  by  parol,  the 
plaintiff  could  rescind  at  any  time,  and  that  after  notice  to  the 
overseers,  he  ceased  to  be  liable  for  Catharine's  support.  The 
evidence  was  rejected,  and  a  verdict  found  for  the  plaintiff. 
Defendants  excepted. 

WaMmtm,  for  the  defendants. 

Merrick,  contra. 

Wilde,  J.  This  case  depends  on  the  question,  whether 
the  plaintiff  was  not,  by  his  contract,  as  it  was  offered  to 
be  proved  by  the  defendants,  boand  to  support  the  pauper, 
for  the  expenses  of  whose  support  the  defendants  are  charged; 
and  we  are  of  opinion  that  he  was  so  bound  by  his  contract 
with  the  pauper's  father.  This  was  clearly  a  valid  contract, 
unless  being  by  parol,  it  was  void  by  the  statute  of  frauds,  as 
an  agreement  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof:  Stat.  1788,  c.  16,  sec.  1.  But  this 
clause  of  the  statute  extends  only  to  such  agreements  as,  by 
the  express  appointment  of  the  parties,  are  not  to  be  performed 
within  a  year.  If  an  agreement  be  capable  of  being  performed 
within  a  year  from  the  making  thereof,  it  is  not  within  the 
statute,  although  it  be  not  actually  performed  till  after  that 
period:  1  Com.  on  Con.  86.  On  this  construction  of  the 
statute  it  was  decided,  in  an  anonymous  case  in  1  Salk.  280,  that 
a  parol  promise  to  pay  so  much  money  upon  the  return  of  a 
certain  ship,  was  not  within  the  statute,  although  the  ship 
happened  not  to  return  within  two  years  after  the  promise  was 
made;  for  that,  by  possibility,  the  ship  might  have  returned 
within  a  year.  So,  in  the  case  of  Peter  v.  Compton^  Skin.  853, 
it  was  decided,  that  a  promise  to  pay  money  to  the  plaintiff  on 
the  day  of  his  marriage,  was  not  within  the  statute,  though  the 
marriage  did  not  happen  within  a  year.  And  it  was  held  by  a 
majori^  of  the  judges,  that  where  an  agreement  is  to  be  per- 
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formed  upon  a  contingeDCj,  and  it  does  not  appear  m  the 
agreement,  that  it  is  to  be  performed  after  the  year,  there  a 
note  iu  writing  is  not  neceesaiy;  for  the  contiBgeney  migbl 
happen  within  the  year. 

This  construction  of  the  statute  is  fnllj  confirmed  by  the  caae 
of  FenUm  v.  EnMers^  3  Burr.  1278.  In  that  case  the  defend- 
ant's testator  had  promised  the  plaintiff,  that  if  she  would  be- 
come his  housekeeper,  he  would  pay  her  wages  after  the  rate 
of  six  pounds  per  annum,  and  give  her,  by  his  last  will  and 
testament,  a  legacy  or  annuity  of  sixteen  pounds  by  the  year, 
to  be  paid  yearly.  The  plaintiff,  on  this  agreement,  entered 
into  the  testator's  service,  and  became  his  housekeeper,  and 
continued  so  for  more  than  three  years.  And  the  contract, 
though  by  parol,  was  held  to  be  valid  and  not  within  the  stat- 
ute. Mr.  Justice  Dennison  declaring  his  opinion  to  be  (in 
which  opinion  the  other  judges  coincided),  that  the  statute  of 
frauds  plainly  means  au  agreement  not  to  be  performed  within 
the  space  of  a  year,  and  expressly  and  specifically  so  agreed, 
that  a  contingency  was  not  within  it,  nor  any  case  that  de- 
pended on  a  contingency,  and  that  it  did  not  extend  to  cases 
where  the  thing  might  be  performed  within  the  year. 

But  if  it  appears  clearly,  that  an  agreement  is  not  to  be  per- 
formed within  a  year,  and  that  such  is  the  understanding  of  the 
parties,  it  is  within  the  statute  of  frauds,  although  it  might  be 
partly  performed  within  that  period.  Such  was  the  decision  in 
BoydeU  v.  Drummond,  11  East,  142.  But  the  performance  of 
the  agreement  in  that  case  did  not  depend  on  the  life  of  either 
party,  or  any  other  contingency.  The  defendant  had  agreed 
to  take  and  pay  for  a  series  of  large  prints  from  some  of  the 
scenes  in  Shakspeare's  plays.  The  whole  were  to  be  published 
in  numbers;  and  one  number,  at  least,  was  to  be  published  an- 
nually after  the  delivery  of  the  first.  The  whole  scope  of  the 
undertaking  shows,  as  Lord  Ellenborough  remarks,  that  it  was 
not  to  be  performed  within  a  year;  and  if,  contrary  to  all  phys- 
ical probability,  it  could  have  been  performed  within  that 
time,  yet  the  whole  work  could  not  have  been  obtruded  upon 
the  subscribers  at  once,  so  as  to  have  entitled  the  publishers  to 
demand  payment  of  the  whole  subscription  from  them  within 
the  year. 

From  these  authorities  it  appears  to  be  settled,  that  in  order 
to  bring  a  parol  agreement  within  the  clause  of  the  statute  in 
question,  it  must  either  have  been  expressly  stipulated  by  the 
parties,  or  it  must  appear  to  have  been  so  understood  by  them. 
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thai  tbe  agreement  was  not  to  be  performed  within  a  year. 
And  this  aiipulation  or  understanding  ia  to  be  abeolate  and 
oertain,  and  not  to  depend  on  any  contingenoy.  And  thia  we 
think  is  the  clear  meaning  of  the  statate. 

In  the  present  case,  the  performance  of  the  plaintiff's  agree* 
ment  with  the  child's  father,  depended  on  the  coniingency  of 
her  life.  If  she  had  coutinued  in  the  plaintiff's  serrice,  and  he 
had  supported  her,  and  she  had  died  within  a  year  after  the 
Slaking  of  the  agreement,  it  would  have  been  fully  performed. 
And  an  agreement  by  parol  is  not  within  the  statute,  when  by 
the  happening  of  any  contingency  it  might  be  performed  within 
a  year. 

Judgment  of  the  court  of  common  pleas  reyeraed.  and  a  n«f 
total  granted. 

Whsbb  a  Contract  may  bt  its  Terms  bk  Pbbfobmbd  wtthin  thb  Tbab 
tk  is  not  Toid  by  the  statate  of  frauds,  although  in  some  oontiDgencies  it  may 
extend  beyond  the  year:  Roberts  ▼.  RockboUom  Company ^  7  Mete  48;  Lycn 
T.  iTiiw,  11  Id.  412,  especially  relying  upon  the  principal  case:  Trovobridg^Y, 
WeAhbee,  11  Allen,  363;  Doyle  y.  Dixon,  97  Mass.  211. 


HoBBS  V.  Lowell. 

£19  PmsjuoMO,  40S.] 

EhoHWAT  MAT  BB  Dkdioatkd  in  Massachasetts  by  consent  of  the  owner  an^ 
acceptance  by  the  public. 

BiDiCATiON  MAT  BB  Prbsitmed  from  circumstances  from  which  the  consent 
of  the  owner  of  the  soil  may  be  inferred. 

To  ItBin)xa  thb  Public  Liablb  fob  Ikjubt  on  Dbdicatkd  Hiohwat. 
whether  formal  acceptance  by  public  necessary,  qucere. 

AoQKTTANCB  BT  PxTBUC  Abisbs  where  the  municipal  authorities  do  not  pun- 
ish the  obstruction  of  an  old  highway,  and  the  people  use  the  new  one. 

AcnoN  on  tbe  case  for  injuries  occasioned  by  plaint ifiTs  falling 
at  night-time,  with  a  horse  and  chaise,  into  an  excavation  in 
Merrimac  street,  Lowell.  The  questions  presented  appear  from 
the  opinion.  Nonsuit  ordered,  subject  to  the  opinion  of  the 
Gouri. 

Lawrence  and  ffopkinson,  for  the  plaintiff. 

Smiih  and  Mann,  contra. 

By  Conrt,  Shaw,  0.  J.  This  cause  was  submitted  to  the  de« 
cision  of  the  court,  without  argument;  it  has  been  a  considera- 
ble time  under  consideration,  partly  because  it  involves  a  ques- 
tion of  great  public  importance,  and  partly  because  the  court 

Dm.  Vol.  ZXZI— 10 
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have  not  been  able  to  come  to  a  result  with  entire  unanimity. 
The  question  is,  whether  the  street,  in  which  the  accident 
happened,  has  become  a  highway  by  dedication,  so  that  the 
town  of  Lowell,  and  now  the  city  of  Lowell,  is  bound  to  keep 
it  iu  repair,  liable  to  an  indictment  for  not  keeping  it  in  repair, 
and  responsible  to  individuals,  on  the  statute,  for  damage  sus- 
tained by  the  want  of  such  repair. 

In  the  case  of  HincJdey  v.  Hastings ^  2  Pick.  162,  the  court, 
in  giving  their  opinion,  after  recognizing  the  principle  of  dedi- 
cation of  a  highway,  as  admitted  and  practiced  on  in  England, 
add,  "but  it  is  not  known  that  in  tbis  commonwealth,  a  way 
has  ever  been  made  by  dedication."  We  do  not  consider  that 
this  was  a  decision  of  any  point  iu  that  case,  because  there  was 
no  evidence  by  which  an  express  or  implied  dedication  of  the 
soil,  by  the  owners,  to  the  public,  could  be  proved.  It  was  the 
case  of  a  highway,  laid  out  by  a  public  body,  the  selectmen  of 
Boston,  having  competent  authority  to  do  the  act,  but  the  rec- 
ord of  which  was  so  imperfect  and  ambiguous,  as  to  render  the 
act  void  for  uncertainty.  The  defendant  also  relied  upon  a 
use  and  enjoyment  for  six  years,  which  is  clearly  not  sufficient 
to  establish  a  public  easement,  by  prescription  or  presumed 
grant,  by  adverse  use.  The  only  other  evidence  was  an  execu- 
tory agreement  between  a  vendor  and  purchaser  of  real  estate, 
that  a  street  should  be  laid  out  over  the  land  of  the  vendor,  ad- 
joining the  land  sold;  this  manifestly  implied  that  a  street 
should  be  laid  out,  in  due  legal  form,  by  the  selectmen  having 
competent  authority  by  law  for  that  purpose,  and  so  it  seema 
to  have  been  understood  and  acted  upon,  by  all  the  parties  in- 
terested. 

This  case  raises  the  question,  whether,  under  any  possible 
circumstances,  a  highway  can  be  established  and  recognized  in 
this  commonwealth  by  dedication,  that  is,  by  an  appropriation 
by  the  owner  of  the  soil,  to  the  use  of  the  public  for  a  highway, 
and  the  adoption  thereof  by  the  public;  because  it  is  scarcely 
possible  to  imagine  a  case  of  dedication  more  clearly  and  fully 
proved,  than  in  the  present  case.  The  owner  of  the  soil  laid 
out  and  fitted  this  section  of  road  for  public  travel;  the  old 
highway,  for  which  it  was  substituted,  was  not  only  afterwards 
disused,  de  facto ^  but  was  obstructed,  so  as  to  render  it  physi- 
cally impassable.  The  town  of  Chelmsford,  whose  duty  it  was 
to  keep  this  section  of  the  old  road  in  repair,  if  they  did  not  in- 
tend to  adopt  the  new  one  as  a  substitute,  instituted  no  prose- 
cution against  those  who  obstructed  it,  but,  on  the  contrary, 
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the  surveyors  of  highways,  the  selectmen,  and  the  corporatioQ 
itself,  acquiesced  in  the  change,  until  the  territory  was  set  ofi 
into  a  new  town.  Tbe  way  in  question  was  an  open  highway 
in  actual  use,  when  the  town,  by  the  act  of  incorporatipn,  be- 
came de  facio  liable  to  support  and  repair  all  highways  within 
its  limits,  and  they  have  taken  no  measures  to  re-establish  tbe 
old  road  from  that  time  to  the  present.  This  highway  was  so 
in  actual  use  b}'  the  public,  from  1822,  when  it  was  opened, 
until  1828,  when  the  accident  occurred.  The  act  of  the  owners 
of  the  soil  iu  appropriating  the  laud  to  public  use  as  a  highway, 
is  as  distinct  and  unequivocal  as  could  possibly  be,  without  an 
instrument  in  writing;  and  the  actual  use  of  the  highway  by 
the  public  and  the  acquiescence  by  all  persons  in  authority, 
whose  assent  could  be  considered  requisite,  are  as  clearly 
proved  as  tacit  acquiescence  ever  can  be. 

The  question  then  recurs,  whether  there  can  be  a  highway  by 
such  dedication.  The  ])rinciple  seems  to  have  been  long  recog- 
nized as  a  settled  principle  of  the  common  law.  In  Lade  v. 
Shepherd^  2  Stra.  1004,  it  was  held  that  by  such  dedication, 
the  public  became  entitled  to  the  use  of  the  land  for  all  pur- 
poses of  passage,  although  the  owner  did  not  thereby  become 
divested  of  the  absolute  right  of  property  in  the  soil.  But  the 
same  is  true  of  the  right  of  every  proprietor,  whose  land  is  ap- 
propriated to  the  public  for  a  highway,  in  however  formal  and 
solemn  a  manner  such  appropriation  is  made.  In  many  recent 
cases,  the  principle  has  been  recognized  as  a  settled  principle 
of  the  common  law,  although  many  cases  have  occurred,  iu 
which  questions  have  been  discussed,  as  to  what  acts  constitute 
Boch  a  dedication.  The  great  question  has  been,  whether  par- 
ticolar  acts  have  been  such  as  clearly  to  indicate  the  intent  of 
the  owner  of  the  soil  to  appropriate  it  to  public  use. 

In  a  case  where  a  passage  had  been  opened  through  private 
g^unds,  from  one  point  in  a  public  street,  to  another  point  in 
the  same,  though  circuitous  and  narrow,  yet  being  to  some  ex- 
tent useful,  and  having  been  long  used  by  the  public,  it  was 
held  to  be  a  highway  by  dedication:  Rex  v.  Lloyd ^  Camp.  260;* 
£u^  Charity  v.  Merryweather,  11  East,  376.  And  such  dedi- 
cation may  be  presumed  from  circumstances,  from  which  the 
assent  of  the  owner  of  the  soil  may  be  inferred:  Stafford  v.  Goy^ 
ney^  7  Barn.  &  Cress.  257;  Rex  v.  Barr^  4  Camp.  16;  Jartns  v. 
Dean,  3  Bing.  447.  The  general  principle  was  well  stated  by 
Chamber,  J.,  in  Woodyer  v.  Hodden,  5  Taunt.  137.    This  case 

1.  1  Oftmp.  360. 
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was  mueh  disoussed;  there  was  a  differenoe  of  opinion,  whelhei 

the  facts  in  the  case  established  a  dedication,  though  all  agreed 
in  the  general  principle.  The  learned  judge  says:  **  No  par* 
ticular  time  is  necessary  for  evidence  of  a  dedication;  it  is  not^ 
like  a  grant,  presumed  from  length  of  time:  if  the  act  of  dedi- 
cation be  unequivocal,  it  may  take  place  immediately:  for  in- 
stance, if  a  man  builds  a  double  row  of  houses  opening  into  an 
ancient  street  at  each  end,  making  a  street,  and  sells  or  lets  the 
houses,  that  is  instantly  a  highway." 

The  general  doctrine  seems  to  result  from  a  few  well-settled 
principles  of  the  common  law.  The  case  supposes  a  highway 
de  fado  in  actual  use  by  the  public,  and  who  shall  say  that  it  is 
not  a  highway  to  all  purposes  ?  Not  the  owner,  for  he  has  as- 
sented to  it,  and  is  in  effect  estopped  by  his  own  act  in  pais. 
Not  the  public,  for  they  have  the  use  and  benefit  of  it. 

Since  the  case  of  Hinckley  v.  Eastings,  2  Pick.  162,  the  case 
of  Cincinnaii  v.  White,  6  Pet.  431,  has  been  decided  by  the  su- 
preme court  of  the  United  States.  This  distinctly  recognizes 
the  doctrine  of  dedication,  as  having  a  competent  foundation 
in  the  principles  of  the  common  law  as  adopted  and  practiced 
upon  in  this  country  for  the  establishment  of  a  highway;  in- 
deed, its  fitness  and  utility  are  recognized  as  peculiarly  appli* 
cable  to  this  country,  where,  in  case  of  most  of  the  cities, 
thickly-settled  towns,  and  villages,  so  rapidly  springing  up,  the 
right  of  the  public  to  the  streets  and  highways  rests  almost  in- 
yariably  upon  this  foundation. 

The  only  serious  difficulty  in  the  application  of  this  doctrine, 
arises  from  the  question,  whether  the  assent  of  the  public  is 
necessary  to  the  complete  dedication  of  a  highway;  and  if  it  is, 
how  that  assent  is  to  be  manifested  or  withheld.  The  objec- 
tion is,  that  it  would  be  a  great  hardship  upon  towns  if  an  indi- 
vidual could  lay  open  a  way  upon  his  own  land,  throw  it  open 
to  the  public,  then  oblige  the  town  to  charge  themselves  with 
the  maintenance  and  repairs  of  it.  In  a  very  recent  case  in 
England,  Bex  v.  Leake,  5  Barn.  &  Adol.  469,  it  was  held,  that 
to  constitute  a  highway  by  dedication,  the  assent  of  the  parish 
was  not  necessary;  but  when  a  highway  had  been  in  fact  used 
by  the  public  for  a  series  of  years,  the  parish  were  indictable  for 
not  repairing  it.  It  is  manifest,  however,  that  there  is  very  little 
analogy  between  the  character,  powers,  and  duties  of  parishes 
in  England  and  those  of  towns  in  this  commonwealth.  Almost 
the  only  point  of  resemblance  is,  that  they  are  reepeetively 
bound  to  repair  all  highways  within  their  limits,  where  othei 
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previaion  is  not  made  by  law  for  the  purpose.  The  great  point 
ol  differttiee  is,  that  in  this  commonwealth,  towns  have  the 
power  in  a  certain  coarse  of  proceedings,  to  lay  out  town  ways, 
which  are  in  effect  public  highways,  within  their  limits;  they 
are  also  recognized  as  parties  in  all  proceedings  for  establish- 
ing new  highways,  for  the  support  of  which  they  are  to  be  re* 
sponsible. 

But  we  consider  that  the  questions  whether  the  assent  of  the 
public  is  necessary  to  an  effectual  dedication,  and  how  it  is  to 
be  given  or  withheld,  do  not  arise  in  the  present  case,  and  the 
coort  gives  no  opinion  upon  them;  they  must  be  considered  as 
open  for  consideration  whenever  they  occur.  In  the  present 
case,  the  town  of  Chelmsford,  the  town  and  city  of  Lowell,  the 
county  and  the  commonwealth,  by  their  respective  town  and 
eity  officers,  grand  juries,  and  public  prosecutors,  by  forbearing 
to  proceed  against  those  who  have  stopped  up  the  old  high- 
way, and  substituted  the  new  one  for  it,  have  respectively  ex- 
pressed their  assent  to  this  dedication;  and  it  is  too  late  now 
for  the  city  to  say  this  road  is  not  a  public  highway.  The 
opinion  of  a  majority  of  the  court  is,  that  the  nonsuit  ought  to 
be  taken  off,  and  a  trial  had  on  the  merits. 

MoBTON,  J.,  dissenting,  based  his  opinion  on  the  proposition 
that  the  doctrine  of  dedication,  as  prevailing  at  the  common 
law  in  England,  had  not  been  adopted  in  this  commonwealth: 
Hinckley  v.  Hastings,  2  Pick.  162.  He  argued  that  from  the 
earliest  history  of  the  country,  this  commonwealth  had  by  stat- 
ute declared  the  manner  in  which  town  ways  and  common  high- 
ways could  be  created  and  maintained;  that  to  permit  individ- 
uals, by  opening  passage-ways  across  their  land,  to  charge  the 
municipal  authorities  with  their  support,  would  render  the 
statutory  enactments  nugatory,  and  establish  ways  where  the 
interests  of  individuals  and  not  of  the  public  would  be  sub- 
served. His  honor  stated,  against  the  iutroduction  of  the  sys- 
tem of  dedication  in  this  commonwealth,  that  although  a 
prescriptive  use  might  establish  a  public  highway,  the  towns 
have  no  power  to  give  any  assent  to  a  dedication  of  a  way, 
such  authority  to  bind  the  public  not  being  conferred  upon 
them:  Sieison  v.  Kempton,  13  Mass.  272  [7  Am.  Dec.  145]. 

It  is  evident  that  the  disBenting  opinion  of  Judge  Morton  set  forth  viewf 
more  satisfactory  to  the  people  at  large  than  thoee  expreseed  in  the  opinion 
of  the  court.  The  following  quotation  from  Hayden  v.  JtUuxbUanU  of  AUlt* 
horougk,  7  €bay,  338,  343  (1856),  farnishes  an  inaight  into  the  subseqiient  hia- 
tonr  of  thia  caae.    Beferring  to  the  Stat.  1846,  c.  203»  sec  1,  Judge  Metcalf 
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■ays:  "  It  was  passed  for  the  purpose  of  altering  the  Uw  as  it  was  held  in 
Hobbs  V.  LoweU,  19  Pick.  406,  and  preyentiiig  thenoeforth  the  establishment 
of  ways  by  dedication  of  land  therefor,  and  the  assent  thereto  by  towns.  The 
decision  in  that  case  was  that  such  dedication  and  assent  oonstitnted  a  legal 
way  which  a  town  was  bound  to  keep  in  repair,  and  was  liable  in  damages 
for  an  injury  received  by  reason  of  a  defect  therein,  in  the  same  manner 
and  to  the  same  extent  as  if  the  way  had  been  established  in  the  statute 
mode.  Since  the  statute  of  1846,  ways  can  not  be  legally  established  by  snob 
dedication  and  assent  so  as  to  render  towns  liable  to  repair  them.  Yet  by  the 
third  section  of  that  statute,  towns  are  liable  to  damages  for  injuries  caused 
by  defects  in  such  ways,  if  they  do  not  close  up  the  entrances  to  them,  or 
give  other  sufficient  notice  that  they  are  dangerous." 

In  Thayer  v.  Bo^toriy  post,  the  various  principles  concerning  dedication  in 
Hobba  V.  Lowell  are  affirmed;  and  so,  also,  in  Valentine  v.  Boston,  22  Pick.  80; 
Commonufealth  v.  Fiakj  8  Mete.  243,  which  were  decided  prior  to  the  Stat. 
1846.  In  Boxoera  v.  Suffolk  Mf<j.  Co.,  4  Gush.  340;  Morse  v.  Stocker,  1  AUen, 
154,  the  modifications  in  the  law  as  laid  down  by  the  principal  case,  produced 
by  the  statute  of  1846,  are  adverted  to,  and  the  authority  of  the  principal  case, 
where  not  affected  by  this  act,  is  recognized  in  Tyler  v.  Sturdy,  108  Mass. 
196,  in  respect  to  a  public  footway;  and  in  Ilayden  v.  Stone,  112  Id.  346,  in 
respect  to  a  highway  created  by  dedication  prior  to  the  act. 

Thx  Subject  of  Dedication  is  Discussed  at  length  in  the  note  to  Siaie  v. 
Trask,  27  Am.  Dec.  559.  Other  cases  in  this  series  involving  the  question 
are  Watertovm  v.  Cowen,  Id.  80,  and  Brown  v.  Manning,  Id.  255. 


Frost  v.  Spaulmng. 

[19  PzoxzBDra,  445.] 

Ih  thx  Intebfketation  of  Deeds  and  Instbcmxmts  in  writing,  coarta  are 
bound  to  effectuate  the  intention  of  the  parties,  if  it  can  be  done  con- 
sistently with  the  rules  of  law. 

Monuments  Contbol  CouiiSEs  and  Distances,  where  there  is  a  conflict, 
in  determining  the  land  conveyed  by  a  deed. 

Idem. — la  a  deed  the  land  was  bounded  by  a  line  running  northerly  to  M.*s 
land,  "thence  south-easterly  by  said  M.'s  land  thirty-eight  and  one  half 
rods  to  a  stump  and  stones;"  by  laying  out  the  land  between  the  two 
monuments,  it  would  have  a  gore  between  it  and  M.'8  land,  and  it  was 
held  that  this  gore  did  not  pass  by  the  deed. 

Tre8Pa&s,  q,  c,  f.  The  plaintiff  claimed  under  one  Levi 
Frost,  deriving  title  under  bis  father  Solomon,  deceased.  The 
defendant  claimed  under  Morse,  a  purchaser  at  a  sale  of  the 
land  by  Solomon's  administrator.  The  description  of  the  land 
in  the  administrator's  deed  contained  these  words:  "  a  certain 
parcel  of  laud,  lying  in  the  soutberl}'  part  of  Groton  aforesaid, 
containing  ten  acres  of  woodland,  be  the  same  more  or  less, 
bounded  thus,  viz.:  beginning  at  a  stake  and  stones  on  the 
line  of  widow  Sarah  Frost's  dower  or  thirds;  thence  northerly 
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bj  said  thirds  to  black  oak  tree  marked,  being  the  comer  of 
the  dower  or  thirds  lately  set  off  to  said  Sarah,  widow  of  said 
Solomon;  thence  easterly  bj  said  thirds  to  a  maple  tree  marked; 
thence  northerly  bj  said  thirds  until  it  comes  to  land  of  Joseph 
Moor,  esquire;  thence  south-easterly  by  said  Moor's  land, 
thirty-eight  rods  and  one  half,  to  a  stump  and  stones;  thence 
southerly  by  land  of  Aaron  Jewett  twenty-nine  rods  to  a  stake 
and  stones;  thence  westerly  to  the  bound  first  mentioned." 
The  locus  was  a  gore  between  the  line  running  south-easterly, 
it  not  going  by  Moor's  land,  as  stated  in  the  deed,  and  marked 
A  B  O  in  the  accompanying  diagram.  Verdict  for  the  plaintiff, 
bj  consent,  subject  to  the  opinion  of  the  court. 

Mwrt  Uy[id« 


&83B. 


llf  acTM,  6  rods. 


Stska  and  iMnes. 


r 


Stamp  and  stones. 


FMey^  for  the  plaintiff. 

HdaTf  Lawrence,  and  JcA  Adams,  for  the  defendant. 

By  CSonrt,  Wilde,  J.  In  the  interpretation  of  deeds  and 
other  instruments  in  writing,  courts  are  bound  to  effectuate  the 
intention  of  the  parties,  if  it  can  be  done  consistently  with  the 
rules  of  law.  When,  however,  such  intention  is  doubtful,  other 
rules  of  construction  are  to  be  observed,  in  order  to  ascertain 
with  reasonable  certainty,  if  it  can  be  done,  the  true  intention 
of  the  parties;  one  of  which  rules  is,  that  where,  in  a  deed  of 
conveyance,  the  land  conveyed  is  described  by  reference  to 
monuments,  and  by  courses  and  distances,  which  do  not  cor- 
respond with  each  other,  the  monuments  are  to  control  the 
courses  and  distances,  they  being  the  surest  indication  of  the 
intention  of  the  parties  as  to  the  extent  and  limits  of  the  land 
conveyed.  Without  some  such  rule,  grants  might  be  void  foi 
uncertainty;  which  are  never  to  be  so  adjudged,  if  by  any  rea- 
sonable construction  it  may  be  avoided. 
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Applying  these  rules  of  construction  to  this  case,  we  are  of 
opinion,  that  the  locus  in  quo  did  not  pass  by  the  deed  of  Bufns 
Frost,  the  administrator  of  Solomon  Frost,  to  Samuel  Morse, 
under  which  the  defendant  claims  title  and  attempts  to  justify 
the  supposed  trespass.  By  the  first  part  of  the  description  of 
the  land  conveyed  by  this  deed,  it  is  bounded  by  land  set  off 
to  Sarah  Frost,  the  widow  of  Solomon  Frost,  as  her  dower  or 
thirds,  running  thereby  several  courses  up  to  the  land  of  Joseph 
Moor.  There  is  no  monument  referred  to  in  the  deed  on 
Moor's  line,  bat  it  was  proved  that  immediately  after  the  sale 
of  the  land  by  the  administrator,  the  parlies  went  on  the  prem- 
ises, and  the  bounds  marked  0  and  B  on  the  plan  annexed  to 
the  report  were  pointed  out  as  the  north-west  and  north-east 
corner  of  the  land  conveyed.  If  these  boundaries  had  been 
referred  to  in  the  deed,  there  could  have  been  no  question  that 
the  extent  of  the  grant  would  be  limited  by  those  bounds,  al- 
though the  true  dividing  line  between  the  Frosts'  and  Moor's 
lots  had  been  further  to  the  northward. 

Where  a  lot  is  bounded,  in  a  conveyance,  by  monuments  on 
a  supposed  line  of  an  adjoining  lot,  and  the  monuments  do  not 
in  fact  correspond  with  the  true  dividing  line,  the  monuments 
must  govern,  as  the  most  certain  indication  of  the  intent  of  the 
parties.  And  if  the  monuments  should  extend  beyond  the 
dividing  line,  upon  an  estate  not  belonging  to  the  grantor,  he 
would  be  liable  on  his  warranty.  This  principle  is  so  well 
established,  and  so  well  known,  that  I  apprehend  no  skillful 
conveyancer  would  ever  advise  a  sale  by  metes  and  bounds 
when  it  was  intended  that  a  certain  line  of  another  lot  should 
be  binding;  especially  if  that  line  were  uncertain.  If  the  line 
were  to  govern,  the  referring  to  monuments  would  be  useless, 
and  worse  than  useless,  for  the  grantor  might  thereby  be  de- 
ceived as  to  the  extent  of  the  grant. 

Now  we  are  of  opinion,  that  this  rule  of  oonstriK^ion  is 
applicable  to  the  present  case,  for  although  the  monument  C  on 
the  plan  is  not  referred  to  in  the  deed,  yet  it  is  proved  that  it 
was  pointed  out  as  a  boundary  of  the  lot  conveyed,  immediately 
after  the  sale;  and  the  evidence  is  sufficient  to  show  that  it  was 
so  considered  by  the  parties.  This  was  proved  by  a  witneas 
called  by  the  defendant,  and  is  pertinent  evidence  to  aid  the 
construction  of  the  grant:  Waterman  v.  Johnson,  13  Pick.  261. 
And  besides,  it  was  admitted  at  the  trial,  that  C  was  the  north- 
west comer  of  the  lot  conveyed,  and  it  appeared  by  the  testi- 
mony of  the  surveyor,  that  this  comer  boundary  was 
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lodB  Bontlierlj  of  Moor^s  line  according  to  the  plaintiff's  claim, 
BO  that  mnning  a  line  from  C  to  A  would  not  correspond  with 
Moor's  line,  as  it  was  located  by  the  plaintiff's  evidence,  nor 
with  the  line  contended  for  by  the  defendant,  which  was  from 
G  to  B,  and  there  is  no  eyidence  of  any  intermediate  line.  And 
besides,  the  line  from  G  to  A  is  short  of  the  distance  as  men- 
tioned in  the  deed;  whereas  the  line  from  G  to  B  exactly  cor- 
req^nds  ^iih  the  course  and  distance  mentioned  in  the  deed. 
This  is  not,  however,  very  material,  for  if  the  boundary  G  was 
€fn  the  line  claimed  as  Moor's  line  by  the  plaintiff,  the  northerly 
Hoe  of  the  land  conveyed  to  Morse,  from  whom  the  defendant 
derives  his  title,  must  be  drawn  from  G  to  B,  although  it  would 
not  correspond  with  Moor's  true  line,  the  monument  B,  which 
is  a  stump  and  stones,  being  expressly  named  in  the  deed. 
And  it  is  also  to  be  remarked,  that  if  A  were  to  be  established 
as  the  north-east  boundary  of  the  defendant's  lot,  he  would  be 
deprived  of  a  large  part  of  the  lot  he  holds  under  the  title  de- 
rived from  the  deed  to  Morse,  at  his  south-easterly  comer. 
From  Moor's  line  the  remaining  courses  are  "  southerly  by  land 
of  Aaron  Jewett  twenty-nine  rods  to  a  stake  and  stones,  thence 
westerly  to  the  bound  first  mentioned."  No  stake  and  stones 
have  been  found  to  control  and  extend  the  length  of  the  line  by 
Jewett*s  land,  and  on  no  principle,  or  rule  of  construction,  can 
it  be  extended  beyond,  the  distance  named  in  the  deed.  The 
result  of  such  a  construction  would  be  to  defeat  the  defendant's 
title  as  to  a  larger  gore  at  the  south-east  comer  of  his  lot,  than 
the  gore  now  in  dispute. 

Upon  the  whole  there  can  be  no  question  as  to  the  extent  of 
the  land  intended  to  be  conveyed.  The  description  is  perfect 
in  every  particular,  excepting  as  to  that  part  which  bounds  upon 
Moor's  line.  The  parties  no  doubt  supposed  that  the  land 
eonveyed  would  extend  to  that  line.  But  the  supposition  was 
founded  in  a  mistake.  The  line  was  uncertain,  and  they  were 
informed  that  it  ran  from  G  to  B,  and  the  whole  description 
shows  that  that  line  was  referred  to  in  the  deed.  The  true 
dividing  line  is  still  undetermined,  but  the  evidence  is  sufScient 
to  maintain  the  verdict  for  the  plaintiff  on  this  point  of  dispute. 

As  to  the  defendant's  title  by  possession,  it  depends  on  the 
question,  whether  the  cutting  of  wood  by  the  defendant  and  by 
those  under  whom  he  claims,  amounts  to  a  disseisin;  and  this 
question  has  been  ao  often  decided,  that  it  must  be  considered 
as  settled,  and  not  open  to  argument. 

Judgment  on  the  yerdict. 
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Courses  akd  Distances  are  C^ontrolled  bt  Mokuhents:  Magcun  ▼. 
Lapham,  21  Pick.  138;  and  this,  althoagh  at  the  time  of  the  deed  the  moua- 
ment  did  not  actually  exist,  but  was  afterwards  erected  to  oonfonn  to  the 
deed:  KeUogg  v.  Smith,  7  Cush.  382,  each  citing  the  principal  case.  Fro^t  y. 
Spaulding  is  also  referred  to,  to  show  the  admissibility  of  the  acts  of  partiei 
at  the  time  of  the  execution,  in  order  to  determine  the  boundaries  of  land 
intended  to  be  conveyed:  Crqfts  v.  Hihbard,  4  Mete.  453;  Cornell  v.  Jaekatm, 
9  Id.  154.  Known  and  visible  monuments  prevail  over  courses  and  distances, 
and  over  a  plan  made  by  a  surveyor:  Bradford  v.  HiU,  1  Am.  Dec  546  and 
note;  Hoioe  v.  Bass,  3  Id.  59;  Bryony.  Beckley,  12  Id.  276;  Doe  v.  Paine,  15 
Id.  507;  Esmond  v.  Tarhox,  20  Id.  346;  Wendell  v.  Jaekwn^  22  Id.  635  and 
note.  Natural  boundaries  prevail  over  the  number  of  acres  specified:  Dale 
V.  Smith,  12  Id.  64  and  note. 


Brown  v.  Watt. 

[19  PicESBiao,  470.] 

Statute  £x£MFTINO  from  Attachment  and  £x£CT7tion  beds,  bedsteads, 
bedding,  and  household  utensils  of  a  debtor,  necessary  for  himself,  his 
wife,  and  children,  applies  to  a  man  who  is  not  married. 

Beds  and  Bedding  Used  bt  a  Boarder  are  not  exempted. 

A  Cookino-stove  not  exclusively  used  for  warming  the  debtor's  hoaaa  is  not 
exempted. 

To  Render  Beds  and  Fukniture  Exempt,  housekeeping  is  not  necessary. 

Trespass  agalDst  a  sherifif  for  attacbing  certain  property  claimed 
to  be  exempt.  Plaintifif,  a  cabinet-maker,  never  was  married, 
but  hired  and  furnished  a  house,  in  which  he  and  his  workmen 
lived,  and  wherein  a  woman  was  employed  as  housekeeper. 
The  articles  in  this  house  were  the  ones  attached;  and  all  ex- 
cept the  two  beds  and  bedding,  a  cooking-stoYe,  with  its  appur- 
tenances, and  part  of  a  barrel  of  flour,  consisted  of  household 
furniture,  and  were  necessaty  to  enable  the  plaintiff  to  keep 
house  as  above  mentioned,  and  were  of  the  value  of  thirty  dol- 
lars; each  of  the  beds,  with  half  its  bedding,  was  of  the  valofl 
of  twenty  dollars,  and  the  cooking-stove,  with  appurtenances, 
was  of  the  value  of  live  dollars.  The  cause  was  submitted  to 
the  court  for  its  opinion. 

A,  W.  Austin,  for  the  plainti£El 
A,  Barileit,  contra. 

By  Court,  Wilde,  J.  The  defendant  justifies  the  supposed 
trespass,  he  being  a  constable  of  the  town  of  Medford,  duly 
qualified  to  serve  writs  in  civil  suits,  under  a  certain  writ  of  at- 
tachment against  the  plaintiff;  and  it  is  agreed  that  he  duly  re- 
turned the  writ  with  his  doings  indorsed  thereon,  under  his 
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hand,  to  the  court  of  common  pleas,  wherefrom  it  issued, 
according  to  law.  The  only  question,  therefore,  is  whether 
anj  of  the  goods  attached  were  exempted  from  attachment  as 
the  law  was  when  the  writ  was  serred. 

By  stat.  1805,  c.  100,  the  beds,  bedsteads,  bedding,  and 
household  utensils  of  any  debtor,  necessary  for  himself,  his 
wife  and  children,  were  exempted  from  attachment  and  execu- 
tion, provided  that  the  beds  and  bedding  exempted  should  not 
exceed  one  bed,  bedstead,  and  necessary  bedding  to  two  per- 
sons, and  household  furniture  of  the  value  of  fifty  dollars. 

It  has  been  argued  that  as  the  plaintiff  bad  no  children  and 
had  never  been  married,  he  does  not  come  within  the  true 
meaning  of  the  statute.  But  we  are  of  opinion  that  the  statute 
will  not  admit  of  such  a  construction.  The  true  meaning  un- 
doubtedly is,  that  the  property  necessary  for  the  debtor,  and 
for  his  wife  and  children,  if  he  should  have  any,  should  be  ex- 
empted. By  the  construction  contended  for  it  would  follow, 
that  if  tbe  debtor  were  married,  but  had  no  children,  his  prop- 
erty would  not  be  exempted;  which  can  not,  as  we  think,  be  the 
true  intent  of  the  statute. 

It  has  been  further  argued,  that  it  can  not  be  necessary  for 
an  unmarried  man,  without  children,  to  keep  house,  and  conse- 
quently that  the  beds  and  furniture  in  the  present  case  were 
not  necessary  for  the  plaintiff,  as  the  law  requires  them  to  be. 
This  would  be  giving  to  the  statute  a  very  strained  construc- 
tion, and,  as  to  beds  and  furniture,  would  render  it  useless;  for 
if  the  word  "  necessary ''  is  to  be  taken  in  its  strictest  sense,  it  is 
not  necessary  for  any  one  to  keep  house.  But  it  can  not  be 
supposed  that  the  legislature  intended  to  interfere  with  the 
choice  of  the  debtor  to  keep  house  or  not,  as  he  might  see  fit. 

The  question,  therefore,  is  not  whether  it  was  necessary  for 
the  plaintiff  to  keep  house  or  not,  but  what  was  necessary  for 
him,  he  being  in  fact  a  housekeeper. 

By  the  statement  of  facts  it  appears,  that  two  beds  and  bed- 
ding were  attached,  one  of  which  only  was  exempted  from  at- 
tachment. One  bed  is  exempted,  notwithstanding  it  is  provided 
that  the  beds  and  bedding  exempted  shall  not  exceed  one  bed, 
bedstead,  and  bedding  to  two  persons;  for  this  proviso  is  not 
applicable  to  a  debtor  who  has  no  children.  All  the  household 
furniture  also  was  exempted  from  attachment,  being  only  of  the 
value  of  thirty  dollars. 

The  cooking-stove,  we  think,  is  not  exempted,  because  it  does 
not  appear  that  it  was  used  exclusively  for  the  purpose  of 
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warming  the  plaintiff's  house,  as  the  statute  requiras.    Bj  the 
reTised  statutes  the  word  *'  exclusively ''  is  omitted,  and  that 
statute  therefore^  would  probaUj  admit  of  a  different  con- 
struction. 
Judgment  for  the  plaintiff. 

Seizing  Pbofebty  not  Attachable,  Liabzutt  or  Shxrot:  Ik^  ▼.  a/eii- 
fiwon,  10  Allen,  413,  and  especially  to  an  action  of  tre8paa8c/e6(mlf  <uportaii$: 
Bean  t.  Hubbard,  4  Gush.  87. 

JUSTTTICATION   OT   OFnCBBS  BT  THEIS  PBOCKS:  SttOOCOOl  V.  BougkUm^  21 

Am.  Deo.  181  and  note. 

Exemptions. — Qoth  from  the  wool  of  ten  sheep  is  exempt  from  ezecation 
against  a  householder  who  does  not  own  any  sheep:  ilaU  ▼.  Penney,  25  Am. 
Dec.  601  and  note.  An  only  cow  of  a  non-resident  is  exempt:  HaekUl  ▼• 
Androa,  24  Id.  645;  or  a  cow  forward  with  calf:  Dow  v.  SmUh,  29  Id.  202,  or 
batter  made  from  the  milk  of  an  only  oow:  Leamtl  v.  Meteaff,  19  Id.  718.  As 
to  what  are  "tools  "  so  as  to  be  exempt,  see  the  note  to  Kilbum  y.  Demmia^ 
21  Id.  545;  Batchelder  v.  ShapUigh,  25  Id.  213.  Exempt  property  may  be 
oonyeyed  by  the  owner  even  after  it  has  been  levied  upon  under  execntionx 
Paxion  y.  Freeman,  22  Id.  74. 


Stone  v.  Pattebsok. 

[19  PUKKBOIO,  476.] 

Patmxkt  ot  Kent  in  Advance  is  good,  as  against  vondee  of  the  leeeed 

premises  without  notice  of  the  payment. 
Entry  bt  Mobtgaore  of  Leased  Pbsmises  and  demand  of  payment  of 

rent  to  him,  though  it  may  not  be  good  for  the  purpose  of  foreoloeore,  is 

lawful,  and  will  entitle  him  to  the  rent. 

Assumpsit  for  rent.  Knight  being  the  owner  of  the  prem« 
ises  subject  to  a  mortgage  to  French,  executed  a  lease  of  the 
premises  to  the  defendant  in  April,  1835,  for  three  years,  at  a 
certain  rent  payable  quarterly.  The  defendant  paid  Knight  a 
part  of  the  rent  in  advance.  A  month  thereafter  Knight  con- 
veyed the  premises  to  the  plaintiffs  in  fee,  subject  to  the  mort- 
gage and  lease,  without  notice  of  the  payment  of  the  rent  in 
advance.  Plaintiffs  notified  defendant  to  pay  rent  to  them  aa 
it  should  become  due.  In  July,  1835,  the  mortgagee  took  pos- 
session for  condition  broken,  but  without  notice  to  the  plaint- 
iffs,  and  ordered  defendant  to  pay  the  rent  to  him  from  that 
time,  which  the  defendant  agreed  to  do.  The  sum  paid  in  ad- 
vance exceeded  the  rent  accruing  between  the  date  of  the  least 
and  the  entry  of  the  mortgagee. 

W.  Smithy  for  the  plaintiffs. 

O.  Parker^  contra. 
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By  CoDBT.  The  payment  of  rent  in  adTance  was  a  TaHd  pay*- 
meni  and  a  good  discbarge  pro  tanto  from  the  clidm  of  the  les- 
flor  to  whom  payment  waa  made,  and  is  a  good  bar  to  the  chum 
of  the  plaintiffs,  his  aasigiiees.  The  caae  of  Farley  y.  Thompson^ 
15  Mass.  18,  is  decisiye  on  this  part  of  the  case.  It  has  been 
argued  that  the  asagnees  ought  to  have  been  notified;  and  no 
doubt  this  would  have  been  necessary,  if  the  rule  of  law  in  re- 
spect to  negotiable  securities  applied  to  the  assignments  of 
leases;  but  these  assignments  are  governed  by  the  well-known 
rule  of  cavecU  emptor. 

In  respect  to  the  other  portion  of  the  rent  claimed,  it  is  quite 
clear  that  the  defendant  was  bound  to  pay  it  to  French,  who 
entered  under  a  mortgi^e  made  previously  to  the  lease,  and 
ordered  the  rent  to  be  paid  to  him.  It  is  objected  that  this 
entiy  was  not  a  good  entry  for  condition  broken,  because  no 
notice  was  given  to  the  plaintiffs.  But  it  is  immaterial  whether 
it  was  a  good  entry  for  the  purpose  of  foreclosure  or  not;  for 
the  entry  was  lawful,  and  the  mortgagee  thereby  became  pos- 
Bcesed  of  the  premises,  and  might  have  expelled  the  defendant 
if  he  had  not  agreed  to  pay  rent  to  him.  This  was  equiva- 
lent to  an  actual  and  complete  ouster  or  eviction,  as  was  de- 
cided in  I^chburg  Mfg.  Corp,  v.  Melven,  15  Mass.  268,  and 
in  Smilh  v.  Shepard,  15  Pick.  147  [25  Am.  Dec.  432].  Such  an 
ouster  or  eviction  by  a  person  having  a  paramount  title  is  a 
good  defense  to  an  action  for  rent  by  the  lessor  or  those  claim- 
ing under  him. 

Plaintiffs  nonsuit. 


That  an  entry  of  the  mortgagee  with  notioe  to  a  tenant  to  pay  rent  to  him, 
■Khoogh  it  may  not  be  a  sufficient  entry  to  eonstitiite  a  foredosnie,  will  en- 
title him  to  the  rent:  Oook  ▼.  Jdkmmm^  121  ICaas.  828,  ezpreasly  relying  oa 
the  princ^Md  caae. 


ThAYXSB  V.  BOSTOK. 

[19  Piuimmio,  511.] 
A  HiOBWAT  wiTHiK  A  Ctit  may  be  establiahed  by  nee  of  it^  as  sneh,  fb« 

more  than  forty  years. 
Air  IxmvmuAL  Suitebiho  Sfboial  Damaos  from  the  obstmotion  of  a  high- 

way  may  have  his  aotion  therefor,  although  the  act  is  indictable. 
Iki  Spioial  Damaos,  to  Suffobt  such  AcnoM,  must  be  something  not 

merely  difiTerin^  La  degree,  but  in  kind,  from  that  which  must  be  deemed 

common  to  all. 
AonoHB  ov  ToxT  WILL  IsE  against  a  corporatioo. 
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A.  MuNXOiPAL  Ck)itPOBATiON  IS  LIABLE  on  an  action  on  the  case  for  author- 
ized acts  of  its  officers,  for  which  such  an  action  wonld  lie  against  indi- 
viduals, or  for  acts  which  it  has  ratified. 

Idui.— But  fob  Unaothokizei)  and  Unlawtul  Aois  of  its  officers,  though 
done  colore  officii^  the  corporation  is  not  liable. 

AonoM  on  the  case.  The  officers  of  the  city  of  Boston,  haying 
charge  over  its  streets  and  public  lands,  had  taken  up  the  pave- 
ment on  a  passage-way  in  front  of  plaintiffs'  warehouse,  dug  up 
the  soil  thereof,  erected  stalls,  benches,  etc.,  on  the  way,  and 
obstructed  communication,  per  qxiod^  etc.  Plea,  the  general 
issue.  Verdict  in  favor  of  the  plaintiffs.  If  the  city  were  not 
responsible,  plaintiffs  were  to  be  nonsuited. 

J,  Pickering  and  G.  P.  Curtis^  for  the  defendants. 

Metcalf  and  G.  O,  Loring,  contra. 

By  Court,  Shaw,  G.  J.  This  case,  by  consent,  has  been 
argued  in  connection  with  the  case  of  Stetson  v.  Faxon  [ante,  123], 
pending  in  Suffolk,  and  involves  many  of  the  same  facts,  which 
were  presented  in  that  case,  and  depends,  to  some  extent,  upon 
the  same  principles. 

The  passage-way  lying  in  front  of  the  plaintiff's  estates  and 
constituting  part  of  what  was  formerly  denominated  Dock 
square,  is  variously  described,  in  different  counts  in  the  dec- 
laration, as  a  passage-way  appurtenant  to  these  estates,  and  as 
a  public  highway.  We  are  apprehensive  that  some  confusion 
has  been  thrown  upon  the  case,  by  treating  this  right  of  way  as 
a  private  right,  enjoyed  by  the  plaintiffs  in  consequence  of 
being  seised  of  adjoining  estates,  instead  of  regarding  the  way 
as  a  public  highway.  It  appears  that  it  has  been  used  by  all 
the  citizens  of  the  commonwealth,  to  pass  with  their  horses, 
carriages,  and  teams  for  all  purposes,  for  a  period  of  more  than 
forty  years,  from  a  time  beyond  legal  memory,  and  this  proves 
it  to  be  a  highway.  Many  of  the  most  important  highways 
stand  upon  this  basis  and  no  other;  and  it  would  greatly  en- 
danger the  public  interests  if  a  doubt  could  be  raised  whether 
the  public  have  an  easement  in  such  highways,  for  the  same 
purposes,  and  to  the  same  extent,  as  in  those  which  are  proved 
by  the  records  of  the  courts,  by  whom,  in  the  legitimate  exer- 
cise of  their  authority,  they  have  been  established.  Indeed 
the  law  proceeds  upon  the  presumption,  that  at  a  period 
anterior  to  legal  memory,  these  highways  were  legally  laid  out, 
of  which  the  evidence  has  been  lost.  It  is  doubted  whether 
any  other  title  for  the  public  could  be  found  to  the  use  of  the 
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moei  frequented  streets  of  the  city.  The  action  is  an  action  of 
the  case  against  the  city  in  its  corporate  capacity,  for  special 
damage,  alleged  to  have  been  done  to  the  plaintiffs,  in  their 
estates,  by  the  officers  of  the  city,  having  authority  over  the 
streets  and  highways  of  the  city,  by  acts  which  they  professed 
to  do  by  virtue  of  their  offices,  and  for  the  use  and  benefit  of 
the  city. 

It  is  a  well-settled  rule  of  law,  that  if  an  individual  suffer 
special  damage,  by  any  unlawful  act,  in  obstructing  a  high- 
way, he  shall  have  his  action  although  the  party  doing  the  act 
is  liable  to  an  indictment.  But  without  such  damage,  although 
the  act  is  unlawful,  and  although  more  injurious  to  one  propri- 
etor on  account  of  his  proximity  to  the  highway  than  another, 
still  he  can  not  have  action,  because  actions  would  thereby  be 
multiplied  indefinitely;  but  the  offender  shall  be  prosecuted  by 
indictment,  by  which  the  offense  shall  be  punished,  and  the 
wrong  redressed  once  for  all.  What  is  special  damage  to  sus- 
tain  the  per  quod  and  enable  one  to  have  his  several  action,  for 
an  injury  common  to  the  whole  community,  is  often  a  difficult 
question.  It  seems  to  be  settled  by  authorities,  that  it  must  be 
something  not  merely  differing  in  degree,  but  in  kind,  from 
that  which  must  be  deemed  common  to  all.  But  as  this  sub- 
ject has  been  fully  considered  in  the  other  case  alluded  to,  it 
is  not  necessary  in  this,  to  discuss  it  more  at  large.  Supposing 
this  to  be  a  public  highway,  and  the  plaintiffs  to  have  sustained 
a  special  damage,  so  as  to  enable  them,  upon  general  principles, 
to  maintain  an  action,  then  it  is  argued  that  such  an  action, 
sounding  in  tort,  can  not  be  maintained  against  the  city,  in  its 
corporate  capacity;  and  whether  such  action  can  be  maintained, 
is  the  question  which  has  been  mainly  considered  in  the  present 
case. 

The  argument  strongly  pressed  by  the  defendants  is,  that  if 
the  officers  of  the  corporation,  within  their  respective  spheres, 
act  lawfully  and  within  the  scope  of  their  authority,  their  acts 
must  be  deemed  justifiable,  and  nobody  is  liable  for  damages, 
and  if  any  individual  sustains  loss  by  the  exercise  of  such  lawful 
authority,  it  is  damnum  absque  injuria.  But  if  they  do  not  act 
within  the  scope  of  their  authority,  they  act  in  a  manner  which 
the  corporation  have  not  authorized,  and  in  that  case  the  offi- 
cers are  personally  responsible  for  such  unlawful  and  unauthor- 
ised acts.  But  the  court  are  of  opinion  that  this  argument,  if 
pressed  to  all  its  consequences,  and  made  the  foundation  of  an 
inflexible  practical  rule,  would  often  lead  to  very  unjust  results. 
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There  is  a  luge  dmae  of  cases,  in  which  the  rights  of  both  the 
puUtic  and  of  indiTidiuJs  maj  be  deeply  inTol^ed,  in  which  it  can 
not  be  know  at  the  time  the  act  is  done,  whether  it  is  lawful  er 
not.  The  erent  of  a  legal  inqoiiy  in  a  court  of  justiee,  maj  show 
that  it  was  unlawful.  Still,  if  it  was  not  known  and  under- 
stood to  be  unlawful  at  the  time,  if  it  was  an  act  done  bj  the 
officers  having  competent  authority,  either  by  express  vote  of 
the  city  government,  or  by  the  nature  of  the  duties  and  func- 
tions with  which  they  are  charged,  by  their  offices,  to  act  upon 
the  general  subject-matter,  and  especially  if  the  act  was  done 
with  an  honest  view  to  obtain  for  the  public  some  lawful  bene- 
fit or  advantage,  reason  and  justice  obviously  require  that  the 
city,  in  its  corporate  capacity,  should  be  liable  to  make  good 
the  damage  sustained  bj  an  individual,  in  consequence  of  the 
acts  thus  done.  It  would  be  equally  injurious  to  the  individ- 
ual sustaining  damage,  and  to  the  agents  and  persons  employed 
by  the  city  government,  to  leave  the  party  injured  no  means  of 
redress,  except  against  agents  employed,  and  by  what  at  the 
time  appeared  to  be  competent  authority,  to  do  the  acts  com- 
plained of,  but  which  are  proved  to  be  unauthorized  by  law. 
And  it  may  be  added,  that  it  would  be  injurious  to  the  city  it- 
self, in  its  corporate  capacity,  by  paralyzing  the  energies  of 
those  charged  with  the  duty  of  taking  care  of  its  most  import- 
ant rights,  inasmuch  as  all  agents,  officers,  and  subordinate 
persons,  might  well  refuse  to  act  under  the  directions  of  its 
government  in  all  cases,  where  the  act  should  be  merely  com- 
plained of  and  resisted  by  any  individual  as  unlawful,  on  what- 
ever weak  pretense;  and  conformably  to  the  principle  relied 
on,  no  obligation  of  indemnity  could  avail  them. 

The  court  are  therefore  of  opinion,  that  the  city  of  Boston 
may  be  liable  in  an  action  of  the  case,  where  acts  are  done  by 
its  authority  which  would  warrant  a  like  action  against  an  indi- 
vidual, provided  such  act  is  done  by  the  authority  and  order  of 
the  city  government,  or  of  those  branches  of  the  city  govern- 
ment, invested  with  jurisdiction  to  act  for  the  corporation, 
upon  the  subject  to  which  the  particular  act  relates,  or  where 
after  the  act  has  been  done,  it  has  been  ratified,  by  the  corpora- 
tion, by  any  similar  act  of  its  officers. 

That  an  action  sounding  in  tort  will  lie  against  a  corporation, 
though  formerly  doubted,  seems  now  too  well  settled  to  be 
questioned:  Tarborough  v.  Bank  of  England,  16  East,  6;  Smiih 
V.  Birmingham  eic,  Oadight  Co.,  1  Ad.  &  £1.  526.  And  there 
seems  no  sufficient  ground  for  a  distinction  in  thia  respect,  be- 
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iween  cttiea  mad  hamns  and  otbar  corporaiioBs:  Claris  r,Wath* 
ingion,  12  WbeaL  40;  Baher  ▼.  Bo$Um,  12  Pick.  184  [22  Am. 
Dec  421]. 

Wbfiiher  a  particular  act,  opoatiiig  injurioasly  to  an  indi- 
Tidual,  was  authorized  by  the  dty,  by  any  previous  delegation 
of  power,  general  or  special,  or  by  any  subsequent  adoption  and 
ratification  of  particular  acts,  is  a  question  of  fact,  to  be  left  to 
a  juiy,  to  be  decided  by  all  the  evidence  in  the  case.  Ab  a  gen- 
eral rule,  the  corporation  is  not  responsible  for  the  unamtborized 
and  unlawful  acts  of  its  officers,  though  done  colore  officii;  it 
must  further  appear,  that  they  were  expressly  authorized  to  do 
the  acts,  by  the  city  government,  or  that  they  were  done  bona 
/ide  in  piu^nance  of  a  general  authority  to  act  for  the  city,  on 
the  subject  to  which  they  relate;  or  that,  in  either  case,  the  act 
was  adopted  and  ratified  by  the  corporation. 

As  tbe  evidence  was  not  submitted  to  the  jury  in  the  present 
ease,  and  the  fact  does  not  appear,  but  it  is  only  found  that  the 
acts  complained  of  were  done  by  ofQcers  of  the  city,  the  court 
are  of  opinion  that  the  verdict  must  be  set  aside  and  a  new  trial 
granted. 

HionwATB  BT  Dedication:  See  the  note  to  ffobit*  v.  Lowell^  anU,  145. 

Civil  Actions  roa  Nuisance:  See  the  note  to  Stetson  v.  Faseon^  ante,  123^ 
and  Wesson  v.  Washburn  Iron  Co.,  13  Allen,  101,  citing  the  principal  caee. 

TOBT  WILL  Lis  against  a  Oorpobation:  Bigelow  v.  Inhabitants  qf  Ran* 
doipk,  14  Gray,  544;  Moorev.  FUchburg R.  R,  Co.,  4  Id.  467;  Olifver  v.  Wor- 
ceaLer,  102  Man.  500;  Hawks  v.  Charlemont,  107  Id.  418;  HasbeU  v.  Nem 
Bed^ford,  108  Id.  211,  where  a  distinctiaB  as  to  oorporate  liability  ia  made  oa 
*^be  authority  of  adjudged  cases  between  the  acts  of  officers  as  such  and  aa 
agents  of  the  municipal  corporation,  citing  the  principal  case.  Tiiayer  v, 
Boston  ia  alao  cited,  among  other  decisions,  in  Hall  v.  H olden,  116  Id.  172» 
176,  to  establish  the  proposition  that  the  vote  of  a  municipal  oorporation  to 
repay  money  improperly  paid  to  it  by  its  agent  is  irrevocable.  In  this  series 
are  decisions  supporting  the  liability  of  a  corporation  in  actions  for  torts  of 
their  agents:  Riddle  v.  Proprietors,  5  Am.  Dec.  35  and  note,  considering  the 
snbject  somewhat  at  length:  ChestmU  Hill  T.  Co.  t.  Rutter,  8  Id.  675;  Oood- 
loe  T.  dnehuuiti,  22  Id.  764  and  nota 


DoNHAM  V.  Wild. 

[19  PXOKBBnia,  820.] 

FoK  Loss  or  Axtachid  Goods  in  the  kSaeping  of  a  bailee  of  the  plaintiiTs 
nomination,  the  sheriff  ia  not  liable. 

AonoH  on  tbe  case  against  a  constable  for  failing  to  levy  an 
execution  upon  goods  attached  in  an  action  brought  by  Don- 
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bam  against  Fray.  Wild,  on  attaching  the  goods,  requested 
Donbam  to  name  some  keeper  whom  be  conld  trust.  He  there- 
upon named  one  Gushing,  who  suffered  them  to  be  taken  bj 
other  creditors.     The  cause  was  submitted  on  these  facts. 

Metcalf  and  Oourgas^  for  the  plaintiff. 

Gushing  and  Kingsbury,  contra. 

MoRTOM,  J.  The  officer  who  attaches  personal  property, 
is  bound  to  keep  it  iu  safety,  so  that  it  may  be  had  to 
satisfy  the  execution  which  may  follow  the  attachment.  This 
duty  he  may  perform  himself,  or  by  the  agency  of  others.  If 
he  appoint  an  unfaithful,  or  intrust  it  with  an  irresponsible 
bailee,  so  that  it  is  lost  through  the  negligence  or  infidelity  of 
the  keeper,  or  the  insufficiency  of  the  receiptor,  he  will  be  re- 
sponsible for  the  value  of  the  property.  The  defendaut's  con- 
duct in  the  present  case,  unexplained,  clearly  renders  him  liable; 
and  the  only  question  is,  whether  he  is  exonerated  by  the  acts 
of  the  plaintiff. 

It  does  not  seem  to  us,  to  be  material  whether  Gushing  is  to 
be  deemed  keeper  or  receiptor.  The  goods  were  placed  in  his 
possession;  they  are  not  forthcoming,  and  can  not  be  found; 
aud  be  is  wholly  unable  to  make  compensation  for  their  loss.  If 
the  defendant  is  responsible  for  his  conduct,  he  is,  in  either 
case,  clearly  liable.  Tbe  defendant,  however,  is  guilty  of  no 
neglect,  in  omitting  to  make  a  demand  upon  him  for  the  goods. 
A  demand  would  have  been  perfectly  useless  and  nugatoiy .  And 
no  officer  is  to  be  prejudiced  for  neglecting  to  do  that,  which 
could  be  of  no  possible  benefit  to  anyone:  Webster  v.  Coffin,  14 
Mass.  196;  Cooper  v.  Motvry,  16  Id.  8. 

An  officer,  in  tbe  service  of  writs,  tbough  bound  to  follow 
and  not  violate  the  rules  of  law,  yet  iu  many  respects,  acts 
under  the  direction  of  tbe  plaintiffs.  They  may  direct  him 
what  goods  to  attach,  and  be  will  be  safe  in  following  their 
orders  in  relation  to  the  manner  of  keeping  them.  Tbe  plaint- 
iff need  not  give  any  advice  or  directions;  in  which  case  the 
officer  will  be  bound  to  follow  the  rules  of  law  and  will  be  re- 
sponsible for  any  deviation  from  them.  But  if  tbe  plaintiff  does 
interfere,  it  would  be  a  violation  of  tbe  first  principles  of  justice, 
to  authorize  him  to  recover  against  tbe  officer  for  any  loss 
which  might  result  from  following  his  advice  or  directions. 

The  officer  might  select  tbe  plaintiff  himself  for  keeper  or 
receiptor,  and  if  he  consented  to  act  in  either  capacity,  and  the 
attachment  was  lost  by  bis  negligence  or  misconduct,  nothing 
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can  be  more  clear  than  that  the  officer  would  be  relieved  from 
his  liability.  So  if  the  officer  accepts  a  receiptor  or  appoints  a 
keeper  at  the  request,  by  the  advice,  or  with  the  consent  of  the 
plaintifify  he,  and  not  the  officer,  is  responsible  for  the  suffi- 
ciency of  the  one,  and  the  fidelity  of  the  other. 

These  principles  are  so  obviously  just  and  sound,  that  direct 
adjudications  in  support  of  them  can  hardly  be  expected  to  be 
found.  The  most  analogous  cases  which  we  have  seen  are 
tbose  of  HamUlon  v.  Dakiel,  2  W.  Bl.  952,  and  De  Moranda  v. 
Vunkin,  4  T.  B.  119;  in  which  it  was  holden,  that  if  the  sherifiF 
appoint  special  bailiffs,  at  the  request  or  on  the  nomination  of 
the  plaintiff,  he  is  not  responsible  for  their  fidelity  and  goo4 
conduct. 

In  the  case  at  bar,  the  defendant,  having,  by  the  plaintiff's 
agreement,  placed  the  property  in  the  hands  of  a  person,  who 
has  suffered  it  to  be  removed  and  lost,  is  not  liable  to  an  ac- 
tion for  neglecting  to  levy  the  execution  upon  it. 

Plaintiff  nonsuit. 


Chase  v.  Mebbimage  Baj^l. 

[19  PiamiHO,  6M.] 

Ox  AN  Execution  aoaikst  a  Town  or  Parish,  the  body  or  estate  of  an 

inhabitant  may  be  lawfully  taken  to  satisfy  it. 
Cebtificatb  of  Membebship  in  a  Parish  is  not  Necessary  in  order  to 

make  one  liable  as  an  inhabitant  where  he  has  been  voted  a  member, 

lias  attended  the  parish  meetings,  and  has  acted  as  a  trustee  of  the 

ministerial  fund. 
Execution  can  not  be  Levied  upon  the  property  of  one  who,  though  a> 

memljer  of  the  parish  when  the  judgment  was  rendered,  had  ceased  to 

be  such  before  the  levy.    (In  note.) 
Return  of  an  Execution,  showing  advertisement  of  sale  three  weeks  be 

fore  the  time  of  sale,  instead  of  the  day  of  sale,  shows  a  sutficicnt 

notice. 
Amendment  of  a  Return  to  show  that  a  copy  of  the  execution  had  been 

left  with  one  having  property  of  the  debtor,  will  be  permitted,  it  hav- 
ing been  satisfactorily  proved  that  such  was  the  fact. 

Action  to  recover  dividends  on  certain  shares  in  the  defend- 
nuts'  bank,  belonging  to  the  plaintiff.  The  dividends  had  been 
levied  upon  under  an  execution  issued  against  North  Parish, 
iu  Haverhill,  iu  favor  of  one  Peckham.  The  case  suflSciently 
appears  from  the  opinion.  With  respect  to  the  amendment  of 
the  return  of  the  execution  alluded  to  in  the  opinion,  the  facta 
were  that  the  return  omitted  to  state  that  an  attested  copy  of 
the  execution  had  been  left* with  the  bank  cashier;  but  the  par* 
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ties  agreed  that  auoh  amendment  might  be  made  if  deemed 
proper  hj  the  court,  on  a  aatisfactory  showing  that  a  oopj  had 
been  le£t. 

Ohoaie  cmd  Bunean,  for  the  defendaata. 

Gushing  and  IRnot^  contra. 

By  Court,  Wilde,  J.  This  case  has  been  very  aUj  argued, 
and  if  the  principal  question  raised  were  now  to  be  decided  for 
the  first  time,  it  might  be  necessary  to  enter  into  the  discussion 
of  the  principles  on  which  it  depends,  more  fully  than  we  now 
deem  it  necessary  to  do.  The  question  is  whether,  on  an  exe- 
cution against  a  town  or  parish,  the  body  or  estate  of  any  in- 
habitant may  be  lawfully  taken  to  satisfy  it.  The  question  ap- 
pears to  have  been  settled  in  the  affirmatiTe  by  a  series  of 
decisions,  and  ought  no  longer  to  be  considered  as  an  open 
question. 

It  is  generally  true  that  an  indiridual  member  of  an  aggre- 
gate corporation  is  not  liable  for  any  debts  or  demands  i^ainst 
it.  But  to  this  principle,  says  Dane,  our  towns  and  parishes  in 
Massachusetts  are  by  immemorial  usage  an  exception.  For  on 
such  an  execution  the  body  or  estate  of  any  inhabitant  may  be 
taken  to  satisfy  it:  5  Dane  Abr.  158.  The  same  doctrine  is  laid 
down  by  Chief  Justice  Parsons,  in  Riddle  t.  Merrimack  Locki 
eto,^  7  Mass.  187  [5  Am.  Dec.  35],  and  the  sound  reason,  it  is 
said,  is,  that  as  towns,  and  other  such  quasi  corporations,  hare 
no  corporate  fund,  and  no  legal  means  of  obtaining  one,  each 
corporator  is  liable  to  satisfy  any  judgment  rendered  against 
the  corporation.  In  the  case  of  the  Inhabilants  of  Brewer  t. 
The  Inhabitants  of  New  Oloucester^  14  Mass.  216,  it  was  decided, 
that  when  judgment  is  recovered  against  the  inhalntants  of  a 
town,  execution  may  be  levied  upon  the  property  of  any  in* 
habitant,  as  each  inhabitant  must  be  considered  as  a  party  to 
the  suit.  And  there  is  clearly  no  distinction,  in  this  respect, 
between  the  liability  of  an  inhabitant  of  a  town,  and  that  of  an 
inhabitant  of  a  parish.  The  saaiC  doctrine  is  laid  down  in 
Merchants'  Bank  v.  Cook,  4  Pick.  414:  "  Towns,  parishes,  pre- 
cincts, etc.,  are,"  it  is  said,  "  but  a  collection  of  individuals  with 
certain  corporate  powers  for  political  and  civil  purposes,  with- 
out any  corporate  fund  from  which  a  judgment  can  be  satisfied, 
but  each  member  of  the  community  is  liable  in  his  person  or 
estate  to  the  execution  which  may  issue  against  the  body." 

The  same  principle  has  been  recognized  as  settled  law  in  the 
Btate  of  Maine:  Adams  v.  Wiscasset  Bank,  1  Oreenl.  361  [10  Am. 
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Dec.  88];  Femmld  v.  Lewis^  6  IcL  261.  And  it  is  so  consideisd 
by  Clmaoellor  Kent,  in  his  coauneatarMs:  2  Kent  <3om.,  Sd  ed., 
274.  So  in  tbe  case  of  AUomey-genend  t.  The  Oorporaiion  cf 
Exeler,  2  Buss.  53,  Lord  Eldon  held,  thst  if  a  fee  farm  rent  was 
chargeable  on  the  whole  of  a  citj,  it  might  be  demanded  of  anj 
one  who  holds  a  part  of  or  in  the  city,  and  he  would  be  left  to 
ol>tain  eontributioQ  from  the  other  inhabitants. 

These  authorities  we  consider  as  conelosive  and  binding, 
whether  they  be  founded  on  general  principles,  or  on  an  analogy 
between  the  liabilities  of  the  inhabitants  of  towns  and  parishes 
and  hundreds,  or  upon  immemorial  usage. 

It  is,  however,  denied  by  the  plaintiff,  that  he  was  one  of  the 
inhabitants  of  the  north  parish  in  Haverhill,  against  whom  the 
execution  issued,  and  on  which  his  property  has  been  taken; 
because  he  did  not  file  a  certificate  of  membership,  as  directed 
by  the  statute  of  1811,  c.  6,  or  by  that  of  1823,  c.  106.  But 
these  statutes  do  not  prohibit  a  party  from  joining  a  parish  in 
any  other  manner  than  is  therein  prescribed,  as  was  decided  in 
Leavia  v.  Truair,  13  Pick.  113.  The  agreement  of  the  parties 
IS  sufficient  to  constitute  membership.  The  plaintiff  in  1831 
was  admitted  as  a  member  of  the  parish,  by  a  vote  of  the  parish; 
he  has  since  attended  the  parish  meetings  and  has  voted  as 
other  members  of  the  pariah  have,  and  has  been  chosen  a  trustee 
of  the  ministerial  funds  of  said  parish.  These  acta  constitute 
him  a  member  of  the  north  parish,  whether  by  reason  of  his 
not  filing  a  certificate,  in  pursuance  of  the  act  of  1823,  c.  106, 
he  is  liable  to  be  taxed  in  another  parish  or  not. 

The  next  question  to  be  considered  is,  whether  the  officer 
gave  sufficient  and  legal  notice  of  the  time  and  place  of  sale  of 
the  bank  shares  taken  on  execution.  By  tbe  return  of  the 
officer  it  appears  that  notifications  were  posted  up,  as  the  law 
directs,  in  two  public  places  in  the  town  where  the  sale  was  to 
be  made,  and  in  one  public  place  in  each  of  two  adjoining 
towns,  thirty  days  before  the  time  appointed  for  the  sale;  and 
that  an  advertisement,  expressing  the  time  and  place  of  sale, 
and  against  whom  the  execution  issued,  was  published  three 
weeks  successively,  before  the  time  appointed  for  tbe  sale,  in 
the  Essex  Gazette,  a  newspaper  printed  in  said  Haverhill.  The 
objection  to  the  sufficiency  of  the  notice  is,  that  it  was  not  pub- 
lished three  weeks  before  the  day  of  the  sale,  as  the  statute  re- 
quires, but  three  weeks  before  the  time  of  sale.  But  we 
are  of  opinion  that  the  statute  ought  not  to  be  thus  strictly  con- 
strued.   The  time  of  sale  and  the  day  of  sale  are,  we  think» 


166  Chase  v.  Merbdcace  Bane.  [Mass. 

named  in  the  statute  indiscriminately,  and  that  they  were  in- 
tended to  convey  the  same  meaning,  and  to  have  the  same  effect. 
Tbat  sufficient  notice  was  given  for  all  useful  purposes,  can  not 
be  doubted,  and  a  literal  and  strict  construction  ought  not  to 
be  adopted  to  defeat  a  fair  sale. 

The  other  objection  to  the  return  of  the  officer  is  removed  by 
an  amendment  of  the  return,  which  we  are  of  opinion  the  offi- 
cer ought  to  be  allowed  to  make,  the  truth  of  the  facts  having 
been  satisfactorily  proved. 

Judgment  for  the  defendants. 


Peckham  recovered  another  judgment  against  the  parish  sabeeqaently,  and 
delivered  the  execution  to  the  sheriff;  but  it  appearing  that  Chase  had  deliv-  , 
ered  to  the  clerk  of  the  north  parish  in  the  morning  of  the  fourth  of  April,  1896, 
a  certiticate  that  he  no  longer  considered  himself  a  member  of  the  parish,  and 
thd  execution  was  not  levied  on  the  shares  in  the  bank  until  the  afternoon  of 
the  same  day,  although  Chase  had  since  been  present  at  parish  meetings,  and 
had  continued  to  be  one  of  the  trustees  of  the  ministerial  fund,  thjs  following 
opinion  was  rendered: 

**  By  Court.  Upon  the  facts  agreed,  the  plaintiff,  we  think,  is  entitled  to 
recover  the  amount  of  the  dividend  claimed,  as  before  the  sale  of  the  shares 
he  had  ceased  to  be  a  member  of  the  parish.  The  execution,  therefore,  did 
not  run  against  him  or  his  property,  although  he  was  a  member  of  the  parish 
when  judgment  was  recovered." 

Affirmed,  on  the  proposition  that  an  execution  against  a  municipal  corpora- 
tion may  be  levied  upon  the  property  of  an  individual  inhabitant  therein,  in 
OaskiU  V.  Dudley,  6  Mete.  552;  Jfichai-dson  v.  BuUerfield,  6  Cush.  194. 

Followed,  in  respect  to  the  amendment  of  the  sheriff 's  return  on  an  execu- 
tion, in  Shepherd  v.  Jackson,  16  Gray,  600.  Return  of  a  summons  may  be 
amended  according  to  the  facts  to  show  that  a  copy  left  at  the  defendant's 
residence  was  left  with  a  member  of  the  family:  Crocker  v.  Mann,  26  Am. 
Dec.  684  and  note.  Even  after  judgment  a  sheriff  may,  by  leave  of  the  courts 
amend  his  return  on  a  writ,  nunc  pro  tune,  in  order  to  show  that  the  writ  was 
in  fact  served  on  th^  defendant  before  the  judgment  was  rendered:  JS^m  v. 
McAfann,  20  Id.  68.  That  the  application  to  amend  is  addressed  to  the 
sound  discretion  of  the  court  is  laid  down  in  Freeman  v.  PatU,  14  Id.  237; 
and  recognized  in  Barnard  v.  Stevens,  16  Id.  733.  This  subject  Is 
in  a  note  to  Jif alone  v.  Samuel,  13  Id.  172. 
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YicsK  V.   Mayob  aj^  Aldermen  of  Yioesbxtbg. 

(1  HOWABD,  S79.] 

DiKD  OK  Writrn  G&ant  is  hot  Nsgbssart  to  establish  dedication  of 
oommoDB  or  highways  to  public  use;  nor  is  it  necessary  that  there  should 
be  a  grantee  in  existence,  to  take  the  fee  out  of  which  the  incorporeal 
hereditament  is  to  arise,  at  the  time  of  the  supposed  dedication. 

InxBiRis  or  Thosb  Bekeficiallt  Entitled  to  Easements  ordedicatiims 
of  a  public,  charitable,  or  religious  character,  are  not  allowed  to  lapse 
or  faO  for  want  of  what  is  technically  called  a  person  to  take  the  legal 
title;  but  the  public,  in  whose  favor  the  strict  rules  applied  to  like  trans- 
actions between  individuals  are  relaxed,  must  be  a  material  party  to  the 
act  oat  of  which  its  interest  is  supposed  to  arise. 

Faxths  are  as  Kegbssart  to  a  Dedication  as  to  a  private  grant 

Acts  of  Pbopribtors  within  Inhabited  Gitibs  and  villages  of  established 
boundaries,  by  which  a  dedication  is  established,  must  be,  either  in  them- 
selves,  or  from  the  relations  of  the  parties,  of  an  open,  palpable,  delib- 
erate, and  public  character. 

No  Pabticulab  Form  is  Nbcessa&t  in  dedication  of  land  to  a  public  use; 
the  asseut  of  the  owner,  and  the  fact  of  its  being  used  for  the  purpose 
intended,  are  all  that  is  required. 

Mere  Intention  ow  Proprietor  or  Urban  Lands  to  dedicate  them  to  a 
public  use  does  not  amount  to  a  dedication  thereof,  nor  are  his  strictly 
private  acts  or  dedsrations  to  be  regarded  as  evidence  of  such  dedication. 

AUTHORITY  OF  Probatb  Court  TO  Grant  LETTERS  of  administration  with 
the  will  annexed,  is  limited  to  the  case  where  the  executor  refuses  to 
render  an  account,  or  where  he  becomes  insane. 

AppoiNTMEifT  OE  SUCH  ADMINISTRATOR  IS  NuLL  AND  VoiD  where  the  act 
of  appointment  fisils  to  state  a  case  that  gives  jurisdiction  to  the  court. 

KnCUTOB   OAN    ONLT    BE    ReMOTXD    BT  THE   PrOBATE  CoURT's  GRANTING 

Letters,  cum  testamento  annexe,  to  another;  the  superior  court  has  no 
power  to  remove  an  executor  for  any  cause;  and  its  judgment  removing 
htm  is,  therefore,  void. 
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Notice  mxtst  bb  Given,  in  Case  or  Pabtition  among  hein  and  deTiseea, 
to  all  who  do  not  join  in  the  petition,  or  they  will  not  be  bound  by  the 
acts  of  the  court. 

Public,  Ck)MPOSED  of  Individuals  Who  Omb  in  bt  Agto  ov  Disseisin 
and  intrasion,  subsequent  to  a  dedication  of  urban  property  by  ilie 
owner,  can  not  be  regarded  as  the  objects  of  his  bounty  and  regard. 

Appeal  from  chancery.     The  opinion  states  the  case. 

Prentiss,  Ouion,  Bodley,  and  Harrison^  for  the  appellants. 

HoU  and  Chrayson,  for  the  appellees. 

By  Court,  Boyd,  J.  The  bill  in  this  case  was  filed  by  the 
eomplaiuants  in  the  superior  court  of  chaucery  at  the  last  July 
term,  for  the  purpose  of  quieting  their  title  to  a  tract  of  ground, 
designated  as  *'  commons  "  and  *'  Levee  street,"  on  the  recorded 
plat  of  the  town  of  Yicksburg,  and  to  enjoin  and  restrain  the 
defendants  from  prosecuting  several  actions  of  ejectment,  then 
pending  in  their  favor,  against  the  complainants  in  the  cir- 
cuit court  of  Warren  county,  for  the  recovery  of  the  same 
tract.  A  perpetual  injunction  was  also  prayed  for,  to  prevent 
the  defendants  from  proceeding  further  to  erect  permanent 
buildiugs,  warehouses,  and  storerooms  on  the  premises,  to  the 
common  nuisance  of  the  citizens  of  Yicksburg  and  the  public. 
The  title  to  this  strip  of  land,  lying  between  the  front  row  of 
lots  and  the  Mississippi  river,  and  to  the  easement  therein,  and 
the  use  thereof,  is  claimed  in  the  bill  to  be  vested  in  the  com- 
plainants as  trustees  and  representatives  of  the  rights  and  in- 
terests of  the  citizens  of  Yicksburg,  by  -virtue  of  several  acts  of 
dedication,  and  the  statutes  of  the  state,  constituting  them  a 
body  politic.  The  answers  of  the  defendants,  denying  any 
dedication  of  the  property  in  controversy,  and  setting  up 
aiSrmatively,  their  claim  to  it,  under  Newit  Yick  directly,  or  by 
derivative  title,  thus  tracing  their  rights  and  interests,  whatever 
they  might  be,  to  the  same  source  with  the  complainants,  nar- 
rowed the  inquiry  before  the  chancellor  to  a  single  question. 
The  ultimate  right  of  fee  was  not  in  controversy.  Neither  the 
full  assertion  of  their  fiduciary  character,  and  the  establishment 
of  the  easement  by  the  complainants,  nor  the  complete  vindica- 
tion of  the  acts  of  the  defendants,  in  erecting  the  buildings  and 
nuisances  complained  of,  and  in  prosecuting  their  actions  of 
ejectment,  involved  the  decision  of  that  point. 

Indeed,  the  right  to  the  fee  might  be  decided  to  be  in  the 
appellants,  in  perfect  consistency  with  all  the  claims  set  up  in 
the  bill,  on  behalf  of  the  appellees.  The  easement  is  but  an 
incumbrance,  and,  if  properly  shown  to  exists  may  be  perpetual. 
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Both  parties  rested  their  title  oa  NewitVick,  and  recurred  to 
him,  as  its  only  source:  and  the  case,  thus  presented,  leaves 
his  estate,  real  and  personal,  as  it  stood  at  the  time  of  his  death, 
except  BO  far  as  he  had  diminished  or  abridged  it  It  passes  to 
his  heirs  general,  unless  that  disposition  is  altered  by  devise:  it 
passes  absolute,  and  untrammeled,  except  by  his  act.  The  com- 
plainants, then,  in  order  to  have  succeeded  before  the  chancellor, 
in  the  prayer  of  their  bill,  most  have  shown  that  those  whom 
they  impleaded,  had  no  just  right  to  do  the  acts  complained  of; 
because  those  acts  were  inconsistent  with  the  rights  acquired  by 
them,  through  their  ancestor.  So  fax  as  this  controversy  was 
concerned,  the  defendants  had,  at  all  times,  absolute  and  full 
right  of  possession  to  all  the  estate  of  Newit  Yick,  after  his 
death;  unless  those  who  demanded  the  interposition  of  the 
court,  could  show  a  restriction  or  abridgment  by  him,  of  that 
right.  This  was  the  situation  of  the  case,  as  it  was  presented 
to  the  chancellor;  aod,  in  granting  the  prayer  of  the  bill,  he, 
in  effect,  decided  that  the  estate  of  Newit  Yick,  or  that  part  of 
it  embraced  in  the  recorded  plat  of  the  town,  was  incumbered 
with  an  easement  to  the  extent  claimed  in  the  bill,  and  that  a 
perpetual  right  of  possession  to  the  "  commons  "  and  *'  Levee 
street,''  in  opposition  to  the  appellants,  existed  in  favor  of  the 
appellees,  as  trustees,  for  the  use  of  the  citizens  of  Yicksburg. 

The  same  points  are  now  before  us  on  this  appeal.  Aud  we 
are  to  decide  whether  complainants  have  shown  a  case  sufficient 
to  prevent  the  defendants  from  asserting  their  title,  by  devise, 
from  Newit  Yick,  to  that  portion  of  his  estate  here  in  contro- 
versy. Their  claim  is  of  an  incorporeal  hereditament;  a  per- 
petual incumbrance  or  easement;  and  that  claim  is  based  upon 
the  ground  of  a  dedication,  or  appropriation  for  their  benefit. 

This  dedication  is  alleged  to  have  been  made  in  various  ways. 
Ajb  to  that  portion  designated  as  **  commons,"  in  contradistinc- 
tion from  ''Levee  street,"  the  acts  of  Newit  Yick,  in  his  life- 
time, and  of  John  Lane,  as  administrator,  with  the  will  annexed, 
are  relied  on  as  the  foundation  of  complainants'  title.  In 
regard  to  what  is  known  as  "  Levee  street,"  the  claim  of  the 
easement  is  rested  partly  upon  the  proceedings  of  commissioners 
appointed  by  the  probate  court  of  Warren  county,  and  partly 
upon  the  acts  of  Lane,  as  administrator,  and  of  the  heirs  and 
devisees  of  the  testator. 

We  do  not  consider  these  distinctions  and  divisions  of  much 
importance,  except  so  far  as  they  may  aid  in  arranging  and 
simplifying  the  various  proofs,  exhibits,  and  pleadings  in  the 
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cause.  The  acts  of  dedication,  if  they  exist,  must,  in  order  to 
effect  the  rights  of  the  defendants,  connect  themselves  with 
their  ancestor,  or  proceed  from  themselves.  The  executor  of 
Newit  Vick,  the  administrator,  with  the  will  annexed,  and  the 
commissioners  of  the  probate  court,  in  their  appropriate  spheres, 
represent  the  testator.  Their  acts  are  his  acts,  and  his  heirs 
and  devisees  can  not  gainsay  them.  Their  own  acts  stand  upon 
the  same  footing;  and  they  may  also  adopt  or  ratify  what  has 
been  done  by  others,  and  thus  make  it;  their  own,  so  as  to  be 
bound  by  it. 

The  questions,  then,  resolve  themselves  into  these:  Has  there 
been  a  dedication  of  the  easement  in  question  by  Newit  Vick  or 
his  authority,  or  by  the  defendants  themselves  ? 

The  common  law  rules,  in  reference  to  the  acquisition  of  real 
property,  and  the  rights  and  interests  of  a  permanent  kind, 
growing  out  of  land,  have  been  materially  modified  and  relaxed 
by  a  long  train  of  decisions,  connected  with  the  subject  of  dedi- 
cation. A  direct  act  of  dedication  would  probably  still  require 
a  deed  or  writing:  3  Kent,  434.  And  the  act,  of  whatever 
character  it  may  be,  by  which  the  public  right  is  claimed,  must 
come  from  the  owner  of  the  fee:  4  Barn.  &  Cress.  574;^  1  Stra. 
999;  6  Bam.  &  Aid.  454.'  And  it  must  be  done  openly,  and 
with  a  deliberate  purpose:  1  Camp.  262;'  1  Greenl.  111.* 

Something  of  inaccuracy  and  confusion  will  be  found  in  most 
of  the  American  decisions,  when  an  attempt  is  made  to  draw 
the  distinction  between  express  and  implied  dedications.  The 
proof  of  a  dedication  to  public  or  charitable  purposes,  may  be 
of  various  grades.  The  terms  '*  implied,"  or  **  by  implication,*' 
should  more  properly  refer  to  the  testimony,  or  grades  of  evi- 
dence, than  to  the  fact  to  be  proved.  Prescription  supposes 
a  grant,  and  may  amount  to  one  for  all  legal  purposes:  3  Kent, 
452.  So  a  grant  may  be  presumed,  from  circumstances  incon- 
sistent with  any  other  supposition,  and  which  estop  the  grantor, 
by  matters  in  pais,  from  denying  it:  6  Pet.  (S.  0.)  489;*  Co. 
Lit.  56. 

These  remarks  may  serve  to  give  greater  certainty  to  our  in- 
quiries, as  to  what  acts  will  be  sufficient  to  establish  the  fact  of 
a  dedication  of  *'  commons  "  or  highways  to  public  use.  For 
that  purpose,  a  deed,  or  written  grant,  is  certainly  not  required: 
2  Stnk  1004.*    Nor  is  it  necessary  that  there  should  be  a  gi-antee 

L  Harper  ▼.  CAorlenoorO.  4.  BMmm  ▼.   Turner;  S.  C,  10  Am.  Dee.  SI 
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in  existence,  to  take  the  fee,  out  of  which  the  incorporeal  hered- 
itament is  to  arise,  at  the  time  of  the  supposed  dedication. 

The  authorities  to  this  last  point  are  numerous,  and  have  been 
carefully  examined  by  the  court;  they  introduce  a  material  de- 
viation from  the  general  principles  of  the  common  law;  which 
would  require  a  grantee  in  all  such  cases.  The  whole  doctrine 
of  contracts  and  grants,  is  based  upon  the  idea  of  parties  capa- 
ble of  contracting;  and  although  in  reference  to  the  public,  and 
their  claim  to  easements  in  land,  a  looser  rule  has  been  adopted, 
yet  the  relaxation  is  not  considered  to  go  to  the  extent,  that  there 
can  be  a  dedication  or  grant,  without  some  party  beneficially 
interested  in  it,  besides  the  grantor. 

The  reason  of  the  rule  will  fix  its  limits.  In  the  case  of 
BeaUy  t.  KurU,  2  Pet.  (S.  C.)  256,Uhe  dedication  was  for  a 
burial  place  for  the  Lutheran  church.  It  appeared  that  there 
never  was,  down  to  the  time  of  the  suit  brought,  any  such  in- 
corporated church;  but  the  society  beneficially  interested,  had 
always  used  the  ground  as  a  burial  place,  from  the  time  of  the 
dedication.  In  9  Cranch,  292,'  a  similar  state  of  facts  was 
shown.  And,  in  both  cases,  the  want  of  a  grantee  wus  not  suf- 
fered to  defeat  the  interests  of  those  beneficially  iuterested. 
Public  considerations  were  held  to  support  the  grant  in  favor 
of  the  beneficiaiy.  The  decisions  may  be  sustained  on  the 
ground  that  the  proprietor  should  be  estopped  from  asserting 
any  claim,  so  long  as  the  land  remained  in  public  use,  or  that 
no  absolute  divestiture  of  the  fee  was  necessary  to  support  the 
use;  and,  in  either  case,  the  enjoyment  of  the  easement  would 
remain  perpetual. 

The  laying  out  of  a  public  highway  in  the  countiy,  presents 
the  same  view.  The  land  owner  may  be  considered  as  estopped 
by  his  act  of  laying  out  the  road,  from  interfering  with  the  pub- 
lic right  of  passage  and  travel.  Or  he  may  be  regarded  as  hold- 
ing the  fee,  incumbered  by  his  acts  of  dedication;  and  the 
general  claim  of  the  citizens  can  be  sustained.  The  amount  of 
the  decisions  seems  to  be,  that  the  interests  of  those  beneficially 
entitled  to  easements  or  dedications  of  a  public,  or  charitable, 
or  religious  character,  will  not  be  permitted  to  lapse  or  fail,  for 
vrant  of  what  is  technically  called  a  person,  to  take  the  legal 
title.  The  rule  is  expressly  in  favor  of  the  equitable  or  benefi- 
cial claimant.  It  is  intended  to  support  and  defend  his  inter- 
est. He  is  a  favored  party,  in  the  view  of  the  law,  and  receives 
its  peculiar  regards.     For  his  benefit,  the  strict  principles  ap- 

1.  3  Pet.  6M.  3.  Town  ^  Pamia  ▼.  Clark. 
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plied  to  similar  transaetions  wiih  iudividaals,  are  departed 
from,  "  aud  adapted  to  the  nature  and  eircomstanees  of  the 
case,  to  carry  into  effect  the  object  of  the  grantor,  and  to  se- 
cure the  benefit  held  out  and  expected  to  be  derived  from  and 
enjoyed  by  the  dedication:"  6  Pet.  (S.  C.)  435."  The  public, 
sustaining  this  favored  relation,  must  be  a  material  party  to  the 
act,  out  of  which  its  interest  is  supposed  to  arise.  Upou  no 
other  ground  can  its  claim  be  based.  If  it  should  be  held  that 
there  could  be  a  valid  grant,  without  a  grantee,  and,  at  the 
same  time,  be  decided  that  there  need  be  no  other  party  to  the 
transaction,  legally  or  equitably  interested,  except  the  grantor, 
it  would  necessarily  follow,  that  the  fee-simple  title  in  land 
might  be  incumbered,  or  fully  conveyed  away,  by  an  act  begin- 
ning and  ending  with  the  owner  of  it.  Oonneoted  with  this, 
take  the  principle  that  the  grant  may,  in  favor  of  the  public, 
be  without  deed;  and  a  complete  divestiture  of  the  largest  estate 
known  in  the  law,  might  be  brought  about  by  the  mere  voli- 
tion of  an  individual,  or  by  words  uttered  only  in  his  own 
hearing. 

Such  conclusions  are  not  warranted  by  any  just  view  of  the 
settled  laws  of  the  country.  No  one  can  lessen  his  estate  in 
laud  but  by  some  act  which  gives  a  right  to  another.  Parties 
are  necessary,  as  well  to  a  dedication,  as  to  a  private  grant. 
The  authorities  already  referred  to,  clearly  sustain  the  view  here 
expressed.  It  will  be  amply  supported  by  those  to  which  we 
shall  give  our  attention,  in  examining  the  next  point. 

The  necessary  parties  being  established,  let  us  now  inquire 
by  what  acts,  according  to  adjudged  coses,  the  right  by  dedica- 
tion may  be  granted  and  acquired.  The  case  in  11  Wend. 
487,'  decides  several  important  principles.  It  was  there  held, 
that  the  recognition,  by  a  proprietor,  in  the  city  of  New  York, 
of  the  plan  of  the  city  laying  out  his  grounds  into  streets,  was 
a  dedication  of  the  streets,  to  be  taken  for  public  use,  whenever 
the  corporation  should  think  proper  to  open  them. 

All  the  grantees  from  the  same  proprietor  were  considered  to 
have  an  interest  in  all  the  streets,  aod  that  interest  was  sup- 
posed to  extend  to  every  person  liable  to  be  assessed.  The 
sale  of  a  single  lot,  it  was  said  by  the  chief  justice,  adopted  the 
map  and  appropriated  the  ground  as  streets,  and  without  the 
sale  of  any  lot,  the  operation  of  the  statute,  by  compelling  him 
to  make  the  streets,  effected  the  same  thing.  The  whole  trans* 
action  is  likened  to   a  contract;  and  in  19  Johns.  186,'  that 

1.  Citg  of  CincimuM  ▼.  WhiU.  2,  Wywum  ▼.  JTw  Tmik, 
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contract  is  said  to  be,  in  effect,  "  I  engage  to  give  the  ground 
for  the  streets,  according  to  the  map,  upon  condition  that  the 
corporation  shall  ratify  it."  The  statute  referred  to  is  more 
fully  noticed  in  1  Wend.  270,  271.*  It  gives  the  corporate  au- 
thorities the  right  to  open  the  streets  laid  down  on  the  city  map 
by  the  commissioners,  at  the  instance  of  three  fourths  of  the 
owners  of  lots,  etc.,  and  then  regulates  the  assessment  of  dam- 
ages. *'  The  streets  until  actually  opened,  are  not  regarded  as 
highways,  but  the  proprietors  adjoining  have  a  right  of  way 
OTer  the  lands  of  the  grantor,  from  their  lots  to  the  public 
highways  or  streets."  lu  both  of  these  cases,  there  had  been 
sales  of  various  parcels  upon  the  tract  of  the  proprietor,  ac- 
cording to  the  city  plat.  Similar  decisions,  and  depending 
npan  the  same  considerations,  are  to  be  found  in  2  Id.  472;' 
and  8  Id.  85.' 

In  Paige's  reports,  513,  these  principles,  as  settled  by  the 
courts  of  law  in  the  state  of  New  York,  are  decided  to  be  '^  ap- 
plicable to  the  case  of  a  similar  dedication  of  lands,  in  a  city, 
or  village,  to  be  used  as  an  open  square  or  public  walk."  The 
rule  extracted  from  all  the  authorities  above  cited,  is  said  to 
come  to  this,  "  that  when  the  owners  of  urban  property  have 
laid  it  out  into  lot*  with  streets  and  avenues  intersecting  the 
same,  and  have  sold  lots  with  reference  to  such  plat,  it  is  too 
late  for  them  to  resume  a  general  and  unlimited  control  over 
the  property,  thus  dedicated  to  the  public." 

It  is  unnecessary  to  notice  the  points  made  or  decided  iu  the 
cases  already  briefly  referred  to,  except  so  far  as  they  are  sup- 
posed to  have  a  bearing  upon  the  facts  before  us;  they  abound 
in  varied  learning  and  ability,  and  give  a  clear  view  of  all 
the  rights  of  way,  and  easements,  public  and  private,  which 
grow  out  of  the  social  system.  The  material  point  is,  that  the 
acts  of  a  proprietor,  within  the  limits  of  a  city  or  village,  of 
knovm  and  established  boundaries,  and  peopled  with  inhabit- 
ants, by  which  a  dedication  may  be  established,  must  be  either 
in  themselves,  or  from  the  relation  of  the  parties,  of  an  open, 
palpable,  deliberate,  and  public  character.  The  dedication, 
even,  which  is  considered  to  rest  on  implication,  such  assent 
and  user,  sale  at  increased  value,  etc.,  requires  that  the  testis 
monj,  or  circumstances  detailed  in  proof,  which  evince  the  ap« 
propriation,  should  be  of  the  same  kind,  and  absolutely  incon- 
sistent, according  to  the  rules  of  law,  and  the  obligations  of 
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good  faith,  with  any  other  supposition.  It  is  but  the  general 
doctrine  governing  presumptions  in  law:  2  Bl.  Com.  92;  2  T.  R. 
81;*  3  Bac.  Abr.  107;  2  Atk.  83;«  2  Bay,  240;  Cro.  Eliz.  300 ;» 
Matt.  Pres.  Ev.  16,  17,  note  3334  et  seq.;  4  Gamp.  16.* 

A  thorough  examination  of  the  principles  connected  with  this 
part  of  the  case  was  made  by  the  supreme  court  of  the  United 
States,  in  6  Pet.  (S.  C.)  432-444,*  and  498-514.* 

In  the  first  of  these  cases,  the  facts  in  evidence  were  sufiBcient 
to  warrant  the  presumption  of  an  absolute  grant:  Id.  439.  It 
was,  however,  held,  that  no  particular  form  was  necessary  in 
the  dedication  of  land  to  the  public  use;  it  only  required  the 
assent  of  the  owner,  and  the  fact  of  it  being  used  for  the  pur- 
pose intended.  The  proof  was  that  there  had  been  a  plat  pub- 
licly made  and  exhibited,  at  the  time  of  laying  out  the  land  in 
controversy,  and  assented  to  by  all  the  proprietors;  the  lots  in 
every  part  of  the  tract,  were  sold  by  them  in  reference  to  that 
plat,  and  the  square,  or  commons  reserved,  had  been  used, 
from  the  time  of  the  settlement  of  the  town,  by  the  proprietors 
and  public  together. 

The  court  based  their  decision  on  the  ground,  that  the  right 
in  the  easement  depeoded  on  the  same  principles,  as  the  right 
to  the  use  of  the  streets  by  the  public;  and  at  page  438,  it  i3 
said,  ''  no  one  will  contend,  that  the  original  owner,  after  having 
laid  out  streets,  and  sold  building  lots  thereon,  and  improve- 
ments made,  could  claim  the  easement  thus  dedicated  to  the 
public."  Ill  tLe  case  at  page  438,  of  the  same  volume,  the 
dedication  claimed  was  placed  on  the  grounds  of  declaration  to 
the  citizens,  at  the  time  of  laying  out  the  tract;  the  reservation 
by  a  plat  then  publicly  made  and  exhibited;  and  a  use,  long 
continued  by  the  public,  so  far  as  the  convenience  of  the  citizens 
required.  The  use,  however,  was  not  considered  material,  if 
the  dedication  were  absolute.  The  whole  town  had  been  settled, 
and  the  lots  improved,  in  reference  to  the  plat  by  which  the 
sales  had  been  made,  and  in  the  continued  presence  of  the 
person  dedicating;  although  the  particular  street,  or  common, 
had  not  been  regularly  opened,  and  appropriated  fully  to  its 
destined  purposes,  for  many  years. 

These  authorities  strengthen  and  confirm  the  views  already 
expressed,  and  they  clearly  illustrate  who  should  be  the  parties 
necessary  to  every  act  of  dedication,  as  well  as  the  character  of 
the  act  itself. 

1.  Milward  v.  TkcUeher.  8.  DeU  ▼.  Babthorpe,  6.  CincbuuUi  r.  VFltfe. 
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The  prmciplea  and  reasons  of  the  same  authorities  also  lead 
to  another  and  most  important  conclasion,  that  the  acts  of  in- 
dividuals, wholly  immaterial,  and  of  no  efficacy  whatever  in 
themselves  considered,  may  acquire  a  strong  and  binding  force, 
sufficient  even  to  change  the  proprietorship  and  use  of  real  es- 
tate, merely  from  the  relations  subsisting  between  the  parties 
to  such  acts.  Those  relations  may  be  the  result  of  express 
contract,  or  of  that  accidental  community  of  right  and  interest, 
which  belongs  to  all  organized  societies,  and  arises  from  the  pre- 
sumed assent  of  the  citizen  to  the  laws,  and  municipal  t^gulations, 
by  which  he  acquires,  holds,  and  enjoys  his  property.  We  do  not 
intend  to  quarrel  with  these  decisions;  but  we  are  not  disposed 
to  extend  their  application.  They  have  gone  quite  far  enough 
in  maintaining  claims  in  favor  of  the  public,  against  common 
right:  4  McCord,^  98,  and  cases  cited. 

In  pursuance  of  these  views  of  the  law,  the  drawing  of  a  map, 
or  the  recognition  of  one  drawn  by  others,  it  has  been  seen,  was 
held  sufficient  to  bestow  most  important  privileges.  The  implied 
acquiescence  of  the  citizen,  in  the  legislative  and  corporate 
enactments  by  which  a  portion  of  his  real  estate  may  have  been 
brought,  against  his  wishes  and  exertions,  within  the  limits  of 
a  given  city,  or  town,  and  the  further  presumption,  as  often 
false  as  true,  that  an  individual  in  this  situation  assents  to  the 
ordinances,  by  which  land,  thus  forced  from  his  own  control,  is 
snrveyed  and  laid  off  as  the  views  and  inclinations  of  others 
may  direct,  have  been  considered  an  ample  warrant  to  deprive 
the  owner  of  large  and  valuable  portions  of  his  property.  To 
these  presumptions,  all  of  them  against  the  landholder,  the  law 
annexes  one  in  his  favor,  and  that  is,  that  he  will  be  presumed 
to  have  received  an  equivalent  benefit,  on  an  arbitrary  and  fancied 
estimate  of  the  increased  value  of  the  remainder  of  his  estate; 
a  value  which  be  can  seldom  realize,  but  in  a  single  way,  by 
making  his  property  a  thing  of  barter  and  sale,  and  throwing  it 
upon  the  sweeping  currents  of  traffic  and  commerce,  contrary, 
perhaps,  to  the  most  cherished  and  powerful  attachments  and 
associations  of  life.  The  decisions,  however,  are  such  as  we 
find  them;  and  rigid  and  harsh  as  they  must  frequently  be,  in 
tbeir  operation  upon  private  rights,  it  is  not  our  purpose  here 
to  attack  their  judicial  weight  and  sanction. 

Examined  in  the  light  of  these  adjudicatioos,  so  favorable  to 
the  community  at  large,  the  supposed  acts  of  dedication,  or 

1.  Ihytor  ▼.  Hemypton;  S.  0.,  17  Am.  D«o.  710. 
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those  evincing  a  dedication,  by  Newit  Yiok,  will  not  bear  the 
test  of  legal  scrutinj. 

The  mere  intentions  of  the  proprietor  can  not  be  made  tbe  sub- 
ject of  speculation,  or  the  fooodation  of  rigbt  by  tbe  complain- 
ants. The  declarations  made  by  him,  of  those  intentions  and 
designs,  as  tbey  were,  in  erery  instanoe,  private,  and,  with  an 
unimportant  exception,  to  the  single  individuals  who  detail 
them  in  proof,  can  have  no  greater  efficacy  lor  that  purpose. 
His  offer  to  sell  to  one  of  the  vritneaBes,  and  refusal  to  sell  to 
another,  te  they  met  him  in  the  proascntion  of  his  own  views, 
upon  his  own  premises,  are  of  the  same  nature  and  legal  effect 
There  was  nothing  of  publicity  about  them ;  ihej  were  acciden- 
tal, isolated,  individual  transactions;  out  of  which  no  rights 
were  created,  even  as  between  the  parties  to  them. 

The  drawing  of  the  plats,  under  the  chronmstances  of  the  case, 
was  an  act  wholly  private,  and  of  no  moment  whatever,  in  this 
controversy.  The  first  one  spoken  of,  was  merely  a  sketch  in 
pencil,  showing  the  extent  to  whidi  he  had  proceeded  in  run- 
ning his  lines.  As  he  went  on,  in  the  midst  of  his  own  field, 
he  drew  another  draft  of  Lis  work,  and,  probably,  his  plats 
kept  pace  with  his  daily  Inbora.  No  legal  consequences  what- 
ever can  proceed  from  such  acts,  in  favor  of  the  public,  or  of 
individuals.  No  obligations,  or  duties,  on  either  side,  could  be 
predicated  upon  them.  It  is  expressly  proved  that  these  occur- 
rences were  all  private,  though  not,  in  the  language  of  the  wit- 
nesses, ''  confidential."  The  very  situation  of  the  case  shows 
that  it  must  have  been  so. 

Next,  as  to  the  sale  of  tbe  lot  on  which  Centre  lived.  Tem- 
pleion  swears  positively,  that  Centre  occupied  his  house  and 
lot  in  the  open  field,  ''  before  any  lots  were  laid  off,  or  the  town 
commenced."  Walcott  is  uncertain  upon  the  point;  but  Tem- 
pleton  is  clear  and  explicit.  Centre  held  by  sufferance,  per- 
mission, or  contract,  with  Tick;  this  is  recognised  in  his  will, 
and  a  conveyance  is  directed  when  three  hundred  dollars  should 
be  paid.  This  contract,  whatever  it  may  have  been,  was  aban- 
doned by  Centre;  and  the  premises,  in  pursuance  of  an  under- 
standing among  the  heirs,  were  conveyed  to  Hartwell  Yick,  or 
his  children.  The  whole  contract  was  one  of  private  agreement, 
between  Yick  and  Centre,  before  the  commencement  of  the 
town;  whether  it  had  reference  to  the  future  city,  never  can  be 
ascertained;  but  there  were  no  interests  connected  with  it,  and 
growing  out  of  it,  except  those  of  the  contracting  parties. 

The  last  act  relied  upon,  at  bar,  to  show  a  dedication  of  the 
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''commottA "  bj  Newii  Tkk,  is  the  gEant  el  loi  N(k  1,  by  dsed 
to  Bogers.    The  deed  describes  the  lot  as  '^  IjiBg  and  being  im 
tbe  pl«fc  of  tiM>  town  ealled  Yieksbttrg*  on  the  MJMiMppi  nrer, 
BfiMT  ih«  mootk  of  GlasB'  bayou,  being  the  earnev  of  Water  and 
C^itve  Biveeta.**    The  sale  to  Bogexa  mmi  be  eoaajd^fed  ia 
lefevence  to  the  cirettiafliaiieeB  under  which  ii  waa  made.    The 
whole  iraei  of  two  hundred  acres,  whidii  now  consiitatee  the 
site  of  "ViAaborg,  waa  then  a  dilajHdated  and  abandoned  coi- 
ton  field,  or  a  wild,  nnaabdiied  foresL    It  was  the  sole  property 
of  Viek,  wholly  unoccupied,  except  by  hia  tenant.  Centre,  and 
at  a  diatanee  from  any  settlement.    Bogexa  and  Tick,  at  the 
time  of  the  grant,  stood  alone  on  the  unpeopled  banks  of  the 
MiflRiaaippi;  and  we  know  nothing  of  th^  mutual  understand- 
ings, conTeraalions,  or  contracts  upon  the  subject,  but  from 
the  deed,  and  the  situation  of  the  parties.    The  transaction  was 
as  private  as  the  solitude  of  the  wilderness  could  make  it. 
What  inferences,  in  this  state  of  things,  are  to  be  drawn  from 
the  deacriptife  words  in  the  deed?    In  the  first  place,  no  par- 
ticular plat  ia  referred  to,  and  none  is  before  us,  corresponding 
in  all  its  parts,  with  this,  so  imperfectly  noticed  in  that  instru- 
ment.    Water  street  and  Centre  street  are  not  designated  on 
the  city  plat;  and  the  drafts,  spoken  of  by  the  witnesses,  had 
no  street,  but  a  public  common,  in  front  of  lot  No.  1.    But, 
passing  by  thia  irregularity  or  defect  in  proof,  it  is  clear  that 
Bogers  purchased  with  a  full  knowledge  of  the  situation  of 
things  at  the  time.     Yick's  intentions  were  not  fully  developed, 
even  to  bis  own  mind.     He  was  progressing  with  them,  from 
the  time  of  his  first  rough  sketch,  till  his  death.     They  were  hia 
own  private  plans  and  designs,  liable  to  be  altered,  modified, 
and  changed  at  pleasure,  or  to  be  interrupted  and  broken  up 
by  accident.    That  they  were  never  consummated,  is  positively 
proved.     The  descriptive  words  in  the  deed,  referring  to  the 
boundaries  by  streets  not  yet  opened,  could  not,  under  such 
circumstances,  import  more  than  an  implied  covenant  to  allow 
the  grantee  a  convenient  right  of  way,  in  those  respective  direc- 
tions, to  the  next  market  road  or  highway.    They  created  a 
raral,  and  not  an  urban  servitude :  19  Johns.  181-188;^  4  Mass. 
689;'  8  Wend.  98,  ddf  Matt.  Pres.  Ev.  886. 

Even  that  implied  covenant  might  be  wholly  changed,  against 
the  wish  of  the  grantee,  as  to  the  mere  direction  in  which  the 
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right  of  way  should  extend,  by  matters  subsequent  to  the 
grant:  19  Johns.  187. 

Again,  if  the  easement  claimed  could  be  created  by  force  of 
the  mere  descriptioD  in  this  private  act,  the  same  result  would 
follow,  if  the  deed  had  been  a  deed  of  gift.  The  consideration 
of  four  hundred  dollars  gives  no  strength  or  additional  force  to 
the  words  in  question.  That  circumstance  might  raise  an 
equity  in  favor  of  the  grantee,  but  would  not  affect,  in  the 
slightest  degree,  the  terms  employed  in  the  conveyance.  The 
question  here,  is  as  to  the  legal  import  of  those  terms,  and  the 
supposed  rights  of  the  public,  growing  out  of  their  use:  and 
we  are  clear,  that  no  right,  of  any  kind,  under  the  circumstan- 
ces, can  be  predicated  upon  them,  except  in  favor  of  Rogers, 
and  that  was  a  mere  right  of  way,  and  of  no  permanent,  fixed, 
or  immutable  character. 

The  advanced  price  paid  by  Sogers,  was  much  relied  on  by 
counsel.  It  is  not  clear  what  was  the  inducement  for  the  pur- 
chase. The  witness  thinks  the  lot  was  sold  at  a  high  price,  by 
reason  of  it  being  a  front  lot;  but  whether  he  alluded  to  the 
advantage  as  coming  from  the  front  on  the  river,  or  the  front 
of  the  contemplated  city,  is  not  stated.  Judging  from  Bogers' 
acts,  subsequently,  he  considered  the  value  to  consist  iu  the 
command  which  it  gave  him  of  the  area  between  him  and  the 
bank;  for  he  improved  it  in  a  way  absolutely  inconsistent  with 
any  public  use  whatever;  and  it  continues  thus  improved  to 
this  day,  under  the  authority  of  the  complainants.  But,  what- 
ever was  his  inducement  to  give  that  sum  for  the  lot,  was  a 
matter  wholly  between  him  and  his  grantor;  and,  under  the  tes- 
timony, we  see  no  reason  to  suppose  that  he  could  ever  have 
laid  claim  to  anything  more  from  Yick  than  the  performance  of 
the  dry  covenants  of  his  deed.  If  he  acquired  other  rights, 
they  extended  over  the  whole  tract;  for  it  was  all  open  and  un- 
occupied alike,  and  even  the  supposed  lots  were  all  used  as  a 
thoroughfare. 

One  other  view  of  this  part  of  the  cause.  Is  there  anything 
in  the  testimony,  or  the  situation  of  the  case,  to  show  that 
Rogers  could  not  have  released  to  Yick,  at  any  time  before  his 
death,  all  the  privileges,  appurtenances,  rights,  and  easements, 
public  or  private,  springing  from  the  deed  to  him  ?  Certainly 
not.  There  was  nobody  else  there  to  raise  any  question  about 
it.  This  is  conclusive  on  the  point;  it  shows  that  the  whole 
transaction,  properly  weighed,  began  and  ended  vrith  Rogers 
and  Yick.     There  were  no  parties  to  it  but  themselyea;  there 
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were  none  in  a  situation  to  be  affected  by  it,  eitber  favorably 
or  unfavorably;  and,  of  course,  none  who  could  claim  anythiug 
of  benefit  or  advantiige  from  it.  Rogers  acquired  rights  by  it, 
and  be  alone.  But  the  question  made  upon  this  point  has  not 
been  what  Rogers  acquired,  but  what  the  public  acquired;  and 
the  response  to  it  comes  up  from  every  page  of  the  record;  there 
was  no  public  there,  at  that  time,  nor  for  two  years  after,  to 
acquire  any  rights  whatsoever  in  reference  to  the  subject.  At 
this  stage  of  the  case  let  us  pause,  and  inquire  whether  the 
supposed  easement  in  question  could  have  vested,  after  the 
death  of  Yick,  and  till  the  first  sale  of  lots,  in  1822,  by  John 
Lane  ?  It  would  be  difficult  to  answer  the  inquiry  in  terms 
compatible  with  its  existence  anywhere. 

We  are  satisfied  the  complainants  can  not  sustaiu  themselves 
by  a  reference  to  the  acts  of  Yick.  It  remains  to  be  ascertained, 
whether  the  dedication  claimed  has  been  made  since  his  death, 
by  his  authority. 

He  appointed  his  wife  executrix,  and  his  son,  Hartwell  Yick, 
and  nephew,  Willis  B.  Yick,  executors  of  his  last  will  and  tes* 
tament.  His  wife  died  in  a  few  minutes  after  him.  Hartwell 
renounced,  and  Willis  took  out  letters  testamentary.  The  will 
contained  a  reservation  of  '*  two  hundred  acres,  on  the  upper- 
most part  of  the  uppermost  tract,  to  be  laid  off  into  town  lots, 
at  the  discretion  of  my  executrix  and  executors."  He  also  en- 
joined it  on  his  executors,  to  "  remember  that  the  town  lota 
now  laid  off  in  the  afore-mentioned  two  hundred  acres  of  land, 
should  be  sold  to  pay  my  just  debts  and  other  engagements,  in 
preference  to  any  other  of  my  property,  for  the  use  and  benefit 
of  all  my  heirs."  The  only  act  of  Willis  B.  Yick,  bearing  upon 
this  matter,  was  an  offer  made  by  him  to  one  of  the  witnesses,  in 
reference  to  his  taking  some  of  the  town  lots  in  payment  of  a 
debt  due  from  his  testator.  The  offer  was  refused,  and  like  a 
^  mil  AT  transaction  with  Newit  Yick,  was  of  no  legal  moment 
whatever. 

We  oome  next  to  the  proceedings  of  John  Lane.  Oan  they 
be  connected  with  any  authority  derived  from  Newit  Yick? 
John  Lane  was  appointed  administrator  with  the  will  an- 
nexed, at  the  October  term,  1821,  of  the  probate  court  of  War- 
ren county.  All  his  power  was  derived  from  that  appointment. 
Was  it  legal  ? 

The  only  authority  of  the  probate  court  to  grant  letters  of 
administration  with  the  will  annexed,  is  to  be  found  in  the  spe- 
cial enactment  of  the  statute:  Turn.  Dig.,  p.  443,  sec.  27.     It 
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is  aa  express  limited  suihoriij,  and  extends  to  two  cases  onlj: 
!•  Where  the  executor  refases  to  render  an  aeeooat*  S.  Where 
he  becomes  insane.  The  section,  of  course,  presapposes  thai 
the  executor  or  execntors  haTe  onoe  qoalified,  and  taksA  Hpon 
themaelTes  the  trusts  ol  the  will.  After  that,  the  jurisdiciioa 
oi  the  court  depends  upon  the  two  events  contemplated  in  the 
statute,  and  is  hounded  by  them.  The  record  must  show  the 
jurisdiction,  or  it  does  not  ^^ist.  It  is  the  general  prinei|de 
applicable  to  all  inferior  tribcmals.  In  this  case  the  order 
granting  letters  to  Lane  was  simply  on  his  own  motion,  and 
without  caase  assigned.  So  far  as  the  record  shows  anything, 
Willis  B.  Yick,  the  exeeot(»r,  was  then  acting  in  the  discharge 
of  the  duties  of  his  office.  That  fact  is  not  material,  however; 
the  act  appointing  Lane  does  not  state  a  case  which  gave  the 
court  jurisdiction,  and  it  was  therefore  null  and  void.  If  the 
facts  had  been  stated,  their  existence  could  not  now  be  col* 
laterally  questioned,  but  a  defect  in  jurisdiction  may  be  noticed, 
whenever  and  wherever  it  appears:  6  Wheat.  128;^  8  Cranch, 
21;'  9  Pick.  259,^  2  Wils.  382;*  1  Burr.  62Q,-»  1  Hayw.  4U;«  » 
Pet.  (S.  C.)  164;'  1  Coo.  194,»  268;»  1  Willee,  199;"  1  Saund. 
813;  1  Stra.  703;"  2  Id.  102,  996." 

It  is  contended  by  counsel,  that  this  defect  is  cured  by  the 
proceedings  in  evidence  in  the  cause,  showing  that  Willis  B. 
Yick  was  removed  from  office  by  an  order  of  the  superior  court 
of  Warren  county,  in  September,  1821,  reversing  a  decree  of 
the  probate  court  previously  made.  Neither  the  probate  court, 
nor  the  superior  court  of  the  county,  bad  any  direct  authority 
to  remove  an  executor  for  any  cause.  It  was  an  incident  to  the 
power  of  appointment,  which  was  exclusively  delegated  to  the 
probate  court.  Certain  acts  were  considered  by  the  statute  al- 
ready referred  to,  as  vacating  the  office  of  executor.  There 
was  no  removal,  except  what  was  produced  by  the  grant  of  the 
letters  cum  testamento  annexo.  This  grant  could  alone  come 
from  the  probate  court,  and,  of  course,  any  act  of  the  superi<^ 
court  was  without  validity.  The  utmost  the  appellate  tribunal 
could  do,  would  be  to  reverse  the  decision  of  the  inferior. 

But  even  if  it  be  admitted,  that  the  removal,  as  an  independ« 
enty  and  not  an  incidental  act,  might  be  made,  it  must  still  be 
for  the  same  cause  which  would  justify  the  appointment. 

1^  -  -     -    - — — ■ 
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And  hen  a^in  the  jurisdiction  auut  appear.  That  is  not 
the  oaas  in  ragftid  to  the  jodgmant  by  wliioh  Tick  was  supposed 
to  hsLve  beoD  reooovad.  It  oould  have  119  wd^bt.  It  was  void. 
Suppose  it  had  appeared  in  the  prooeedingfi  of  the  supeorior 
court,  that  the  exeoutor  was  removed  for  inaanitj,  oae  of  the 
eaases  named  ia  the  ^^tnte;  still,  unless  that  matter  had  been 
embodied  in  the  records  of  the  probate  court,  and  made  the 
faandation  of  the  order  appointing  Lane,  the  grant  to  him 
would  have  been  a  nullity.  The  probate  court  is  not  authorized 
to  exercise  its  jurisdiction  oa  the  mandate  of  any  other  court, 
bat  only  on  the  very  cases  and  facts  set  forth  in  the  legislative 
enactments  on  the  subject. 

In  this  part  of  the  case,  we  have  given  to  the  complainants 
the  full  benefit  of  the  state  of  facts  supposed  by  them;  though 
it  would  be  difficult  to  show  their  existence,  by  any  examina- 
tion of  the  confused  and  unintelligible  entries  of  the  infCTior 
courts  whose  records  have  been  under  review. 

It  is  unnecessary  to  notice  particularly,  the  proceedings  of 
Itfuie,  in  creating  the  easement  claimed.  They  were  ample  for 
the  purpose,  if  be  had  possessed  the  authority.  The  witnesses 
riiow  clearly  and  beyond  all  question,  that  the  first  and  only 
acts  of  dedication  of  the  commons,  were  performed  by  Lane  at 
his  sale  of  lots,  in  1822,  under  his  fancied  power  as  adminis- 
trator. He  did  it  solely  in  virtue  of  that  power,  and  every  one 
so  ond^rstood  it.  He  named  the  open  space  ''  commons," 
because  "  be  thought  it  might  as  well  be  called  by  that  as  any 
other  name,"  and  not  because  it  was  a  "  commons,"  or  had 
been  made  so  by  Newit  Yick.  He  did  not  know  the  boundaries, 
direction,  or  limits  of  the  supposed  easement,  although  the  pre- 
tended grantor  had  been  dead  more  than  two  years,  and  he 
stood  in  the  relation  to  him  of  a  son-in-law.  The  testimony  on  this 
point  is  particularly  full,  and  wholly  rebuts  any  presumption 
of  a  dedication  by  Newit  Yick,  attempted  to  be  drawn  from  his 
intentions,  declarations,  or  acts. 

It  was  said,  however,  that  the  doings  of  Lane  will  be  sanc- 
tioned on  a  well-known  principle  in  equity;  because  they  were 
such  as  the  executor  would  have  been  bound  to  perform,  in  the 
exercise  of  the  discretion  left  to  him  by  the  will:  1  P.  A. 
Browne,^  89. 

The  rule  can  not  be  carried  to  such  an  extent.  It  will,  at 
moat,  only  sanction  the  acts  of  an  intruder  upon  a  trust,  where 
ihey  are  for  the  benefit  of  the  trust  fund,  as  in  discharge  of  lia- 

1.  Bra4/ord's  ca9t. 
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bilities,  payment  of  debts  of  an  estate,  and  the  like.  It  will 
never  permit  a  stranger  to  experiment  upon  the  discretion  con« 
fided  to  an  executor,  4)y  creating  inoambrances^  and  parceling 
out  and  selling  real  estate,  and  give  validity  to  such  proceed- 
ings on  account  of  their  supposed  conformity  to  the  wishes  and 
designs  of  the  testator.  Heirs  and  devisees  do  not  hold  their 
rights  by  so  feeble  a  tenure  as  this:  Plowd.  282,  283;  6  Co.  30, 
b;»  1  Ld.  Raym.  661;'  7  Serg.  &  R,  192;»  4  Johns.  Ch.  368.* 
The  last  ground  of  complainant's  claim,  connected  with 
Newit  Yick,  remains  to  be  examined;  and  here  it  becomes  im- 
portant to  notice  several  provisions  of  his  will.  It  gave  to  his 
wife  and  children  all  his  personal  estate  in  equal  shares;  and 
made  also  a  further  provision  for  his  wife.  It  then  declares  as 
follows:  ''I  will  and  dispose  to  each  of  my  daughters,  one 
equal  portion  with  my  sons  and  wife,  of  all  my  personal  estate, 
as  they  come  of  age,  or  marry,  and  to  my  sons  one  equal  part 
of  said  personal  estate,  as  they  come  of  age,  together  with  all 
my  lands,  all  of  which  lands  I  wish  to  be  appraised,  valued,  and 
divided,  when  my  son  Wesley  comes  of  the  age  of  twenty -one 
years,"  etc.  The  clause  of  the  will  already  quoted,  in  regard 
to  the  sale  for  the  payment  of  debts,  is  the  only  other  one  to 
which  it  is  necessary  here  to  refer.  It  appears  in  evideuce  that 
Yick  left  nine  daughters  and  four  sons.  John  Henderson  and 
Henry  Morse,  who  had  married  daughters  of  Yick,  petitioned 
the  orphans'  court  (Nancy  Yick  joining  with  them)  for  a  division 
of  the  town  lots,  and  an  assignment  of  their  respective  shares. 
They  state  no  grounds,  except  in  the  brief  allegation,  that  they 
are  entitled  by  the  will.  John  Lane  voluntarily  appeared  and 
answered  the  petition;  and  on  his  application,  plenary  proceed- 
ings were  ordered,  ''and  the  plaintiffs  and  defendant  are  di- 
rected to  file  their  bill  and  answer  at  the  next  term  of  court." 
Accordingly,  Morse  and  wife,  and  Henderson  and  wife,  at  the 
July  term,  2)resented  their  bill,  setting  out  their  claim  a  little 
more  at  large,  complaining  of  the  course  of  Lane,  and  praying 
an  allotment  nnd  division  according  to  the  statutes,  and  offering 
to  give  bond  to  refund,  if  it  should  become  necessary  for  the 
payment  of  debts.  Lane's  answer  denies  their  right  to  a  divis- 
ion, and  states  "  his  humble  opinion  to  be,  that  it  is  a  fair  con- 
struction of  the  will,  that  the  executors  do  sell  the  land, 
pay  the  debts  out  of  the  proceeds  of  such  sale,  and  then  dis- 
tribute the  balance  among  the  children,  heirs  of  Newit  Yick.*' 
On  argument  and  exumination,  the  division  was  ordered,  and 
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Lane  appealed  to  the  court  of  chancery,  where  tnis  decision  was 
affirmed.  Commissioners  were  thereupon  appointed  to  make 
the  allotment  and  division.  Their  report,  with  the  plat  an- 
nexed, was  returned,  and  approved  by  the  orphans'  court.  On 
this  plat  '*  Levee  street"  is  left  open  as  commons  for  the  public, 
and  this  is  the  foundation  of  the  claim  to  that  portion  of  the 
easement. 

The  whole  proceeding  was  based  upon  a  wrong  construction  of 
the  will.  The  daughters  of  Yick  acquired  no  right  by  the  de- 
vise to  this  land  of  their  father.  The  clause  from  which  their 
supposed  interest  arises,  warrants  no  such  inference.  The  sale 
of  the  town  tract  was  only  enjoined,  in  case  it  should  be  needed, 
for  the  payment  of  debts,  etc.  It  was  not  an  absolute  direction 
to  the  executors  to  sell  the  land,  but  only  to  appropriate  it  in 
payment  of  debts,  in  preference  to  the  personal  estate.  And 
this  was  considered  to  be  for  the  benefit  of  all  his  heirs.  One 
consideration  renders  this  construction  certain  beyond  all 
doubt.  If  Yick  had  died  leaving  no  debts,  there  would  not 
have  been  a  shadow  of  authority  in  the  will  for  selling  any  por- 
tion of  the  tract.  And  this  was  not  an  unreasonable  provision, 
for  he  might  have  desired  the  town  site  to  remain  in  the  hands 
of  those  who  bore  his  own  name,  and  so  have  left  it  to  his 
sons,  and  directed  it  to  be  kept  together  till  Wesley  Yick  be- 
came of  age.  At  the  same  time,  as  he  had  made  provision  for 
his  daughters  out  of  his  personal  estate,  and  reflecting  that  his 
debts  might  exhaust  that  entirely,  his  parental  affection  over* 
came  bis  aspirations  for  fame,  as  the  founder  of  a  city,  and  he 
ordered  the  town  property  to  be  disposed  of,  rather  than  that  his 
daughters  should  be  deprived  of  the  means  of  a  comfortable 
subsistence.  The  orphans'  court  took  a  different  view  of  the 
subject,  and  the  inquiry  is,  whether  the  proceedings  of  the  com- 
missioners, acting  under  their  authority,  can  bind  these  defend- 
ants. We  think  not.  They  were  not  parties  to  them.  The 
petition  and  answer  show,  conclusively,  that  the  contest  was 
between  Lane  and  the  two  heirs,  who  sought  the  assignment  of 
their  respective  shares.  They  do  not  ask  anything  but  the  as- 
certainment of  their  own  interests.  Nor  do  they  name  or  allude 
to  any  other  heirs  or  devisees.  It  was  their  own  claim  they 
were  pursuing  against  the  administrator  who  denied  it.  They 
refer  to  the  new  code  just  then  enacted,  and  propose  to  give  a 
refunding  bond,  as  directed  by  the  ninety-first  and  ninety- 
second  sections  on  page  56,  Bevised  Code,  when  a  single  dis- 
tributee or  legatee  obtains  his  distributive  share.    It  assumed 
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tlie  fithfipe  of  ft  regnlnr  action  in  ocnnt,  and  tbe  mlee  spplicabk 
to  the  OD6  are  applicable  to  tbe  otiier.  Tbe  parties  oonoeraed 
in  it  were  bound  and  coneladed  I7  it,  and  no  others:  Rer. 
Code,  p.  €1,  sec.  112. 

These  defendants  were  not  only  not  parties  to  the  contest,  on 
the  face  of  the  pleadings,  but  they  had  no  notice  of  it.  Notiee 
might  perhaps  have  bound  them,  though  their  names  did  not 
apx>ear  in  the  petition  or  answer.  Ji  was  said  the  act  only 
required  notice  of  the  time  and  place  of  the  meeting  of  the 
commissioners.  Tbe  words  of  tbe  section  are  oertainly  to  that 
effect.  But  the  first  part  of  it  declares  the  prooeodiiigB 
under  it  only  conclusive  on  the  parties  oonoerned ;  bj  whi^  we 
understand,  persons  before  the  oourt  actually,  or  by  retom  of 
piXKjess,  or  by  publication.  All  such  may  properly  be  said  to 
hare  had  notice;  ortheymay  allcome  in,  in  the  first  instance,  as 
petitioners,  and  this  is  probably  the  reason  why  the  word  notioe 
is  omitted  in  that  portion  of  the  sentence.  Their  interests  are 
sufficiently  guarded  by  providing  that  they  shall  not  be  affected 
unless  they  are  concerned  in  tiie  controversy.  The  other  notioe, 
directed  in  the  proviso,  is  intended  as  a  double  protection,  so 
that  all  whose  rights  may  be  involved,  can  attend,  even  at  the 
comparatively  unimportant  matter  of  the  surveying  and  running 
the  lines  of  tbe  different  shares.  In  addition  to  this,  tbe  ninth 
section  of  the  probate  act,  gives  tbe  power  to  the  court,  and  of 
course  enjoins  the  exercise  of  it,  to  summons  and  enforce  the 
appearance  of  any  person  whose  appearance  in  conrt  shall  be 
deemed  necessary  and  proper  for  any  purpose.  That  provision 
would,  of  itself,  be  conclusive  on  the  matter. 

The  proceedings  for  the  division  of  real  estate  under  tbe 
direction  of  the  probate  court,  are  said  to  be  proceedings  in 
rem,  and  therefore  binding  on  all  the  world.  The  designation 
will  not  alter  the  nature  of  the  transaction.  They  are  special^ 
statutory  proceedings,  and  must  be  governed  wholly  by  the 
statutes  authorizing  them.  like  the  attachment  law,  or  tbe 
general  act  in  relation  to  partition  of  lands,  they  are  wholly 
creatures  of  legislative  enactment.  But  even  in  oases  properly 
denominated  suits,  or  actions  in  rem,  tbe  very  reason  why  they 
are  of  such  unlimited  and  universal  obligation  is,  that  all  per- 
sons are  supposed  to  have  notice,  and  so  may  make  tbemaslves 
parties.  This  is  by  publication,  citation,  or  monition  in  at- 
tachments, libels  in  admiralty,  and  the  like.  It  is  of  no  <9oo8e- 
quence  what  form  of  process,  or  summons,  may  be  adopted  or 
required.     The  legislature  has  a  full  right  to  give  its  own  deA- 
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aiticm  ai  aotiee,  imd  udmi  the  Iswfnl  requwitei  appear,  no  citi- 
■en  can  deny  tbe  inietence.  If  the  iaqaiiy  eoald  be  extended 
faajnod  that  point,  aad  go  to  the  lact  of  aetoal  noiiee,  it  woald 
in  all  eaeee  require  an  examination  into  ibe  cftpaeitj  and  de- 
gree of  uadeiBtanding  in  tbe  party  to  be  affected  by  it.  For 
aetnal  notiee  vonld  moet  ootsaily  depend  rather  upon  the 
aeental  strength,  infonnticMi,  and  intelleetnal  powers  of  the 
dflCendant,  than  npon  the  mere  retam  of  mn  offioer  upon  a  writ. 
This  is  not  the  {)rinciple,  and  we  conceiTe,  in  the  partition 
aaiong  heirs  and  deroees,  the  law  reqoivee  notice  to  all  who  do 
not  foin  in  the  petition,  or  they  will  not  be  bound  by  the  acts 
of  the  court:  6  Wheat.  119.  It  is  of  infinitely  more  consequenoe, 
that  all  those  interested  in  the  sabjeet-matter  of  the  division, 
ehould  be  before  the  court  ordering  the  allotment,  than  before 
ilie  commiaBioners  making  it.  For  it  is  a  well-established  prin- 
eiple^  that  the  court  settles  the  rights  and  respective  interests 
o^  the  parties,  in  tbe  first  instance,  and  the  freeholders  ap- 
pointed only  act  as  ministecial  officers,  in  laying  off  and  aseer- 
taitiin^  the  boundaries  of  each  share.  It  would  be  strange  if 
the  law  had  provided  for  that  which  was  comparatively  imma- 
terial, and  had  left  the  tmnsaction,  which  really  fixes  the  whole 
matter,  to  be  of  an  ea;  fjarie  character:  1  Story  Eq.  599;  17  Yes. 
Ch.  551." 

Much  reliance  was  placed  on  the  confirmation  bj  the  supreme 
court,  on  af^eal,  of  the  dedaion  of  the  probate  court.  The  ac- 
tion of  the  appellate  court  did  certainly  settle  the  controversy 
between  lane  and  tbe  appellees,  Morse  and  Henderson.  They 
can  never  question  it  farther,  but  it  gave  no  greater  extent  to 
the  judgment  of  tbe  inferior  tribunal  than  it  would  have  had  if 
no  appeal  had  been  taken.  It  imparted  to  that  judgment  ab- 
solnte  verity  and  full  force.  That  verity  and  force  were  con- 
fined to  the  parties  to  it,  and  these  defendants  were  in  no  wise 
affected  by  it:  1  Oooke,  211,'  362.' 

Tbe  acts  of  the  commissioners,  therefore,  viewed  in  any  light, 
can  not  avail  the  complainants  in  this  controversy.  It  would 
require  strong  and  undoubted  authority  to  induce  us  to  regard 
them  as  of  any  validity  whatever.  Here  was  a  case  in  which 
the  petitioners,  Morse  and  Henderson,  vrith  their  wives,  on  the 
one  aide,  had  not  a  particle  of  interest  involved,  as  has  been 
shown  by  the  true  construction  of  the  will  of  Vick.  The  de- 
fendant to  it,  ihe  pretended  administrator,  was  alike  a  perfect 
stranger  to  the  wb^e  subject-matter  before  the  court.  Tbe  re- 
aait  was  that  the  real  estate  of  tbe  appellants  was  parceled  out 
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and  divided,  and  an  important  portion  of  it,  in  perpetaal  use, 
was  given  away  to  the  public.  And  this  was  brought  about  by 
an  ex  parte  proceeding,  begun  and  carried  through  by  persona 
who  had  not  a  shadow  of  claim,  legal  or  equitable,  to  the  land 
appropriated.  It  would  be  a  reproach  to  the  law,  if  such  a 
state  of  facts  could  find  a  sanction  under  its  principles.  We 
would  not  yield  our  judicial  countenance  to  the  doctrine  con- 
tended for,  unless  compelled  to  do  so  by  authority  from  which 
we  could  not  dissent. 

There  is  but  one  point  remaining  for  our  notice.  **  Has  the 
dedication  in  question -been  made  or  sanctioned  by  the  de- 
fendants?" 

One  of  the  defendants  is  still  an  infant,  the  other  two  came 
to  the  years  of  majority  in  1827  and  1828.  It  is  said  they  have 
recognized  the  dedication  made  by  Lane  and  the  commissioners. 
Those  acts  have  been  shown  to  be  void,  and  of  course,  inca- 
pable of  any  recognition  which  could  give  them  validity.  Con- 
tracts and  various  other  transactions,  by  an  infant,  which  are 
voidable  by  reason  of  his  nonage,  may  be  ratified,  and  made 
operative  by  him,  when  he  becomes  of  age.  This  is  not  preju- 
dicial to  him,  and  slight  circumstances  may  be  sufficient  to 
bind  him.  Here  the  acts  referred  to  are  not  anything  done  by 
the  infants,  but  the  proceedings  of  strangers  in  derogation  of 
their  rights:  3  P.  Wms.  321;'  9  Pet.  (S.  0.)  607 ,•»  Matt.  Pres. 
Ev.  241.  Their  real  estate  has  been  conveyed  away  by  others, 
and  if  any  recognition  of  theirs  can  protect  the  transaction,  it 
must  be  such  a  recognition  as  amounts  to  a  release  on  their 
part,  or  is  equal  to  an  original  conveyance  of  the  property  in 
question.  The  record  shows  no  such  acts,  but  proves  the  con- 
trary in  the  most  satisfactory  manner.  In  1827,  the  probate 
court,  on  application ,  directed  the  division  contemplated  in  the 
will  of  Newit  Tick.  This  was  the  very  year  the  oldest  of  the 
defendants  came  of  age.  The  property  in  question  fell  under 
this  division.  In  1828,  the  claim  of  the  three  Yicks  (defend- 
ants) had  become,  everywhere  in  that  region,  publicly  known, 
and  in  that  year,  and  the  next,  they  conveyed  away  by  deed, 
portions  of  the  land  in  controversy.  In  the  year  1831,  legal 
proceedings  were  commenced  for  the  recoveiy  of  the  "  com- 
mons," and  from  that  time  to  the  present  moment  their  efforts 
in  court  have  never  ceased. 

It  is  said  their  various  deeds,  exhibited  in  proof,  refer  to  the 
commons  and  boundaries  on  the  plat  of  the  town.  That  is  a 
circumstance  of  no  force  when  it  is  considered  that  their  claim 

1.  Pvt«yr,De$lfcwrie.  a.  Owtngt^.  UrnlL 


Jan.  1837.]  ViCK  v.  Vioksbubg.  187 

was  publicly  known,  and  actaallj  in  process  of  litigation  in  the 
courts  of  the  country.  The  plat  was  used  merely  for  the  pur- 
poses of  description,  and  easy  and  familiar  reference.  It  could 
not,  under  the  circumstances,  have  any  further  effect.  There 
have  been  no  acts  on  the  part  of  these  defendants,  on  which  to 
predicate  any  portion  of  the  claim  set  up  in  the  bill. 

As  to  the  character  in  which  the  claimants  assume  to  act. 
They  refer  to  the  statutes,  incorporating  the  town  of  Ticksburg, 
as  inyesting  them  with  the  authority  to  protect  and  secure  the 
interests  of  all  the  citizens.  The  first  act,  passed  in  1825,  is 
Tciy  vague,  and  it  is  by  no  means  clear,  that  its  terms  would 
include  any  part  of  the  commons  or  Levee  street.  The  act  of 
1827  is  distinct  upon  that  head,  and  expressly  adopts  the  plat 
returned  to  the  probate  court,  by  the  commissioners  in  1824. 
Among  themselves  the  inhabitants  of  Yicksburg  doubtless  ac- 
quired an  aggregate  existence  or  character,  by  the  statutes  re- 
ferred to.  The  enactments  of  the  legislature  did  nothing,  and 
could  no  nothing,  to  aid  the  inherent  defect  in  their  titles. 
With  the  exception  of  the  single  purchaser  from  Newit  Yick, 
{hey  all  come  upon  the  spot  by  virtue  of  the  tortious  proceed- 
ings of  Lane  and  the  commissioners.  They  were  indeed  an 
aggregate  corporation,  or  body  politic;  but  so  far  as  these  de- 
fendants are  concerned,  they  held  their  position  by  act  of  dis- 
Beisin,  and  intrusion  upon  their  inheritance.  From  this  point 
in  the  case,  let  us  now  look  back  to  the  supposed  dedication  by 
Newit  Yick,  and  for  a  moment,  consider  it  as  actually  having 
been  made  by  him.  How  clearly  and  fully  does  it  appear,  that 
these  complainants,  thus  situated,  can  never  be  considered  the 
public,  to  whom  the  easement  was  granted.  They  can  not  con- 
nect themselves  with  the  grantor,  by  any  privity  of  contract,  or 
mutual  assent,  so  as  to  give  any  pretense  of  a  right  to  be  re- 
garded as  the  favored  objects  of  his  bounty  and  regard.  Their 
situation  alone  is  a  complete  answer  to  their  claim. 

We  have  thus  examined  all  the  points  deemed  necessary  to 
enable  us  to  come  to  a  conclusion  on  the  appeal  before  us. 
We  have  given  to  the  complainants  the  full  benefit  of  all  the 
testimony  in  the  whole  volume  of  the  record,  although  a  part 
of  it  was  of  an  equivocal  character,  and  some  x>ortions  which 
were  objected  to,  were  probably  inadmissible,  according  to  the 
utrict,  technical  rules  on  the  subject.  It  has  been  all  looked 
into  and  noticed,  and  although  the  facts  of  the  causo  are  so 
different  from  any  to  be  found  in  the  books,  that  we  should 
have  felt  warranted  in  deviating  from  some  of  the  rules  of  ad- 
judicated authority  if  it  had  been  necessary,  or  even  iu  estab- 
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lishing  A  new  rule,  founded  upon  the  eeitied  doctdnes  «iid 
AQAlogies  of  law;  jet  our  ezaminaiion  has  been  chieflj  limited 
to  a  drj  and  rigid  investigation  of  the  reported  deeisioAiB;  aad  we 
are  perfectly  satisfied  that  the  elaim  set  up  bj  the  complainants, 
as  agaii^t  these  defendants,  has  no  foundation  in  law  or  equiiy. 

It  has  been  suggested  that  disastrous  eonsequenoes  might 
flow  from  a  decision  contrary  to  that  made  by  the  chancellor. 
We  see  no  reason  for  any  well-grounded  apprehension  on  that 
score.  At  ail  events,  such  considecations  can  have  no  influence 
here.  Judicially  we  can  not  regard  them.  Our  duties  begin 
and  end  with  the  case  before  us.  Our  vision  is  bounded  by  the 
record  and  the  law. 

We  entertain  no  doubt  that  the  decree  of  the  chancery  court 
should  be  reversed.  We  have,  therefore,  directed  the  injunc- 
tion, originally  granted  in  the  cause,  to  be  dissolved,  and  the 
bill  dismissed  at  the  cost  of  the  appellees. 

Decree  accordingly. 

In  the  caae  of  Lane  v.  Vick,  3  How.  (U.  S. )  476,  the  principal  case  is  thus 
referred  to  by  Mr.  Jnstioe  McLean,  in  delivering  the  opinion  of  the  majority 
of  the  court:  '*  It  is  insisted  that  the  oonstmctiun  of  this  will  has  been  con- 
clusively settled  by  the  supreme  court  of  Mississippi,  in  the  case  of  Vick  et  dU 
V.  Tlu  Mayor  and  Aldermen  of  llchsburg,  1  How.  (Miss.)  379.  The  parties 
in  that  case  were  not  the  same  as  those  now  before  this  court;  and  that  de- 
cision does  not  afiBdct  the  interests  of  the  complainants  here.  The  qaesiion 
before  the  Mississippi  court  was,  whether  certain  grounds,  within  the  town 
plat,  had  been  dedicated  to  public  use.  The  construction  of  the  will  was  in- 
cidental to  the  main  object  of  the  suit,  and  of  course  was  not  binding  on  any 
one  claiming  under  the  will.  With  the  greatest  respect,  it  may  be  proper  to 
say,  that  this  court  do  not  follow  the  state  courts  in  their  oonstmctioii  of  a 
will  or  any  other  instrument,  as  they  do  in  the  construction  of  statntes." 
And  the  supreme  court  of  the  United  States,  in  that  case,  decided  that  it  wa« 
evident  from  the  will  of  N.  Vick,  tiiat  he  did  not  intend  to  include  the  town 
lots  in  the  devise  of  his  lands  to  his  sons;  but  that  these  lots  must  be  sold, 
after  the  payment  of  debts,  for  the  use  and  benefit  of  all  the  heirs  of  the  tes- 
tator. Mr.  Justice  McEinley  delivered  a  dissenting  opinion,  concunred  in  by 
Chief  Justice  Taney,  in  which,  referring  to  the  principal  case,  he  said:  '*I 
think  this  court  was  bound  to  follow  the  decision  of  that  court  upon  the  con- 
struction of  the  will. "  The  principal  case  is  also  referred  to  in  New  Orleans 
J.  <S:  O.  N.  B,  R,  Co,  v.  Afoye,  39  Miss.  367,  as  a  case  of  dedication  of  urban 
easements  to  public  use;  in  Hart  v.  Burnett,  15  Gal.  eOi,  it  is  cited  in  con- 
nection with  the  case  of  Lane  v.  Vick,  3  How.  (U.  S.)  476;  in  Kittle  v. 
P/eiffer,  22  CaL  490,  to  the  point  that  a  sale  of  lots  by  the  owner,  according 
to  a  map  or  plan  of  a  city  or  town,  on  which  streets,  squares,  and  landings 
are  marked  out,  is  a  dedication  to  public  use. 

Dedication  of  Land  to  Pubuo  Use:  See  Le  Ckrcq  v.  Tnuteee  qf  Oalr 
lipoUs,  28  Am.  Dec.  641,  note  644;  State  v.  Trask,  27  Id.  554^  note  65S|,  when 
the  subject  is  discussed  at  length:  Brown  v.  Manning,  Id.  255;  Trueieeeqf 
Watertoum  v.  Coioen,  Id.  80;  Bung  v.  Shoneherger,  26  Id.  95,  note  101;  Stale 
V.  Ca^/i/j,  23  Id.  230;  Ahhott  v.  Milh,  Id.  222,  note  230;  Pomeroyv.  MiOe,  Id. 
207;  Limngeton  v.  Mayor  etc  of  New  York,  22  Id.  622. 
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ShBOFSHIBE    V.   GliASOOGK. 

[4  IffUlODlll,  638.] 

HoBSB-BACdHe  IS  A  Gake,  within  the  meaning  of  the  itatate  of  tid*  vtate  te 

resteidn  gfUnmg. 
BovD  GiTBar  k»  Monxy  Wos  at  HoBSB-BACnrG,  or  to  aecace  a  £arf«itiire  foi 

iailiir»  to  mn  a  bone-raee,  is  Toid. 

Debt  on  a  bond  from  ike  circuit  court  of  Marion  oountj. 
The  opinion  states  the  ease. 

Wright^  for  the  appellant. 

Chambers  and  Anderson,  for  the  appellees. 

By  Court,  MoGibx,  J.  Shropshire  brought  an  action  of  debt 
on  a  bond,  against  Olascock  and  Gamer,  for  two  hundred  and 
fifty  dollars  in  the  circuit  court  of  Marion  county.  The  de« 
fendants  appeared  and  pleaded  several  pleas.  The  fourth  plea 
asserts  that  the  parties  agreed  to  run  a  horse-race  for  five  hun« 
dred  dollars;  and  that  it  was  further  agreed,  that  in  case  either 
should  fail  to  run  said  race,  then  he  should  forfeit  to  the  other 
the  sum  of  two  hundred  and  fifty  dollars;  and  that  to  secure 
said  forfeiture,  the  bond  in  question  was  made  and  delivered  to 
Shropshire — wherefore,  they  pray  judgment,  etc.  This  plea 
was  demurred  to,  the  demurrer  was  overraled,  and  judgment 
giTen  for  the  defendants.  The  only  question  made  by  the  rec- 
ord, is,  whether  horse-raciDg  is  prohibited  by  the  statute  of  the 
state.  By  the  act  of  the  general  assembly,  passed  1825 — see 
Bevised  Laws  of  1826, 409,  it  is  enacted,  ''  That  all  promises, 
notes,  bills,  bonds,  etc.,  made  or  entered  into  by  any  person, 
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where  the  whole  or  any  part  of  the  consideration  thereof,  sbaU 
be  for  money,  etc.,  won  by  gaming,  or  playing  at  cards,  dice, 
or  any  game  or  games,  shall  be  void  and  of  no  effect." 

The  defendants,  by  Mr.  Anderson,  contend,  that  the  words, 
"  won  by  gaming,  or  playing  at  cards,  dice,  or  any  other  game 
or  games,"  include  a  horse-race.  That  horse-racing  is  as  much, 
by  reason  of  these  general  words,  prohibited,  as  if  expressly 
named  in  the  act;  and  that  this  bond,  resting  on  a  considera- 
tion contrary  to  the  policy  uf  the  law,  is  therefore  void. 

Mr.  Wright,  for  the  plaintiff,  contends  that  the  words  **  other 
games  or  games "  are  only  intended  to  embrace  games  of  like 
kind,  with  cards  and  dice;  and  that  games  of  the  turf  are  not 
intended  to  be  embraced  by  the  act.  We  are  not  satisfied  that 
this  construction  of  the  act  is  correct.  What  game  would  be  of 
such  like  kind  as  to  correspond  with  this  construction,  we  can 
not  exactly  undertake  to  say.  All  those  games  that  require  a 
shelter,  a  house,  a  deep  cellar,  or  dark  place,  to  be  successfully 
performed,  are  alike,  or  are  of  like  kind  in  the  place;  but  in 
many,  the  principles  of  the  games  may  be  essentially  different 
from  each  other.  We  therefore  say,  as  this  construction  only 
makes  the  meaning  of  the  act  more  obscure  than  the  act  would 
seem  to  be  without  it,  it  can  not  be  the  true  one.  The  words 
of  the  act  are  very  peculiar.  It  declares  all  bonds  are  void 
where  the  consideration  thereof,  shall  be  money  won  by  gaming. 
When  these  words  are  used,  the  sense  is  complete;  and  if  the 
statute  had  said  nothing  more,  it  may  be  safely  affirmed,  there 
would  have  been  no  doubt  that  money  won  by  horse-racing  is 
money  won  by  gaming.  The  words  ''  or  playing  at  cards  or 
dice,"  seem  to  create  the  ground  for  the  argument  of  counsel. 
We  think  these  words  are  to  be  understood  as  synonymous. 
Why  the  legislature  specified  any  instruments  at  all,  by  which 
games  are  played,  we  only  attribute  to  the  carelessness  gener- 
ally prevalent  in  all  such  bodies,  with  regard  to  the  choice  of 
words.  The  fact  that  the  legislature  intended  to  use  general 
words,  sufiScient  to  embrace  all  modes  of  gaming,  is  made  more 
evident,  when  we  look  at  the  words  used  together,  after  the 
words  '*  or  playing  at  cards,  or  dice."  For  then  they  say,  '*  or 
any  other  game  or  games,"  intending  again,  to  prohibit  all 
fashions  and  modes  of  gaming. 

By  the  statute  22  Charles  11.,  gaming  of  many  sorts  was 
forbidden,  and  horse-racing  was  expressly  mentioned  also:  bul 
this  statute  did  not  make  contracts,  etc. ,  where  the  considera- 
tion was  money  won  by  gaming,  void.    By  the  statute  9  Anne, 
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the  parliament  again  enacted,  "That  all  notes,  bonds,  eto., 
made,  etc.,  where  the  consideration  of  the  same  shall  be  money 
won  by  gaming,  or  playing  at  cards,  dice,  tables,  tennis,  bowls, 
or  any  other  game  or  games  whatsoever,  shall  be  void:"  3  Bao. 
337,  338.  The  judges  of  England  have  determined  that  a 
horse-race  is  within  this  statute:  See  Lyndell  v.  LongboUom^  2 
Wils.  36;  Goodbum  v.  MarUy,  2  Stra.  1159.  We  have  looked 
into  these  cases,  and  find  the  English  judges  made  their  de- 
cisions expressly  on  the  words,  "  other  game  or  games  what- 
ever." These  cases  present  a  good  judicial  interpretation  of 
the  words  of  our  statute.  We  are  therefore,  well  satisfied, 
that  a  bond  given  for  money  won  at  horse-racing,  is  void;  and 
that  a  bond  given  to  secure  the  payment  of  a  forfeiture  is  a  con- 
tract against  the  policy  of  the  law,  and  therefore  void  also. 
Judgment  affirmed,  with  costs. 


Cited  and  approved  in  BoynUm  v.  CurU^  4  Ma  599;  in  Hoyden  v.  LiUI^ 
35  Id.  422;  and  in  Tatman  v.  Strader,  23  HI  495.  DistingaiBhed  in  State  v. 
Bayden^  31  Ma  35. 

Nans  GivxN  tob  Gamino  CoNsiDKaATiON,  Whxk  Void:  See  note  tm 
Jomu  V.  Stmet^  13  Am.  Dea  220. 


Chouteau  v.  Russell. 

[4MlMOXmz,S63.] 

Wbxbb  Pubchasxr  of  Land  Aorbbs  to  Pat  thb  Ptjbohasb  Mo5et, 
upon  the  vendor's  delivering  to  him  United  States  patents  therefor,  such 
vendor  can  not  enforce  payment,  before  performing  the  condition  preo- 
edent,  although  congress  may,  subsequently  to  the  making  of  the  agree- 
ment, have  passed  an  act  which  rendered  the  delivery  of  such  patents 
nnneoessary  or  impracticable. 

Ebbob  to  the  circuit  court  of  St.  Louis  county.  The  opinion 
states  the  case. 

Oamble,  for  the  plaintiff  in  error. 

OeyeTf  for  the  defendant  in  error. 

Bv  Court,  TouPKiNS,  J.  This  was  an  action  of  covenant, 
brought  by  Chouteau  in  the  circuit  court  of  St.  Louis  county, 
against  Russell.  That  court  gave  judgment  for  Russell,  and  to 
reverse  that  judgment,  Chouteau  brings  up  the  case  by  writ  of 
error. 

The  declaration  states  that  Bussell,  on  the  thirtieth  day  of 

1.  XynaU  y.  LongMkom, 
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Decembcs^  in  tte  year  1833,  made  Im  deed  poll;  ffheidjiy  be 
ptomifled  to  psj  to  the  plaintiff,  two  jesis  after  fi>e  date  tbereof, 
or  BO  BOOB  afterwards,  and  not  before,  ae  the  end  plaintiff 
BlMold  deliTcr  to  tbe  aaid  BimwJI  the  patents  tnm  the  lAriled 
States,  for  two  tracts  ol  land,  conveyed  on  the  day  of  the  dote 
of  the  aaid  deed  poll  by  the  aaid  plaintiff  to  the  said  defesdsnt, 
the  jnat  and  full  sum  oi  two  thouaand  dollara,  with  interest  at 
the  rate  of  biz  per  cent,  a  year,  from  and  alter,  but  not  before, 
the  said  two  land  patents  should  be  delivered  to  the  defendant. 
The  plaintiff  then  aTors,  that  the  said  two  tracts  of  land  in 
the  said  deed  poll  mentioned  are  two  ont  lots  adjoining  the 
town  of  St.  Louis,  the  titles  to  which  were  confirmed  by  the 
first  section  <^  the  act  of  congress  entitled,  "  An  act  making 
further  provision  for  settling  the  claims  to  land  in  the  territory 
of  Missouri,"  passed  the  thirteenth  day  of  June,  in  the  year 
1812;  and  that  after  the  making  of  the  said  deed  poll,  and  be- 
fore the  expiration  of  two  years  after  the  date  of  the  said  deed  poll, 
to  wit,  on  the  twenty-seventh  day  of  January,  in  the  year  1831,  a 
certain  act  of  congress  was  passed,  whereby  it  was  enacted  by 
the  senate  and  house  of  representives  in  congress  assembled, 
that  the  United  States  did  thereby  relinquish  to  the  inhabitants 
of  the  several  towns  and  villages  of  Portage  de  Sioux,  St. 
Charles,  St.  Louis,  etc.,  in  the  state  of  Missouri,  all  the  right, 
title,  and  interest  of  the  United  States  in  and  to  the  town  or 
village  lots,  common  field  lots,  and  commons,  in  and  adjoining 
and  belonging  to  the  said  towns  or  villages,  confirmed  to  thent 
respectively  by  the  first  section  of  the  act  of  congress  entitled, 
**  An  act  making  further  provision  for  settling  the  claims  to 
land  in  the  territory  of  Missouri,  passed  thirteenth  June,  1812." 
To  be  held  by  the  inhabitants  of  the  said  towns  and  villages  in 
full  property,  according  to  their  several  rights  therein — to  be 
regulated  or  disposed  of  for  the  use  of  the  inhabitants,  accord- 
ing to  the  laws  of  the  state  of  Missouri.  The  plaintiff  further 
averred,  that  from  the  passage  of  the  said  act  of  congress,  on  the 
said  twenty-seventh  day  of  January,  in  the  year  1831,  and  from 
thence  hitherto,  the  United  States  have  not  issued,  and  will  not 
issue,  patents  for  any  town  or  village  lots,  out  lots,  etc.,  so 
relinquished  by  the  United  States,  as  provided  in  the  last-men- 
tioned act  of  congress;  the  plaintiff  further  avers,  that  he  has 
been  prevented  from  obtaining  the  patents  from  the  United 
States  for  the  two  tracts  of  land  in  the  said  deed  poll  mentioned, 
by  the  passage  of  the  said  act  of  congress,  on  the  said  twenty- 
seventh  day  of  January,  in  the  year  1831. 
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The  d&fendant  pleaded  m  bar,  that  the  plaintiff  did  not,  any 
time  before  the  commeneement  of  this  sait»  deliver  to  him  the 
paientB  from  the  United  Stattes  tar  the  two  traets  of  land,  which 
the  plaintiff  had  Bsid  to  him  on  the  day  of  the  date  of  the  said 
deed  poll.  To  this  plea  of  the  defendant,  the  plaintiff  de- 
murred. The  eizottitcoart  gave  pdgmeni  on  the  demnrrer,  for 
the  deieodaniL 

For  the  app^lant^  it  is  conbendiBd  that  the  patents  have  been 
rendered  anneceesaxy  by  the  act  of  congress,  and  the  non-per- 
formanoe  of  his  eoatzaot  will  be  excused.  And  he  cites  PearCt 
Msirs  V.  Tayhr^a  Devisees,  2  Bibb,  561. 

The  appellee  contands,  that  the  act  of  congress  did  not  render 
the  performance  of  the  condiiion  precedent  impossible,  nor 
change  the  rights  or  ohligationa  of  the  parties.  The  case  of 
Feart's  Heirs  v.  Taylor's  Devisees  was  this,  Peart  employed  Taylor 
at  his  awn  proper  cost  and  charge,  to  snrvey,  plat,  and  patent 
two  thousand  acres  of  land;  to  clear  lands,  build  houses,  plant 
orchards,  and  to  do  everything  to  save  and  secure  the  land,  ac^ 
cording  to  the  king's  proclamation  and  the  colonization  act;  and 
after  Taylor  had  surveyed,  platted,  and  patented  the  said  land, 
and  given  sufficient  security  for  the  faithful  performance  of  the 
latter,  he  was  to  make  him  a  fee-simple  deed  to  seven  hundred 
acres  of  the  said  lands.  Taylor,  in  the  year  1774,  executed  the 
survey  in  Kentucky,  on  said  warrant.  In  the  year  he  was  killed 
by  the  Indians,  iu  Kentucky;  but  the  surveys  executed  by  him 
were  returned  to  the  surveyor's  office  by  those  who  were  of  his 
company,  and  upon  one  of  those  surveys  a  patent  issued  for  tvro 
thousand  acres,  a  part  of  which  is  the  subject  of  the  present 
controversy.  The  court  say,  "  by  the  contract,  it  seems  that 
Taylor  was  bound  to  clear  lands,  build  houses,  plant  orchards, 
and  to  do  everything  necessary  to  save  and  secure  the  land,  ac- 
cording to  the  king^s  proclamation  and  the  colonization  act."  If 
those  stipulations  were  required  for  the  purpose,  also,  of  adding 
value  to  the  land,  they  must  certainly  deserve  great  weight  iu  the 
present  contest;  but  how  much  land,  what  description  of  houses, 
or  what  sort  or  number  of  fruit  trees  were  to  be  cleared,  made, 
and  planted?  The  whole  is  left  uncertain  with  regard  to  a 
supposed  or  definite  value  of  the  land.  But  to  this  inquiry  a 
measure  ia  presented,  which  seems  at  once  to  evince  the  then 
object  of  that  provision  in  the  contracts:  it  was  to  save  and  se- 
cure the  land;  without  this,  the  residue  is  totally  uncertain  in 
its  extent  or  value,  and  could  therefore,  form  no  substantial  or 
essential  part  of  the  agreement.    But  the  land  seems  to  be  safe 
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and  secure  to  Peart  and  his  heirs,  from  the  act,  the  labor,  blood, 
and  money  of  Taylor;  and  shall  they,  against  the  great  and 
leading  objects  of  that  contract,  be  permitted  to  ward  off  their 
claim  upon  trivial  or  more  nominal  pretenses?  Equity  and 
good  conscience  forbid  it. 

But  how  stands  the  present  case?  Does  the  last  act  of 
congress,  viz.,  that  of  1831,  make  the  appellee's  title  any  better 
than  that  of  1812?  He  bargained  to  pay  his  money  when 
patents  should  be  delivered  to  him  for  the  very  land,  and  not 
before.  He  wished  a  patent  to  prove  himself  entitled  to  the 
very  spot,  and  he  is  told  that  the  act  of  congress  will  answer 
his  purpose  as  well,  and  he  must  pay  the  money;  and  that  the 
United  States  will  grant  no  more  patents.  Whether  the  act 
of  congress  will  answer  his  purpose  as  well  as  a  patent,  is  not 
so  very  obvious;  but  if  it  were  better  than  the  patent,  as  that 
is  the  very  thing  bargained  for  by  both  parties,  it  seems  hard 
to  tell  the  appellee  he  shall  take  some  other  thing.  In  the  case 
cited  from  Bibb,  everything  essential  was  done  by  the  peti- 
tioner. Here,  the  ouly  thing  the  plaintiff  contracted  to  do  was 
left  undone.  If  in  fine,  he  shall  be  unable  to  procure  a  patent, 
he  must  seek  some  other  relief,  or  must  seek  it  in  another 
form.  A  court  of  chancery  might  decree  that  the  contract  for 
the  sale  of  the  land  be  rescinded,  unless  the  money  were  paid, 
which  was  the  consideration  of  the  sale.  It  is  my  opinion  that 
the  judgment  of  the  circuit  court  ought  to  be  affirmed,  and  the 
presiding  judge  concurring  with  me  in  that  opinion,  it  is 
affirmed. 

MoGiRK,  J.  I  concur  in  the  foregoing  opinion,  and  the 
judgment  is  affirmed. 

In  Casb  of  Mutual  Covenants,  neither  party  can  enforce  the  oontraol 
against  the  other  without  showing  performance,  or  tender  of  performance,  ott 
his  own  part:  Casaellv.  Cooke,  11  Am.  Deo.  610,  note  623;  Dearth  v.  Will- 
ianaon,  7  Id.  652. 


Wilson  v.  Woodbufp. 

[6  MSMOUBI,  40.]  * 

Answeb  to  Bill  of  Discovery,  when  Evasive  and  Iksufficisnt. — ^Whera 
a  bill  of  discovery  alleges  that  no  consideration  was  given  by  the  de- 
f endant  for  the  property  in  dispute,  an  answer  which  merely  alleges  that 
a  consideration  was  paid,  withoat  stating  whoee  money  it  was,  or  by  or 
for  whom  it  was  paid,  is  evasive,  and  exceptions  thereto  should  be  Bua- 
tained. 
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Wbebb  Vxztdob  atter  Bale  Dsolases  that  Hb  has  Sold  to  Vendeb, 
eridence  of  other  declarations  by  him,  contradictory  of  the  former,  and 
made  at  another  time,  and  out  of  the  presence  of  the  yendee,  is  not  ad- 
minble. 

DxuNUB.    The  opinioii  states  the  case. 

Wilson,  for  the  appellant. 

Clark,  for  the  appellee. 

McGntx,  J.  Wilson  brought  an  action  of  detinue  against 
Woodruff,  for  a  negro  woman.  The  defendant  appeared  and 
pleaded  non  detinei,  property  in  himself,  etc.  Whereon  the 
cause  was  continued  to  the  next  term  of  the  court.  At 
the  next  term  of  the  court,  and  before  the  trial  came  on, 
the  plaintiff,  in  pursuance  of  the  statute,  filed  a  bill  of  dis- 
covery, by  which  he  alleged  that  the  defendant  had  in  reality 
no  title  to  the  slave,  but  pretended  to  have  a  bill  of  sale,  and 
to  have  paid  two  hundred  dollars  for  the  slave.  The  bill  also 
alleges  that  it  was  well  understood  and  agreed  between  the  in- 
testate and  the  defendant  that  the  title  should  not  pass,  but 
that  the  title  should  still  remain  in  Owen,  and  Woodruff  should 
have  the  possession,  and  should  seem  to  the  public  to  have  the 
title.  The  bill  alleges  that  not  one  cent  of  money  was  ever 
paid  by  Woodruff  to  Owen  for  the  slave;  prays  a  discovery, 
etc.  The  defendant  filed  his  answer;  and  to  this  answer  the 
plaintiff  excepted,  and  the  court  overruled  the  same. 

I  can  not  discover  that  the  defendant  failed  to  answer  any- 
thing as  he  should  have  done,  except  one  thing,  which  is  this: 
the  plaintiff  alleges  the  defendant  never  paid  one  cent  for  the 
slave.  The  defendant's  answer  to  this  is,  not  that  he  paid  tbe 
price  of  the  negro  to  Owen,  with  his  money,  which  was  tbe 
thing  sought  after,  but  that  the  money  was  paid  without  sajiug 
for  whom,  or  by  whom,  or  whose  money  the  same  was.  lu  this 
particular,  I  deem  the  answer  evasive,  and  I  am  of  opinion  the 
court  erred  in  overruling  the  exceptions. 

The  plaintiff  then  filed  an  amended  bill  of  discovery,  which 
the  court  refused  to  receive.  This  is  also  complained  of  as 
error.  It  is  argued  by  Mr.  Clark,  for  the  defendant,  that  this 
bill  came  too  late.  Whether  the  court  erred  in  refusing  this 
bill  I  am  not  satisfied;  enough  does  not  appear  on  the  record 
to  {^atisfy  me  the  court  erred. 

Tbe  plaintiff  went  to  trial.  A  verdict  and  judgment  were 
rendered  against  him.  On  the  trial,  it  was  proved  that  tbe  slave 
formerly  belonged  to  Woodruff;  that  he  sold  her  to  one  Isaacp, 
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azrd  that  Isaacs  sold  her  to  Ow6b.  The  defendant  gave  in 
eyideDoe  that  after  the  slave  went  into  possession  of  Wbodmff, 
and  before  the  death  of  Owen,  Owen  declared  and  said  he  had 
sold  the  slave  to  the  defendant.  The  plaintiff  then  offered 
to  prove  that,  at  another  time,  when  Woodruff  was  not  present, 
Owen  said  he  had  not  sold  the  slave:  to  the  defendtnk  This 
evidence  was  rejected.  The  plaintiff  complains  that  in  reject- 
ing this  evidence  the  court  erred.  To  prove  the  circuit  court 
erred,  Mr.  Wilson  oitee  and  relies  on  the  case  of  SbwUn 
V.  Ibster^  1  Semi-annual  part  Mo.  Decisions,  18»  As  this  case 
has  been  relied  on,  and  has  been  cited  at  bar  several  timea 
in  other  cases,  I  will  give  some  attention  to  the  case.  The 
case  has  been  relied  on  in  the  argument  now  before  the  court, 
and  in  several  other  cases,  to  prove  that  when  evidence 
is  given  that  the  vendor  after  a  sale  says  he  has  sold  the  prop- 
erty, that  if  at  another  time  out  of  the  presence  of  tiie  vendee 
he  declares  that  he  has  not  sold  the  same,  the  latter  dec- 
laration may  be  given  in  evidence  to  contradict  the  former. 
I  apprehend  the  ease  of  Foster  v.  Nowlin  does  not  settle  the  law 
to  be  so.  I  take  the  rule  to  be  that  what  a  man  sajs  against 
his  interest  is  good  evidence  against  him,  and  that  all  he  says 
at  the  time,  by  way  of  explanation,  or  even  denial,  is  to  be 
taken  with  his  admissions  together.  But  that  what  he  says  at 
another  time  (unless  the  adversaiy  be  present),  affirming  his  in- 
terest, is  no  evidence  for  him.  I  will  examine  the  ease  above 
cited,  and  will  show  that  in  that  case  the  court  did  not  eontia- 
dict  this  rule. 

In  that  case  the  question  was  whether  certain  property  be^ 
longed  to  one  Simmons,  against  whom  judgment  had  be«i 
obtained,  or  to  Foster,  who  claimed  the  same,  notwithstanding 
the  possession  had  always  remained  with  Simmons.  The  Fos- 
ters, who  claimed  the  property  as  theirs,  notwithstanding  the 
possession  never  had  been  in  them,  but  had  always  been  in 
Simmons,  proved  that  Simmons  said,  while  he  had  the  posses- 
sion and  use  of  the  property,  it  was  not  his.  The  plaintiff, 
Nowlin,  who  asserted  that  the  property  was  Simmons',  and  who 
was  seeking  to  make  it  pay  Simmons'  debt  to  him,  objected  to 
this  evidence,  but  the  court  let  the  evidence  go.  If  this  decis- 
ion were  erroneous,  Nowlin  could  not  then  reverse  it,  nor  waa 
it  safe  for  him  to  let  it  pass  without  rebutting  it;  and  for  this 
purpose  he  proved  that  while  Simmons  was  yet  in  possession, 
he  declared  the  property  was  his.  On  this  point  the  court  said 
the  after  declaration  of  Simmons,  made  by  him  while  he  was 
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in  possession  of  the  property,  was  evidence  to  show  how  he 
viewed  the  title,  or  rather,  to  show  the  nature  of  the  posseS" 
sion.  Now  in  that  case,  both  parties  claimed  under  Simmons, 
and  as  Foster  had  given  evidence  to  show  how  Simmons  es- 
teemed his  possession  at  one  time,  it  was  but  right  that  the 
other  party  should  show  that  at  another  time  he  viewed  it  dif- 
ferently; and  this  was  fair  rebutting  evidence  in  that  case. 
The  mistake  of  counsel,  as  I  apprehend,  exists  in  supposing 
fiiis  court  iq)pxDve  of  the  admission  of  Simmons'  £rst  declara- 
tions. I  think  it  is  not  certain  but  that  the  court  did  err,  but 
the  evidence  having  been  let  in,  it  was  right  to  rebut  it  by  after 
declarations  of  Simmons.  The  case  of  Nowlin  v.  Foster  was  a 
case  where  a  person,  claiming  to  be  vendee,  gave  in  evidence 
the  declarations  of  his  supposed  vendor,  after  the  sale,  in 
affirmance  of  the  vendee's  title.  Now  this  could  not  be  lawfully 
done,  unless,  indeed,  the  fact  of  the  vendee's  remaining  and 
being  in  possession  when  the  declarations  are  made  formB  a 
just  reason  why  it  should  be  so.  The  question  in  the  case  at 
"bar  is  not  like  the  case  of  Nowlin  v.  Foster. 

I  am  clearly  of  opinion  there  was  no  error  on  this  point,  but 
for  the  first  error  above  stated,  the  judgment  is  reversed  and  re* 
manded. 


Cited  ID  Turnery,  Betden,  9  Mo.  794,  in  which  the  court,  referring  to  the 
pciBoipftl  oaae,  say  that  the  oonrt,  in  the  latter  case,  *'  concede  that  the  tea- 
timony  ooold  only  be  supported  as  rebutting  evidence;"  and  in  HambrigfU  v. 
Mrockman,  59  Id.  5S,  to  the  point  that  declarations  tonching  land  titles  are 
not  admissible  when  used  to  establish  the  title  of  the  witness  or  to  impair 
the  title  of  others  who  are  not  shown  to  have  been  present  or  in  complicity. 

Bill  ow  Bisoovkrt,  Anbwsr  to. — Plaintiff  is  entitled  to  a  fall  answer  as 
■to  eveiy  material  allegation  of  his  bill:  Price  v.  Tyson,  22  Am.  Deo.  293. 

ADIflSSIBILITT  OT  DkCLABATIONS  OF  VENDOR    IN    AbSBNCS    OF    VbNDEBS 

See  Martin  v.  Beeves,  15  Am.  Dec.  154;  Barrett  v.  French,  6  Id.  241,  note 
244;  Bekhaart  v.  Castator,  Id.  402,  note  406:  Dormi/  v.  Vorsey^  Id.  508,  note 
609. 
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Stoddard   Woolen  Manufactory  v.  Huntley. 

[8  Nbw  HAMPflHms,  Ml.] 

LiSH  IS  Waived  bt  Agbeement  to  Give  Credit,  or  to  receive  payment 
in  a  particular  mode  inconsistent  with  the  ezlBtenoe  of  a  lien. 

No  Lien  Exists  upon  Goods  Bebiainino  in  hands  of  a  party  when  the 
time  of  payment  arrives,  in  a  case  where  a  credit  has  once  been  given. 

Tbover  for  an  alleged  conversion  of  cloth.  The  action  ^as, 
by  agreement,  suhmitted  to  referees,  ^ho  reported  that  the  de- 
fendant agreed  with  the  plaintiffs'  agent  to  dress  the  cloth  and 
deliver  it  as  it  was  finished;  and  the  agent  agreed  to  pay  him 
for  the  dressing  once  in  three  months.  The  defendant  declined 
to  deliver  to  the  plaintiffs  two  bales  which  he  had  in  his  pos- 
session, finished,  but  for  which  he  had  not  been  paid.  The 
referees,  believing  the  law  to  be  with  the  plaintiffs,  made  a  re- 
port in  their  favor. 

Chamberlain,  for  the  plaintiffis. 

Wilson,  for  the  defendant. 

Pabkeb,  J.  The  question,  to  be  settled  in  this  case,  is, 
whether  the  defendant  had  a  lieu  upon  the  goods  in  his  hands 
at  the  time  of  the  demand,  and  thus  a  right  to  hold  them 
until  he  was  paid  for  the  work  and  labor  bestowed  upon  them, 
or  whether,  by  agreeing  to  receive  his  pay  quarterly,  he  had 
waived  the  right  to  insist  upon  such  lien.  No  question  is  made, 
but  that  the  defendant  would  have  had  a  right  to  retain  the 
goods  for  his  pay,  had  he  contracted  generally  to  do  the  labor 
without  time  stated  for  payments.     An  agreement  for  the  price 
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does  not  discbarge  a  lieu:  Met'C.  Yelv.  67,'  note;  Button  y. 
Bragg^  7  Taant.  14,  per  Gibba,  C.  J.;  4  Camp.  150,'  note. 

The  general  principle  is  that  an  agreement  to  give  credit,  or 
a  special  contract,  for  a  partiGidar  mode  of  payment,  inconsis- 
tent with  a  lien,  is  a  waiver  of  it:  Mete.  Yelv.  67,  in  note; 
BaiUy.  MUchdt,  4  Camp.  146;  CoweU  v.  Simpson,  16  Yes.  280; 
Chandler  v.  Belden,  18  Johns.  157  [0  Am.  Dec.  193];  Huichins 
V.  OlcuU,  4  Vt.  549  [24  Am.  Dec.  634];  4  Wend.  296.' 

The  operation  of  a  lien  is  to  place  the  property  in  pledge  for 
the  payment  of  the  debt;  and  where  the  party  agrees  to  give 
time  of  payment,  or  agrees  to  receive  paymeut  in  a  particular 
mode,  inconsistent  with  the  existence  of  such  a  pledge,  it  is  evi- 
dence, if  nothing  appears  to  the  contrary,  that  he  did  not  intend 
to  rely  upon  the  pledge  of  the  goods,  in  relation  to  which  the 
debt  arose,  to  secure  the  payment. 

In  this  case  the  defendant  contracted  to  dress  the  flannels, 
and  to  receive  his  pay  quarterly — bat  the  flannels,  as  fast  as  they 
were  dressed,  were  to  be  delivered  to  the  plaintiffs,  whenever 
they  called.  This  was  the  legal  effect  of  the  contract,  and  the 
mode  pursued  by  the  parties.  As  to  all  the  flannels,  then, 
which  were  demanded  by  the  plaintiffs  within  each  quarter,  no 
lien  could  attach,  because  the  plaintiffs  had  a  right  to  receive 
them  as  soon  as  dressed,  while  the  price  of  the  defendant's 
labor  upon  them  would  not  be  due  until  the  expiration  of  the 
quarter.  Had  these  flannels  been  demanded  prior  to  the 
eleventh  of  December,  the  defendant  could  have  had  no  claim 
to  retain  them  as  a  pledge  for  the  payment,  for  there  would 
have  been  a  present  duty  to  deliver,  while  the  time  of  payment 
had  not  arrived:  18  Johns.  162.* 

If,  then,  the  defendant  can  sustain  a  defense,  it  must  be 
because  the  flannels  now  in  question  were  not  demanded  before 
the  expiration  of  the  quarter,  and  remained  in  his  hands  until 
payment  became  due.  But  we  think  this  circumstance  can  not 
alter  the  case.  If  such  defense  was  maintained,  it  must  be 
upon  the  ground  that  by  the  original  contract  the  defendant 
had  a  conditional  lien,  depending  upon  the  accidental  circum- 
stance whether  any  of  the  goods  might  happen  to  be  in  his 
hands  at  the  expiration  of  a  quarter,  or  upon  the  ground  that, 
although  the  contract  to  give  credit,  and  receive  payment 
quarterly,  was  in  the  flrst  instance  a  waiver  of  the  lien,  yet, 
when,  at  the  expiration  of  the  quarter,  goods  remained  in 
his  hands,  the  lien  revived  or  attached  upon  sucli  goods. 

L  The  BoiUer^t  eoM.  8.  Moon  ▼.  HiUikeotk, 

S.  BaUir.  MOAOL  4.  CkandUr  ▼.  BMem. 
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We  find  nothing  to  justifj  us  in  sapportin^  a  lien  npon  either 
ground.  There  is  nothing  in  the  contract  itself  to  show  that 
the  parties  contemplated  any  conditional  lien,  nor  anything  in 
the  cases  to  support  a  lien  dependent  upon  the  accidental  cir- 
cumstance of  goods  remaining  in  the  possession  of  a  party  when 
tbe  time  of  payment  arriyes,  where  a  credit  has  once  been  given. 

Judgment  for  the  plaintiffs. 


Right  or  Ldbn  OitDiNABiLT  Aocohpakyino  Implxbd  Costract  doei  nol 
•zist  whenever  there  is  an  antecedent  oontract  inoonsistent  with  theeadstenoe 
•f  snoh  right:  Huichins  y.  OlcuU,  24  Am.  Dec.  634. 

No  XiiKV  IS  Imfusd  bt  Law  where  the  bnsineBS  is  done  nnder  a  penonal 
eontnct:  Oummings  v.  Harris,  23  Id.  206. 


Gibson  v.  Bbookway. 

[8  New  Hamfsbzbx,  466.] 

Plba.  or  NuL  D188BISIK  Admits  that  the  tenant  has  disseised  the  demandant 
IhBBOBiPTiON  IN  GoNVETAMCE,  EFFECT  OF. — A  description  in  a  ooiiTeyanoe,  in 
these  words:  "A  certain  tenement,  to  wit,  one  half  of  a  eom-mill,  sitaatad 
in  Washington,  in  lot  No.  1,  with  all  the  privileges  thereto  belonging,**  is 
sufficient  to  pass  the  mill,  the  land  on  which  it  standi  and  snoh  water 
privileges  as  are  necessary  to  the  use  of  the  mill. 

PijEA  of  land.  Defendant  pleaded  nul  dissetnin.  It  was  ad- 
mitted that  Joseph  Bailey  was  the  original  owner  of  the  prem- 
ises. The  plaintiff  offered  a  deed  from  Bailey  to  one  Oraves, 
in  which  the  premises  were  conveyed  by  the  description  stated 
in  the  opinion;  and  a  deed  from  Graves  to  the  plaintiff.  A 
verdict  was  taken,  by  agreement,  for  the  defendant,  subject  to 
be  set  aside  and  a  verdict  entered  for  the  plaintiff 

Handerson,  for  the  plaintiff. 

HuJbbard  and  CfUchrist,  for  the  defendants. 

By  Court,  Upeam,  J.  An  exception  was  taken  on  trial,  that 
there  was  no  evidence  of  a  disseisin  by  the  defendant;  bnt  the 
general  issue  which  is  pleaded  in  this  case  is  a  denial  of  record 
of  the  plaintiff's  right  to  recover  any  part  or  parcel  of  the  prem* 
ises,  so  that  the  pleadings  are  fatal  to  this  exception. 

The  only  question  to  be  determined  in  the  case,  is  whether 
the  deed  under  which  the  plaintiff  claims,  passes  the  buildings 
merely,  or  the  land  on  which  the  same  were  situated,  with  such 
adjoining  land  as  may  be  essential  for  their  use  and  improve- 
ment.    Conveyances  are  most  usually  by  metes  and  bounds  of 
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land,  with  the  acLdiiioiml  description,  where  buildings  are  upon 
the  premisee,  of  the  phrase,  "  with  the  buildings  thereon;"  but 
this  addition  is  immaterial.  A  conveyance  of  the  land  passes 
the  baildioga,  of  course. 

But  land  will  also  pass  by  other  terms  of  description.  Thus 
a  conveyance  of  a  messuage,  a  rectory,  a  house,  etc.,  will  in 
many  instances  convey  land.  In  Shep.  Touch.  94,  it  is  said 
that  "  the  grant  of  a  messuage,  or  a  messuage  with  the  appur- 
tenances, passes  the  house  and  building  adjoining,  together 
with  the  close  upon  which  the  dwelling-house  is  built,  and  the 
UtUe  garden,  yard,  field,  or  piece  of  vdd  .ground  lying  near, 
and  belonging  to  the  messuage.  And  so  much  also  may  pass 
by  the  grant  of  a  house. '*  Coke  says:  "By  the  grant  of  a  mes- 
suage, or  house,  the  orchard,  garden,  and  curtilage  do  pass, 
and  so  an  acre  or  more  may  pass  by  the  name  of  a  house:"  Co. 
Lit.  216.  The  grant  of  a  cottage  will  pass  a  little  dweUing- 
honse,  that  has  no  land  belonging  to  it:  Shep.  Touch.  91.  A 
cottage  is  a  little  house  without  land:  Co.  Lit.  216. 

In  Doe  V.  CoUins,  2  T.  B.  499,  a  devise  "  of  the  house  I  live 
in,  and  garden  to  B.,"  was  held  to  include  the  stables,  and  the 
land  on  which  they  stood,  and  a  coal  pen  which  was  on  the  op- 
posite side  of  the  way,  and  separated  by  the  road.  Ashhurst, 
J.,  said:  "The  distinction  betwixt  a  house  and  a  messuage  seems 
to  be  too  subtle  to  be  relied  upon  at  this  time;  for  he  thought 
whatever  would  pass  by  the  one  would  pass  equally  by  the 
other."  See,  also,  Smith  v.  Martin,  2  Saund.  401,  and  authori- 
ties there  cited. 

Blake  ei  al,  v.  Clark,  6  Oreenl.  436,  is  a  case  directly  in  point. 
It  was  there  holden  that  the  conveyance  of  a  saw-mill  conveyed 
the  fee  of  the  land  on  which  the  mill  stood,  and  that  the  land 
on  which  a  mill  stands  may  be  regarded  as  including  land  over 
and  upon  which  the  slip,  if  it  has  one,  or  any  other  necessary 
projection  from  the  mill,  passes,  and  that  the  term  may  also 
embrace  the  free  use  of  the  head  of  water  existing  at  the  time 
of  the  conveyance,  as  also  a  right  of  way,  or  any  other  easement 
which  has  been  used  with  the  mill,  and  which  is  necessary  to 
its  enjoyment. 

We  are  of  opinion  that  the  description  in  the  plaintiff's  deed 
mast  go  to  this  extent  at  least.  The  terms  used  in  the  convey- 
ance here  are  much  stronger  than  those  in  the  case  last  cited. 
Tenement  is  a  large  word  to  pass  not  only  lands,  and  other 
inheritances  which  are  holden,  but  also  ofiSces,  rents,  commons, 
and  profits  arising  from  lands:  1  Co.  Lit.  219;  Shep.  Touch. 
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91.  With  us  the  word  tenement  is  applied  exclusively  to  laud, 
or  what  is  usually  denominated  real  property :  Stearns  on  Real 
Actions,  150.  The  description  used  in  the  conyeyance  in  this 
case,  is:  *' A  certain  tenement,  to  wit:  one  half  of  a  oorD-mill, 
situated  in  Washington,  in  the  county  of  Cheshire,  in  lot  No. 
1,  and  second  division,  with  all  the  priyileges  thereto  belonging, 
the  same  as  I  now  possess."  The  design  was,  without  doubt, 
to  pass,  under  the  phrase,  **  a  certain  tenement,  being  one  half 
of  a  corn-mill,"  the  land  on  which  the  same  was  situated, 
together  with  that  portion  of  the  water  privilege  which  was 
essential  to  the  use  of  the  mill;  and  such  is  the  proper  legal 
effect  of  the  terms  made  use  of. 

Independent  of  the  word  tenement,  there  is  sufficient  in  this 
description  to  convey  the  land  connected  with  the  mill.  The 
term  messuage,  house,  and  mill,  will  often  include  land,  if  not 
necessarily  so,  unless  there  is  something  in  the  conveyance  to 
rebut  such  a  presumption.  In  this  case  each  portion  of  the 
description  coiToborates  the  construction  we  give  to  it,  and 
makes  it  an  undoubted  conveyance  of  land  and  buildings.  The 
verdict  must,  therefore,  be  set  aside  and 

Judgment  rendered  for  the  plaintiff. 


Cited  and  approved  in  Sparks  v.  Hesa,  15  GaL  190,  and  in  Sheeti  v.  Selden*9 
Lessee,  2  Wall  (U.  S.)  IBS,  as  to  the  effect  of  the  description  in  the  convey- 
ance. 
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[8  New  Hampshibb,  500.] 

Inventor,  to  ENTrrLS  Hihsslf  to  a  Patxitt,  most  give,  in  his  s] 

tion,  a  true  doscription  of  his  invention,  and  state  clearly  and  accurately 

what  he  claims  as  hia  invention. 
AMBioirrrT  in  ant  Material  Part  of  such  description  will   render  the 

patent  void. 
Specifigation  must  State  what  is  new  and  what  is  old,  in  such  a  manner 

as  to  show  clearly  what  is  claimed  as  a  new  invention,  and  if  it  seeks  to 

cover  more  than  is  new,  the  patent  will  be  void. 

Assumpsit,  upon  the  following  contract: 

"  For  value  received,  we  promise  N.  T.  Davis,  to  pay  him  one 
hundred  and  fifty  dollars  by  September  1,  1833,  with  interest 
after  April,  1833,  at  our  store  in  Haverhill,  on  condition  thai 
said  Davis'  conveyance  to  us  of  Shove  &  Hunt's  patent  right 
shall  approve  itself  as  good  in  all  respects  as  said  Davis'  cov- 
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enants,  in  his  deed  of  conyeyance  of  this  date,  have  repre- 
sented it. 

*'  December  27, 1832.  J.  &  J.  Bell." 

On  the  trial  it  ^as  admitted  that  the  defendants  made  the 
contract,  and  that  the  consideration  for  their  promise  therein 
vas  the  conyeyaDce  to  them  of  the  right  to  make,  use,  and  vend 
the  improvement  in  the  art  of  tanning  leather,  for  which  letters 
patent  were  issued  to  Shove  &  Hunt  in  1828.  The  deed  by 
-which  the  right  was  convejed  contained  a  covenant  that  the 
improvement  was  an  original  invention  of  Shove  &  Hunt,  for 
which  they  were  entitled  to  letters  patent.  The  substance  of 
the  specification  filed  by  Shove  &  Hunt  in  the  United  States 
patent  office,  is  given  in  the  opinion.  It  appeared  further  that 
a  mode  of  taking  the  hair  from  hides  by  sweating,  had  been 
known  in  England,  long  before  the  alleged  discovery  of  Shove 
A  Hunt.  A  verdict  was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  this  court. 

JHogen,  for  the  plaintiff. 

Bellj  for  the  defendants. 

By  Court,  Bighabdbon,  0.  J.  The  invention  of  the  patentees 
in  this  case  is  stated  in  the  specification  to  be  an  improvement 
in  tanning  and  manufacturing  hides  into  leather,  which  con- 
eists  in  a  process  of  working  off  the  hair  with  greater  facility 
and  with  more  safety  than  in  any  other  mode  of  sweating. 
This  process  is  thus  described  in  the  specification:  ''  Hang  or 
suspend  the  hides  singly  by  one  edge,  in  a  tight  place,  vat,  or 
pit,  prepared  for  the  purpose,  occasionally  changing  them  edge 
for  edge,  after  a  day  or  two.  A  small  opening,  or  vacancy, 
should  be  left  in  each  end  of  the  place,  vat,  or  pit.  When  there 
aru  indications  of  too  much  heat,  care  must  be  taken  to  drench 
the  hides  with  cold  water." 

Now  all  this  is  stated  in  the  specification  to  be  the  invention 
of  the  patenteea  But  it  is  very  certain  that  a  process  of  tak- 
ing hair  from  hides,  by  hanging  them  in  a  close  room,  was  well 
known  in  England  long  before  this  patent  was  granted.  And 
a  close  room  may  very  well  be  understood  to  be  ''  a  place," 
within  the  meaning  of  the  specification  in  this  case.  The  only 
things  that  are  new  in  the  process  of  these  patentees  are  the 
hanging  of  the  hides  by  the  edge,  occasioually  changing  them 
edge  for  edge,  the  holes  in  the  end  of  the  place,  for  carrying 
off  the   warm    air,  and   the  drenching   the  hides   with  cold 
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waUiT.  Tvr  aught  iliat  appears,  ikbese  maj  be  new  things  in 
the  process.  But  the.  banging  of  the  hides  in  a  tight  place  for 
the  purpoee  of  taking  off  the  hair,  is  certainly  not  a  new  dis- 
covery. This  specification  is  then  broader  than  the  invention; 
and  the  patent  covers  matter  for  which  the  patentees  were  not 
entitled  to  the  protection  of  a  patent. 

The  third  section  of  the  statute  of  the  United  States,  passed 
on  tbe  twenty-first  of  February,  1793,  under  which  this  patent 
was  granted,  provides  that  every  inventor,  before  he  can  re- 
ceive a  patent,  shall  deliver  a  written  description  of  his  inven- 
tion, and  of  the  manner  of  using  or  process  of  compounding  the 
same,  in  such  full,  clear,  and  exact  terms,  as  to  distinguish  the 
same  from  all  other  things  before  known. 

An  inventor,  in  order  to  entitle  himself  to  a  patent,  must 
give  in  his  specification  a  true  description  of  his  invention,  or 
improvement,  and  state  clearly  and  accurately  what  he  claims 
as  bis  invention;  and  if  there  be  any  ambiguity  in  any  material 
part  of  the  description,  the  patent  is  void:  Bloxam  V.  Elsee,  6 
Barn.  &  Cress.  169;  Felton  v.  Oreaves,  3  Oar.  &  P.  611;  Savory 
V.  Price,  1  By.  &  M.  1;  HuUeU  v.  Hague,' 2  Bam.  ft  AdoL  370; 
Turner  v.  Winter,  1  T.  B.  602. 

And  it  is  well  settled,  that  the  specification  must  state  wUat 
is  new  and  what  is  old,  in  such  a  manner  that  it  may  clearly  ap- 
pear what  is  claimed  as  a  new  discoveiy  or  invention;  and  if  it 
seeks  to  cover  more  than  is  new,  the  patent  is  void:  MacFarlane 
V.  Price,  1  Stark.  N.  P.  C.  199;  2  H.  Bl.  488;'  Homblawer  v. 
BouUon,  8  T.  B.  SB;  Lowell  v.  Trevis,  1  Mason,  182;  Woodcock 
v.  Parker,  1  Gall.  488;  Odiome  v.  Winkley,  2  Id.  51;  Moody  v. 
Fiske,  2  Mason,  112;  HUl  v.  Thompeon,  3  Meriv.  622;  Campion 
V.  Benyon,  3  Brod.  &  B.  5. 

The  patent  in  this  case  is,  then,  void;  and  by  the  express 
terms  of  tbe  contract  on  which  this  action  is  founded,  the 
plaintiff  is  not  entitled  to  tbe  money  he  seeks  to  recover.  We 
nre,  therefore,  of  opinion  that  the  verdict  be  set  aside,  and 

A  new  trial  granted. 


Patents — Specitication,  What  to  Contain.— A  patentee  of  an  inveatM 
must  give,  in  his  specification,  a  sufficiently  clear,  full,  and  accniate  deacrip- 
tion  to  enable  one  skilled  in  the  art  to  which  it  pertains  to  make  and  uae  the 
invention:  LtppineoUv,  Kelly ^  1  West.  L.  J.  513;  WUbwry,  £eecA«r,  2 Blatchf . 
132;  S.  C.  1  Fish.  Pat.  401;  Hogg  t.  Emerson,  11  How.  (U.  S.)  687,  606; 
Smith  V.  Ell/,  5  McLean,  76;  S.  C,  1  Fish.  Pat  330;  Cart  Law  Pat,  mo. 
219  et  seq.  And  in  a  patent  for  composition  of  matter,  the  deBcription  in  the 
Bpeciiication  most  be  so  complete  as  to  enable  a  person  skilled  in  the  partioa- 

1.  BouUon  T.  BuU. 
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Isr  sit  to  apply  and  use  the  inT«ntioii,  wifhoat  making  any  experiine&t  of 
hia  own:  Wood  ▼.  Underkitt,  5  flow.  (U.  8.)  1,  5;  JmkinM  v.  WaOser,  5  Fish. 
Fat.  Cai.  917.  It  is  not  enoagh  that  sonio  very  skillful  artissiia  could  mske 
and  use  the  inventiaii,  bat  persons  of  oidinary  skill  most  be  able  to  eoDstroct 
H,  end  apj^y  it  to  a  usefol  poipose:  Hogg  v,  Emermm^  11  How.  (U.  S.)  606; 
LipjnneoU  ▼.  Kdkf,  1  West  L.  J.  513. 

The  Bxasokb  fdr  IlsQT7iRn?o  CEBTAiirrr  of  DESCRipnoir  in  the  specifica- 
tion of  a  patent  are:  1.  That  others  may  avoid  infringing  the  patentee's  right; 
K&d,  2.  That  the  public  may  have  tlie  benefit  of  the  discovery  by  referring 
to  tiie  specification  itself,  after  the  expiration  of  the  patentee's  monopoly: 
I>Lson  ▼.  if  oyer,  4  Wash.  C.  C.  68;  JucUon  ▼.  Moore,  1  Fish.  Pat.  Gas.  544; 
VTayne  t.  Hohnea,  2  Id.  20;  Brooks  y.  Jenkins,  3  McLean,  432,  441;  S.  C,  1 
Pish.  P^t.  41;  Parker  y.  Stiies,  5  McLean,  44;  8.  0.,  1  Fish.  Pat.  319;  Curt. 
Law  Pat,  sec.  228. 

New  mrar  be  DisnirouiSHED  fbom  Old. — ^Where  a  patentee  seeks  a  patent 
for  an  improvement  only  upon  some  existing  machine  or  invention,  he  is 
boond  to  distinguiBh  in  his  specificatian,  what  is  new  and  what  is  old,  so  that 
it  may  clearly  appear  for  what  the  patent  is  granted:  Curt.  Law  Fat,  sec. 
232;  LowcUy,  Price,  I  Mason,  182, 187;  PkUlipa  v.  Page,  24  How.  (U.  8.)  164; 
Havey  v.  Steoent,  3  Woodb.  &  M.  17,  27;  Brooks  v.  Jenkins,  3  McLean,  432; 
S.  a,  1  Fish.  Fat  41;  WinterrmOe  v.  Bedington,  1  Fish.  Pat  Caa  239;  Good- 
year V.  The  Railroad,  2  Wall.  jun.  356,  365;  Dixon  v.  Moyer,  4  Wash.  C.  C. 
68;  I>avoU  v.  Broum,  1  Woodb.  &  M.  57;  Carr  v.  Price,  4  Blatchf .  200.  Mr. 
Justice  Story,  in  discussing  this  subject  in  Lowell  v.  Price,  supra,  said:  '*  The 
patentee  is  clearly  not  entitled  to  include  in  his  patent  the  exdasive  use  of  any 
machinery  already  known;  and  if  he  does,  his  patent  will  be  broader  than  his 
invention,  and  consequently  void.  If,  therefore,  the  description  in  the  patent 
mixes  up  the  old  and  the  new,  does  not  distinctly  ascertain  for  which,  in  par- 
ticular, the  patent  is  claimed,  it  must  be  void;  since  if  it  covers  the  whole,  it 
covers  too  much,  snd  if  not  intended  to  cover  the  whole,  it  is  impossible  for  the 
court  to  say,  what,  in  particular,  is  covered  as  a  new  invention."  The  specifi- 
cation must,  therefore,  point  out  the  new  improvement  and  show  in  what  it 
oonsists.  And  it  will  not  suffice  to  show  what  it  is,  on  the  trial,  by  exhibiting 
the  invention,  or  by  extraneous  evidence:  Dixon  v.  Moyer,  4  Wuh.  C.  C.  68; 
DavoU  V.  Brown,  1  Woodb.  &  M  57;  Brooks  v,  Jenkins,  3  McLean,  432,  444; 
S.  C,  1  Rsh.  Pat  41.  If  the  specification  does  not  describe  the  invention  so 
as  to  show  in  what  respects  the  invention  or  improvement  differs  from  what 
had  been  before  known  or  used,  the  patoit  is  void:  Langdon  v.  De  Cfroot,  1 
Paine,  203,  217.  When  it  can  be  done,  it  is  safest  to  describe  the  invention 
previously  in  use,  in  order  that  it  may  be  clearly  seen  in  what  the  improve- 
ment claimed  consists:  SuUivan  v.  RedJUld,  1  Id.  441,  451.  But  when  the  old 
is  well  known  it  need  not  be  fully  described,  but  may  be  referred  to  in  general 
terms:  Many  v.  Jagger,  1  Blatchf.  372;  8.  C,  1  Fish.  Pat  222;  Emerson  v. 
Hogg,  2  Blatchf.  1,  9.  And,  as  the  objeet  to  be  attained  by  describing  the 
old  machine  is  to  make  clear  in  what  the  new  improvement  consists,  wherever 
this  object  can  be  attained  without  describing  the  old,  such  description  may 
be  dispensed  witii:  Harmon  v.  Bird,  22  Wend.  113;  Brooks  v.  Jenkins,  3 
McLean,  432,  444;  8.  C,  1  Fish.  Fat  41;  Evans  v.  Eaton,  7  Wheat  356,  434; 
SuUivan  v.  Redfidd,  1  Paine,  441;  Wyeth  v.  Stone,  1  Story,  273,  286. 

Patents  aee  to  bb  Constbued  Libekallt,  so  as  to  sustain  and  not  de- 
stroy the  rights  of  inventors:  Curt.  Law  Pat,  sec.  225;  Francis  v.  Mellor,  5 
Fish.  Pat  Cas.  153;  Goodyear  v.  Railroad,  2  Wall.  jun.  356;  AmasY.  Howard, 
1  Sumn.  482.    8o  that  if  a  patentee  honestly  sets  forth  the  process  and  mods 
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of  oomponnding  a  new  and  valoable  composition  of  matter,  the  conrta  will  give 
his  specification  a  liberal  construction :  Ooodyear  v.  RaUrottd,  2  WalL  jnn.  356w 
Grier,  J.,  in  the  case  last  cited,  says:  "  Li  anomalous  cases  like  the  present^ 
when  a  new  product  has  been  discovered,  and  the  process  of  compounding  it 
or  obtaining  it  is  disclosed,  the  patentee,  by  stating  his  discovery  and  re- 
vealing his  process,  has  done  all  that  he  is  required  to  do  or  can  do.     The 
careful  separation  of  new  from  old,  the  limitation  of  claims  to  particular 
parts  or  combinations,  can  not  be  required  as  a  substantial  part  of  the  speci- 
fication.   If  a  specification  sets  forth  a  discovery,  a  new  composition  of  mat 
ter,  and  the  process  for  compounding  it,  that  should  be  taken  as  the  extent 
of  his  claim  and  the  measure  of  his  franchise."    The  language  of  a  specifica- 
tion is  addressed  to  those  who  are  supposed  to  be  familiar  with  the  invention 
covered  by  the  patent,  and  if  the  patentee  has  described  his  invention  in  such 
full,  clear,  and  exact  terms  that  one  skilled  in  the  branch  to  which  it  per* 
tains  can  construct  it,  if  a  machine,  or  carry  it  successfully  into  efiect,  if  a 
process,  his  patent  will  be  sustained:  Whitney  v.  Mowry,  3  Fish.  Pat.  Gas. 
57;  Tilglfman  v.  Mitehtll,  4  Id.  699;  Woodwards,  Morrison,  5  Id.  357.    And 
a  patent  will  not  be  considered  invalid  because  the  specification  does  not  de- 
scribe such  parts  as  practical  use  would  at  once  suggest  as  necessary  to 
render  the  machine  efficient:  Union  Paper  Bag  Co,  v.  Nixon^  6  Id.  402. 
If  from  the  specifications  and  drawings,  taken  as  a  whole,  any  person  skilled 
in  the  art  could  construct  the  machine  therein  described,  without  invention 
of  his  own,  the  patent  is  good,  although  there  may  be  a  mistake  in  describ- 
ing the  action  of  some  part  of  the  machinery,  which  could  be  easily  discov- 
ered by  the  mechanic  in  making  the  machine:  Singer  v.  Walmsley,  1  Id.  558. 

Ambiouitt  in  Spgcitioatign,  Effect  of. — Ambiguity,  uncertainty,  or  ob- 
scurity in  the  description  of  an  invention  will  render  a  patent  therefor  void: 
Davoll  V.  Brown^  1  Woodb.  &  M.  57;  Hovey  v.  Stevens,  3  Id.  17;  Curt.  Law 
Pat.,  sec.  234.     If  the  terms  of  a  specification  are  so  obscure  or  doubtful  that 
the  court  can  not  say  what  is  the  particular  improvement  which  the  patentee 
claims,  and  to  what  it  is  limited,  the  patent  is  void  for  ambiguity:  Barrett  v. 
JIall,  1  Mason,  447,  476;  Evans  v.  Heitick,  3  Wash.  C.  C.  425;  Whitney  v.  Em- 
mtU,  :  Bald.  320;  Doumton  v.  Taeger  Milling  Co.,  9  Eep.  (K.  S.)  462;  Carlton 
V.  Bokee,  6  Fish.  Pat.  Cas.  40;  Wood  v.  UnderhiU,  5  How.  (U.  S.)  1, 5.    Courfes 
are,  however,  unwilling  to  declare  a  patent  void  on  the  ground  of  vagueness  or 
ambiguity,  unless  it  be  very  clear  and  unmistakable:  Swift  v.  WfUsen,  3  Fish. 
Pat.  Cas.  343.    And  accordingly  a  description,  though  in  some  respects  ob- 
scure, imperfect,  or  not  so  intelligible  as  to  fully  answer  all  the  objects  of  the 
law,  will  be  held  good,  if  it  enables  the  court  to  specify  the  improvements  or 
invention  patented,  from  the  face  of  the  patent  and  accompanying  papers. 
And  it  will  be  considered  enough  if  there  is  a  substantial  description  of  the  thing 
patented:  though  defective  in  form  or  mode  of  explanation :  Whitney  v.  Emmett, 
1  Bald.  303;  Ames-v,  Howard,  1  Sumn.  482.  Absolute  precision  is  not  required 
in  a  specification .    It  is  sufficient  if  a  mechanic  skilled  in  the  art  to  which  the 
invention  pertains,  not  simply  an  ordinary  mechanic,  can,  from  the  specification 
and  drawings,  construct  and  use  the  Invention  described:  Dorsey  Harvester 
and  Revolving  Rake  Co.  v.  Marsh,  6  Fish.  Pat.  Cas.  387.     And  before  a  court 
will  declare  a  patent  void  for  ambiguity,  it  will  carefully  construe  the  whole 
of  the  specification  taken  together,  and  endeavor,  by  a  liberal  interpretatioa 
of  all  its  parts,  to  avoid  the  necessity  of  so  declaring:  Ames  v.  Howard,  1 
Sumn.  485;  Burrall  v.  JeweU,  2  Paige,  134;  Swift  v  Whisen,  3  Fish.  Pat.  Cu. 
343;  Hoioes  v.  Nute,  4  Id.  263;  Park  v.  Little,  3  Wash.  C.  C.  196;  Teese  v. 
Pluilps,  1  McAll  48;  Gray  v.  James,  Pet.  C.  C.  394;  Brooks  v.  BickaeU,  S 
McLean,  250. 
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Pbopbietobs  of  Knfield  v.  Perhit. 

pi  Rkv  Hampihzbb,  513.] 
TEMAxrit  nr  Wsrr  of  Eutrt,  can  not  disprove  denuuidant's  aetaal  Miiin  of 

the  demanded  premises,  by  showing  title  in  a  third  person  onder  whom 

he  does  not  daim. 
Qmajft  or  Land  bt  ah  Act  of  thb  Lboislatubx  vests  an  actual  seisin  in  the 


Writ  of  entry  to  recover  a  tract  of  land  in  Enfield,  tried  upon 
the  general  issue.  This  case  was  before  the  court  on  a  former 
occasion,  and  is  reported  in  20  Am.  Dec.  680.  In  the  charter 
of  Enfieldy  granted  in  1761,  the  southerly  line  of  the  township 
is  described  as  running  S.  68^  E.  In  the  charter  of  Grantham, 
granted  in  1767,  the  northerly  line  of  the  township  is  described 
as  beginning  at  the  south-west  comer  of  Enfield,  and  running 
8.  58^  E.,  bounding  on  Enfield.  It  was  clearly  shown  that  '*  S. 
68^  E.'*  had  been  inserted  in  the  charter  of  Enfield  by  mistake, 
instead  of  **  S.  58^  E."  This  mistake  was  corrected  by  an  act 
of  the  legislature  passed  in  1802.  The  demandants  introduced 
evidence  tending  to  prove  that  they  had  long  since  entered 
upon  and  claimed  the  gore  of  land  between  the  line  running 
8.  58^  E.  and  the  line  running  S.  68^  E.  The  tenant,  in  order 
io  disprove  demandant's  seisin,  offered  to  show  that,  previous 
io  the  grant  of  the  charter  to  Grantham,  the  south  line  of  En- 
field had  been  actually  located  as  running  south  68^  east,  bo 
Ihat  the  demanded  premises  must  be  considered  as  lying  within 
the  township  of  Grantham ;  but  he  set  up  no  title  or  claim  to 
the  land  under  the  proprietors  of  Grantham.  The  court  being 
ot  opinion  that  the  evidence  was  inadmissible  for  the  pur- 
pose of  disproving  the  demandant's  seisin,  a  verdict  for  the 
demandants  was  taken  by  consent,  subject  to  the  opinion  of 
Oie  court  upon  the  foregoing  case. 

Perley^  for  the  demandants. 

BeU,  for  the  tenant. 

By  Court,  Bichabdson,  0.  J.  It  must  now  be  considered  as 
jettled  law  in  this  state,  that  where  a  demandant  in  a  writ  of 
entry  shows  an  actual  seisin  in  himself  of  the  demanded  prem- 
fees,  such  seisin  can  not  be  disproved  on  the  part  of  the  tenant 
by  showing  a  title  in  a  third  person,  under  whom  he  does  not 
claim:  Bailey  v.  March,  3  N.  H.  274;  King  v.  Barns ^  13  Pick. 
24.  But  it  is  insisted,  on  the  part  of  the  tenant,  that  the  evi- 
dence introduced  by  the  demandants  was  insufficient  to  prove 
that  ihey  ever  had  an  actual  seisin  of  the  gore  of  land  in  which 
the  demanied  premises  lie.     To  this  it  was  answered,  that  the 
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act  of  the  legislature,  passed  the  eighteenth  of  Jane^  1802,  in- 
dependent of  the  other  teetimonj,  gave  the  demandants  an  act- 
ual seisin. 

We  shall  proceed  to  examine  the  legal  effect  of  that  act.  The 
proceedings  in  the  legislature  in  relation  to  the  said  gore, 
clearly  show  that  the  understanding  of  the  legislature  and  ol 
the  proprietors  of  Enfield  and  Grantham  was,  that  the  gore, 
through  a  mistake  in  the  difurter  of  Enfield,  had  been,  left  an- 
granted;  and  the  object  of  the  act  waa  to  vest  the  gore  in  tha 
proprietors  of  Enfield,  and  locate  the  township  of  Enfield  ac-^ 
cording  to  the  intent  of  the  charter.  The  act  amounta  to  a 
grant  of  the  gore  to  the  proprietors  of  Enfield:  5  N.  H.  280;* 
Stokes  Y.  Barnes,  4  Mason,  268. 

It  has  always  been  held,  in  this  state,  thai  the  deed  of  ona 
who  is  actually  seised,  passes  an  actual  seisin.  Thus  in  Bailey 
V.  Marchy  3  N.  H.  274,  it  waa  held,  that  to  gire  a  demandant  an 
actual  seisin,  which  could  not  be  disproved  by  showing  &  titla 
in  a  stranger,  it  was  enough  to  show  that  he  had  a  deed  from 
one  who  had  an  actual  seisin.  A  grant  of  land  by  an  act  of  tha 
legislature  vests  an  actual  seisin  in  the  grantee*  The  grant  in 
such  a  case  is  a  public  act,  much  better  calculated  to  giva 
notoriety  to  the  conveyance  than  an  actual  entry  upon  the  laud  by 
an  agent  of  the  state,  or  by  the  grantee.  And  this  notoriety  of 
the  grant  is,  in  contemplation  of  law,  equivalent  to  an  actual 
entry  by  the  grantee:  8  Craoch,  246-248;'  5  Coke,  94;  BiU  v. 
Dyer,  3  Green,  441. 

When  this  case  was  before  us  on  a  former  occaaion,  we  waca 
of  opinion  that  the  actual  location  of  Enfield  by  the  legislatnia 
was  valid  against  all  the  world  except  the  proprietors  of  Grant- 
ham. And  we  are  now  of  opinion  that  the  act  of  the  legisla- 
ture vested  in  the  proprietors  of  Enfield  an  actual  seisin  of  tha 
gore,  which  in  twenty  years  ripened  into  a  complete  title,  even 
against  the  proprietors  of  Grantham,  whatever  their  claims 
might  have  otherwise  been,  if  during  the  twenty  years  they  ac- 
quiesced in  the  act  of  the  legislature  withont  setting  up  any 
claim  to  the  gore.  The  evidence  offered,  then,  by  the  tenant,  to 
prove  a  title  in  the  proprietors  of  Grantham,  was  propariy 
jected,  and  there  must  be 

Judgment  on  tha  verdict. 

Parker,  J.,  did  not  sit. 


Cited  in  Donner  ▼.  PcUmer,  31  Cal.  514^  to  the  point,  tbat  a  ffnat^  thoogh 
unBigDod,  may  be  sufficient  evidence  of  title. 

1.  EnMtldv,  Permit.  2.  0mm  t.  JMCer. 
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[8  Saw  Hampuzu.  828.] 

bnaaxnat  is  Bot7in>  to  Admit,  ukdsk  Pbofkr  LmrrATioxBi  Tbatxli 
and  thofle  also  who  have  bttsiness  with  them  as  sach,  and  if  he  gives  a  gen- 
eral license  to  enter  his  inn  to  some  persons  whose  bosness  is  connected 
witii  his  gnests,  in  their  character  as  travelers,  he  can  not  lawfoUy  ez- 
dnde  others,  porsning  the  same  badness,  and  who  enter  for  a  similar 
object. 

Stagb-diuyzk  mat  Entkb  an  Init  and  go  into  the  public  rooms  where  trav« 
elers  are  nsoally  placed,  to  solicit  passengers  for  his  coach,  if  he  has  a 
reasonable  expectation  that  passengers  are  there,  comes  at  a  suitable  time 
and  in  a  proper  manner,  conducts  himself  peaceably,  remains  no  longer 
than  is  necessary,  and  does  no  injury  to  the  innkeeper;  and  this  he  may 
do  notwithstanding  the  prohibition  of  the  innkeeper,  if  the  latter  allows 
like  privileges  to  the  drivers  of  other  coaches. 

BircH  Dbiveb  may,  howevsb,  Forpett  these  Rights  by  his  misconduct,  as 
by  causing  affrays  or  quarrels,  making  a  noise,  distorbing  guests  in  the 
house,  interfering  with  its  due  regulation,  intruding  into  private  rooms, 
mnaining  longer  ^lian  is  necessary  after  being  requested  to  depart,  or  by 
Improper  importunity  to  the  guesto  to  induce  them  to  teke  passage  with 
him;  and  if  he  is  guilty  of  any  of  these  acts  of  misconduct  or  impropriety, 
the  innkeeper  may  prohibit  him  from  entering  his  inn,  and  treat  him  as 
a  trespasser  if  he  disregards  such  prohibition. 

OlQ  Who  BirrERS  an  Inn  Lawfully  may  be  treated  as  a  trespasser  ab  initio^ 
if,  after  entry,  he  commite  an  assault  upon  the  owner  or  a  trespass  upon 
his  property. 

Ihkuxpbk  can  not  Expel  rBOM  his  Inn  Dkevek  of  Rival  Line  of 
•  Coache3  for  the  misconduct  of  drivers  of  other  lines  towards  him,  un* 
less  it  is  at  the  time  of  a  disturbance  and  for  the  purpose  of  restoring 
quiet  to  the  house. 

Tbespass,  for  breaking  and  entering  the  plain  tifTs  house,  a 
common  inn,  and  making  a  noise  and  disturbance  therein,  and 
assaulting  and  beating  the  plainti£f.  Plea,  the  general  issue, 
with  a  l)rief  statement  that  the  defendant  was  the  driver  of  a 
stage-coach,  and  entered  the  plaintiff's  house  to  inquire  for  pas- 
sengers, and  that  the  force,  if  any,  was  the  plaintiff's  own  as- 
fiault.  On  the  trial  it  appeared  that  the  defendant  was  the 
driver  and  proprietor  of  an  opposition  line  of  coaches,  which 
brought  passengers  to,  and  took  them  away,  from  the  plaintiff's 
inn.  Frequent  altercations  took  place  between  the  defendant  and 
the  drivers  of  the  other  lines  of  coaches;  and  the  plaintiff,  who 
seemed  to  be  in  the  interest  of  the  other  drivers,  forbade  the 
defendant  to  come  to  his  house.  After  this  the  defendant  went 
into  a  parlor  in  the  plaintiff's  house,  where  there  were  some 
recently-arrived  guests;  and  an  altercation  there  ensued  be- 
tween the  defendant  and  one  Philbrick,  another  driver,  who 
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had  gone  there  to  solicit  passengers;  and  the  altercation  ended 
in  an  aflfray  and  assault  and  battery.  The  evidence  was  contra- 
dictory as  to  who  commenced  the  a£fray.  The  plaintiff  there- 
upon ordered  Brown  to  leave  the  house.  There  was  evidence 
that  the  defendant  refused  to  leave,  insisting  that  he  had  a 
right  to  be  there;  and  that  while  the  plain tifiE  stooped  to  pick 
up  a  stick  of  wood,  defendant  seized  and  held  him.  Other 
witnesses  stated  that  the  plaintiff  went  in  with  a  club,  and  all 
the  defendant  did  was  to  ward  off  the  blow;  that  he  told  the 
plaintiff  that  he  would  go  out  if  he  laid  down  the  club,  and 
that  he  did  go  as  soon  as  the  plaintiff  desisted.  The  jury  found 
a  verdict  for  the  defendant;  and  the  plaintiff  moved  for  a  new 
trial. 

Perley^  for  the  plaintiff. 

Blaisdell  and  Bell,  for  the  defendant. 

Pabkeb,  J.  An  innkeeper  holds  out  his  house  as  a  public 
place  to  which  travelers  may  resort,  and  of  course  surren- 
ders some  of  the  rights  which  he  would  otherwise  have  over  it. 
Holding  it  out  as  a  place  of  accommodation  for  travelers,  he 
can  not  prohibit  persons  who  come  under  that  character,  in  a 
proper  manner,  and  at  suitable  times,  from  entering,  so  long  aa 
be  has  the  means  of  accommodation  for  them. 

But  he  is  not  obliged  to  make  his  house  a  common  receptacle 
for  all  comers,  whatever  may  be  their  character  or  condition. 
He  is  not  obliged  to  receive  one  who  is  not  able  to  pay  for  his 
entertainment:  Thompson  v.  Lacy,  3  Barn.  &  Aid.  283.  And 
there  are  considerations  of  greater  importance  than  this.  He 
is  indictable  if  he  usually  harbor  thieves:  1  Hawk.,  c.  78,  sec. 
1;  Bac.  Abr.,  Inns,  etc.;  and  he  is  answerable  for  the  safe 
keeping  of  the  goods  of  his  guests:  Story  on  Bail.  307;  and  is 
not  bound  to  admit  one  whose  notorious  character  as  a  thief 
furnishes  good  reason  to  suppose  that  he  will  purloin  the  goods 
of  his  guests,  or  his  own.  So  he  is  liable  if  his  house  is  dis- 
orderly: 1  Hawk.  451;  and  can  not  be  held  to  wait  until  an 
affray  is  begun  before  he  interpose,  but  may  exclude  common 
brawlers,  and  any  one  who  comes  with  intent  to  commit  an 
assault,  or  make  an  affray.  So  he  may  prohibit  the  entry  of  one 
whose  misconduct  in  other  particulars,  or  whose  filthy  condi- 
tion, would  subject  his  guests  to  annoyance. 

He  has  a  right  to  prohibit  common  drunkards  and  idle  per- 
sons from  entering,  and  to  require  them,  and  others  before  men- 
tioned, to  depart,  if  they  have  already  entered.    And  any  per- 
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6on  entering,  not  for  a  lawful  purpoBo,  but  to  do  an  unlawful 
act — as  to  commit  an  assault  upon  one  lawfully  there — must  be 
deemed  a  trespasser  in  entering  for  such  unlawful  purpose. 

As  he  is  bouud  to  admit  trayelers,  under  certain  limitations, 
he  may  likewise  be  held,  under  proper  limitations,  to  admit 
those  who  have  business  with  them  as  such.  This  may  be  con- 
sidered as  derived  from  the  right  of  the  traveler.  It  is  conceded 
that  he  may  be  bound  to  permit  the  entry  of  persons  who  have 
beeu  sent  for  by  the  guest  But  we  think  the  rule  is  not  to  be 
limited,  in  all  cases,  to  this.  There  may  bo  such  connection 
between  travelers  aud  those  engaged  in  their  conveyance,  that 
the  latter,  although  not  specially  sent  for,  may  have  a  right  to 
enter  a  common  inn;  or  such  that  the  landlord,  if  he  give  a 
general  license  to  some  of  those  whose  business  is  connected 
with  his  guests,  in  their  characters  as  travelers,  can  not  lawfully 
exclude  others,  pursuing  the  same  business,  and  who  enter  for 
a  similar  object. 

There  seems  to  be  no  good  reason  why  the  landlord  should 
have  the  power  to  discriminate  in  such  cases,  and  to  say  that 
oDe  shall  be  admitted  and  another  excluded,  so  long  as  each 
has  the  same  connection  with  his  guests— the  same  lawful  pur- 
pose—comes in  a  like  suitable  condition,  and  with  as  proper  a 
demeanor;  any  more  than  he  has  the  right  to  admit  one  trav- 
eler and  exclude  another,  merely  because  it  is  his  pleasure.  If 
one  comes  to  injure  his  house,  or  if  his  business  operates  di- 
rectly as  an  injury,  that  may  alter  the  case;  but  that  has  not 
been  alleged  here.  And  perhaps  there  may  be  cases  in  which  he 
may  have  a  right  to  exclude  all  but  travelers  and  those  who 
have  been  sent  for  by  them.  It  is  not  necessary  to  settle  that 
at  this  Ume. 

In  the  present  case  it  appeared  that  stage-coaches  brought 
their  passengers  to  the  plaintifiTsinn  from  various  quarters,  and 
carried  them  away  in  different  directions.  It  is  understood  that 
Hanover  was  not  a  place  where  the  lines  of  stages  or  convey- 
ances terminated,  and  where  passengers  were  left  to  seek  their 
own  oonyeyance  onward,  as  is  often  the  case  in  the  larger  cities; 
bat  that  the  line  of  stages  extended  through  the  place  in  such 
manner  that  travelers  might  reasonably  expect  conveyances  on- 
ward would  be  tendered  for  their  use.  The  drivers  of  some  of 
the  coaches  were  accustomed  to  resort  to  the  plaintiff's  inn,  and 
boarded  there. 

Under  these  circumstances,  we  see  no  objection  to  the  first 
part  of  the  charge  to  the  jury.    The  defendant  had  clearly  a 
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right  io  astabliflh  a  line  of  stage-coaclieB,  and  to  go  to  the  plaint- 
iff's inn  with  travelers,  and  he  might  of  ooarse  lawfallj  enter 
it  for  the  purpose  of  leaving  their  baggage  and  receiving  hia 
fare. 

And  we  are  of  opinion  that,  so  long  as  others  were  permitted 
to  do  the  same,  the  defendant  had  an  equal  and  lawful  right, 
notwithstanding  any  prohibition  by  the  plaintiff,  to  enter  the 
plaintiff's  inn  for  the  purpose  of  tendering  his  coach  for  the  use 
of  travelers,  and  soliciting  them  to  take  passage  with  him;  and 
for  that  purpose  to  go  into  the  common  pubUo  rooms  of  the  inn, 
where  guests  were  usually  placed  to  await  the  departure  of  the 
stages,  although  he  was  not  requested  by  such  guests;  provided 
there  was  a  reasonable  expectation  that  passengers  might  be 
there,  and  he  came  at  a  suitable  time,^  in  a  proper  manner,  de- 
meaned himself  peaceably,  and  remained  no  longer  than  wad 
necessary,  and  was  doing  no  injury  to  the  plaintiff. 

But  the  juiy  should  have  been  instructed  that  the  defend- 
ant might  forfeit  this  right  by  his  misconduct,  so  that  the 
plaintiff  might  require  him  to  depart,  and  expel  him;  and  if,  by 
reason  of  several  instances  of  misconduct,  it  appeared  to  be 
necessary  for  the  protection  of  his  guests  or  of  himself,  the 
plaintiff  might  prohibit  the  defendant  from  entering  again,  until 
the  ground  of  apprehension  was  removed.  Thus,  if  affrays  or 
quarrels  were  caused  through  his  fault,  or  he  was  noisy,  dis- 
turbing the  guests  in  the  house,  interfered  with  its  due  regu- 
lation, intruded  into  the  private  rooms,  remained  longer  than 
was  necessary,  after  being  requested  to  depart,  or  otherwise 
abused  his  right,  as  by  improper  importunity  to  guests  to  in- 
duce them  to  take  passage  with  bim;  the  plaintiff  would  have 
a  right  to  reform  that,  and,  if  necessary,  to  forbid  the  defendant 
to  enter,  and  treat  him  as  a  trespasser  if  he  disregarded  the  pro- 
hibition. So,  if,  after  a  lawful  eutry  of  the  defendant,  he  com- 
mitted an  assault  upon  the  plaintiff,  or  any  trespass  upon  his 
property,  the  plaintiff  might  treat  him  as  having  entered  for 
the  unlawful  purpose,  aud  as  a  trespasser  ab  iniiio :  8  Co.,  Dub. 
ed.,  291;*  10  Johns.  373;«  12  Id.  408;»  11  East,  402;*  5  Taunt. 
198.» 

Perhaps  a  trespass  upon  the  person  or  property  of  a  guest 
might  oome  within  the  same  rule;  but  this  is  not  clear,  and 
need  not  now  be  settled. 

If  others  were  guilty  of  an  assault  upon  the  defendant,  or  of 

1.  Bi»  Carpenttrf  eoM  8.  Adamt  v.  Frtemam;  S.  O.,  7  Am.  Dm.  SST. 

3.  Stvkkmy,  Hopkim,  i.  WinUrbommey,  Morgan,       6.  Aitkmkead  t.  Blmim 
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mificonduct  towards  him,  that  would  not  jastify  him  in  making 
an  aasault,  except  in  self-defense,  nor  f urniBh  an  excuse  for  im- 
proper conduct  on  his  part;  bat  if  he  behaved  himself  with 
propriety,  the  misconduct  of  the  drivers  of  other  lines  towards 
him  would  furnish  no  ground  for  his  exclusion,  unless  it  was 
ai  the  time  of  a  disturbance,  and  for  the  purpose  of  restoring 
quiet  to  the  house. 

As  the  jury  were  not  correctly  instructed  upon  these  points, 
there  must  be  a  new  trial. 


Cited  in  Commonwealth  t.  Power,  7  Mete.  (Maas.)  601,  to  the  point  that  an 
umkeeper  has  the  right  and  it  is  his  duty  to  ezclnde  all  disorderly  persons, 
and  all  persons  not  conforming  to  regulations  necessary  and  proper  to  secure 
qniet  and  good  order  in  his  house;  and  in  McKee  v.  Choen,  15  Mich.  132,  to 
the  point  that  an  innkeeper  may  exclude  improper  characters. 

Trespass  Quasb  Douttm  Frboit  can  vot  be  MAiNTAiiaiD,  without  show- 
ing an  unlawful  entry  into  the  house:  Ilarris  v.  GiUingltam,  23  Am.  Dec.  701. 

Tbesfasssr  ab  Inttio,  Who  is. — One  who  enters  a  dwelling-house  by  per- 
miflsion  of  the  occupant,  and  remains  after  a  request  to  leave,  is  liable  as  a 
ab  imUio:  Adame  v.  Freeman,  7  Id.  327. 


Burleigh  v.  Bennett. 

[9  New  Hampsbibx,  16.] 

Acnov  voB  Money  had  and  Received  may  be  maintained  by  former  guar- 
dian against  his  ward,  where  the  former  sold  the  land  of  the  latter,  but 
the  sale  was  subsequently  set  aside  as  void,  in  an  action  by  the  ward, 
although  the  guardian  had  accounted  for  the  proceeds  of  such  sale  and 
had  his  account  settled  by  a  decree  of  the  probate  court. 

Assumpsit  for  money  had  and  received,  and  for  money  paid, 
laid  out,  and  expended.  The  facts  sufficiently  appear  from  ths 
opinion. 

SHckney  and  Christie,  for  the  plaintiffs. 

SuUivan,  for  the  defendant. 

XJpHAX,  J.  In  this  case  it  is  contended  that  the  plaintiffs 
are  not  entitled  to  recover  back  any  portion  of  the  amount 
chaingefl  against  them  in  account  with  their  ward,  for  the  reason 
that  judgment  has  been  entered  up  against  them  for  said  sums« 
bj  decree  of  the  probate  court. 

There  is  no  doubt,  where  money  has  been  recoTered  by  the 
judgment  of  a  court  having  competent  jurisdiction  and  the 
judgment  has  been  satisfied,  that  the  debtor  can  not  afterwards 


214  BuRLEiaH  V.  Bennett.  [N.  H: 

recover  l^ck  the  amount  paid  in  another  action,  while  each 
judgment  remains  in  force.  The  case  of  Loring  v.  Mansfield^  17 
Mass.  394,  is  to  this  effect,  and  numerous  authorities  are  there 
cited;  and  were  it  the  necessaiy  result  that  these  authorities 
would  be  overruled,  or  that  the  principle  sustained  by  them 
would  be  subverted  by  sustaining  the  present  action,  we  should 
have  no  hesitation  in  holding  that  this  suit  could  not  be  main- 
tained. 

But  the  ground  of  recovery  in  this  case,  on  the  part  of  the 
plaintiffs,  arises  from  matter  entirely  subsequent  to  the  decree 
against  them.  That  decree  was  rendered  in  favor  of  the  ward 
as  a  compensation  for  property,  the  consideration  of  which  had 
come  into  the  plaintiff's  hands  by  virtue  of  a  supposed  legal 
sale  of  the  ward's  estate  by  the  plaintiffs,  as  his  guardians. 
While  the  plaintiffs  held  the  proceeds  of  such  property,  they 
were  bound  to  account  for  it,  and  were  required  so  to  do  by  de- 
cree of  the  probate  court.  But  subsequently,  by  the  act  of  the 
ward,  or  of  his  new  guardian,  the  sale  was  avoided,  and  the 
plaintiffs  were  compelled  to  refund  the  money  to  the  purchaser 
of  the  land.  The  decree  of  the  judge  of  probate  was  based  on 
an  account  rendered  on  a  supposed  legal  sale  of  the  ward's  prop- 
erty; and  it  is  as  much  interfering  with  that  decree,  for  the 
ward  to  deny  the  sale  of  the  property,  or  attempt  to  rescind  or 
avoid  it,  as  it  is,  when  such  sale  has  been  avoided,  for  the 
plaintiffs  to  reclaim  the  money  allowed  on  account  of  said  sale. 

Neither  of  them  affects  tbe  judgment  of  the  court.  It  is  the 
act  of  the  defecdant  subsequent  to  the  decree  that  gives  the 
plaintiffs  their  cause  of  action.  The  defendant^  by  claiming 
and  appropriating  to  his  own  use  the  property  for  which  the 
plaiutiffs  had  paid  him  the  sum  now  sued  for,  div.ests  himself 
of  the  right  to  retain  the  money.  He  can  not  retain  both;  and 
he  has  in  Lis  Lands,  according  to  all  received  principles  of  law, 
money  had  and  received  to  the  plaintiffs'  use.  It  is  the  ordinary 
case  of  an  attempt  to  recover  back  money  paid  on  a  considera- 
tion which  has  failed. 

In  Williavis  v.  Eeed  and  Trustee ,  5  Mass.  480,*  a  guardian 
sold  lands  of  Lis  ward  under  a  license  of  court,  without  taking 
tLo  oath  and  giving  bonds  as  required  by  law.  It  was  holden 
that  the  purchaser,  after  having  paid  a  part  of  the  consideration, 
might  refuse  to  take  a  deed  and  recover  back  the  money.  In 
this  case,  if  the  new  guardian  refuses  to  ratify  the  sale,  or  re< 

1.  6  Pick.  480. 
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▼okes  it  on  accouot  of  like  defects,  the  plaintiffa  inay»  on  the 
same  ground,  recover  their  money. 

In  the  case,  Shearman  et  al.  ▼.  Akins,  4  Pick.  283,  which  is  al- 
most precisely  like  this  case,  an  action  for  money  had  and 
received  was  sustained,  and  the  decree  of  the  judge  of  probate 
was  considered  as  do  bar  to  sustaining  the  action. 

Judgment  for  plaintiff. 


Winkley  v.  Hill. 

[9  Nbw  Haxpbbibx.  31.] 
GONYXTAHOK  AfiSOLUTX  IK  TeBMS,  BUT  ATTENDED  WTTH  SeOBIT  TBUST,  thai 

the  gnmtor  shall  have  the  land  again,  on  repayment  of  the  money  he  re- 
ceived, IB  void  as  against  the  creditors  of  the  grantor. 

Wbzt  of  entry  to  recover  a  tract  of  land  in  Strafford,  tried 
upon  the  general  issue,  and  a  verdict  taken  by  consent  for  the 
demandant^  subject  to  the  opinion  of  the  court  on  the  following 
case:  For  many  years  prior  to  1834,  A.  N.  Hill  had  been  in  pos- 
session of  the  demanded  premises.  In  December,  1833,  the  de- 
mandant recovered  judgment  against  said  Hill,  and  in  April,  1834, 
caused  an  execution  issued  on  said  judgment  to  be  duly  extended 
upon  the  premises.  In  January,  1834,  A.  N.  Hill  executed  to 
TV.  Hill,  the  tenant,  the  conveyance  mentioned  in  the  opinion. 

Hate,  for  the  demandant. 

BarileU  and  Burleigh^  for  the  tenant. 

By  Court,  Bichabdson,  G.  J.  The  conveyance  by  A.  N.  Hill 
to  the  tenant  was  absolute  on  the  face  of  the  deed;  but  the  un- 
derstanding of  the  parties  to  it  was,  that  it  should  be  a  mere 
security  for  the  repayment  of  the  consideration  named  in  the 
instrument,  a  mortgage  in  its  real  nature,  provided  A.  N.  Hill 
should  choose  so  to  consider  it.  It  was,  then,  a  conveyance 
absolute  in  its  terms,  but  attended  with  a  secret  trust  that  the 
grantor  should  have  the  land  again,  on  repayment  of  the  money 
he  had  received.  The  question  is,  whether  such  a  conveyance 
is  valid  against  the  creditors  of  the  grantor? 

This  question  has  been  considered  as  settled  in  this  state  for 
some  time,  as  appears  by  the  cases  cited  by  the  demandant's 
counsel.  As  such  trusts  are  in  their  nature  calculated  to  delay, 
hinder,  and  defraud  creditors,  the  law,  without  stopping  to 
learn  the  real  motives  and  intentions  of  the  parties,  denounces 
all  such  trusts  as  frauds  that  render  void  the  contracts  under 
which  they  rise.  Nor  are  the  grounds  and  reasons  on  which 
Bueh  trusts  are  thus  denounced,  at  all  unsatisfactory.    It  must 
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be  extremely  rare  that  they  can  be  neceseaiy  to  answer  any 
honest  purpose.  What  fair  and  proper  motive  can  any  man, 
who  is  in  debt,  have  to  adopt  a  mode  of  conveyance  in  trans- 
ferring his  property  that  carries  falsehood  on  the  face  of  it, 
while  the  truth  lies  hid  and  concealed  beneath?  Truth  and 
honesty  are  usually  companions;  and  fair  dealing  holds  no  fel« 
lowship  with  falsehood.  Honest  debtors,  who  are  willing  to 
act  fairly  with  their  creditors,  never  resort  to  false  and  feigned 
conveyances.  Men  who  houestly  pay  their  debts  have  no  occa- 
sion to  create  secret  trusts.  It  was  a  remark  of  Lord  Coke, 
that  frauds  are  like  birds  secretly  hatched  in  hollow  trees. 
False  and  pretended  couveyances  of  property  are  the  hollow 
trees  in  which  secret  trusts  are  hatched.  They  are  never  found 
ill  real  sales.  To  actual  sellers  they  will  rarely  be  of  any  use 
or  benefit;  and  actual  purchasers  will  be  as  rarely  found  willing 
to  take  what  they  buy,  subject  to  such  trusts.  And  it  is  be- 
cause such  trusts  are  calculated  to  deceive  and  embarrass  cred- 
itors, because  they  are  Dot  things  to  which  honest  debtors  can 
have  any  occasion  to  resort  in  sales  of  their  property;  and  be- 
cause they  are  the  means  which  dishonest  debtors  commonly 
and  ordinarily  use  to  cheat  their  creditors,  that  the  law  does 
not  permit  a  debtor  to  say  that  he  used  them  for  an  honest  pur- 
pose in  any  case. 

The  secret  understanding  between  the  parties  to  the  deed 
under  which  the  tenant  claims,  that  the  grantor  should  have 
the  land  again  on  repayment  of  the  purchase  money,  strongly 
indicates  that  the  sale  was  not  a  real,  but  a  false  and  pretended 
sale.  And  if  the  only  object  of  the  conveyancer  had  been  to 
secure  the  payment  of  money  advanced,  the  conveyance  would 
have  been  in  mortgage.  The  mode  of  conveyance  adopted  is, 
under  the  circumstances,  calculated  to  cover  the  whole  transac- 
tion with  suspicion.  The  facts  disclosed  render  it  somewhat 
probable  that  the  conveyance  was  merely  intended  by  the  par- 
ties to  it  to  place  the  land  beyond  the  reach  of  the  demandant's 
execution.  But  however  this  may  be,  the  court  is  of  opinion, 
that  the  secret  trust  which  attended  the  conveyance  must  be 
pronounced  as  a  fraud  in  law,  which  renders  void  the  convey- 
ance, and  there  must,  of  course,  be 

Judgment  on  the  verdict. 


CoNvxTANCES  FRAUDULENT  AS  TO  CBXDrTOBS:  Seo  WcUkr  V.  Todd^  28 
Am.  Dec  04,  note  113;  Stewart  v.  Iglehart,  Id.  202,  note  206;  Chapin  v. 
Pease,  25  Id.  56,  note  69;  Carlton  v.  King,  23  Id.  295;  Johnston  v.  Harvey^ 
21  Id.  426;  Hudmil  v.  Wilder,  17  Id.  744,  note  755,  where  the  other  cases  in 
this  series  are  collected. 
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State  v.  Bxtbnhah. 

[t  Vmw  Kamvsbibx,  94.] 

LmL  0  Air  OwrsscBK  Puniskabui  in  this  state  by  indictmentb 

PuBUCAiroK  OF  Mattsk  ts  its  Katubb  Defamatobt,  unless  made  npon  a 
lawful  occasion,  or  unless  it  comes  within  the  daes  termed  privileged 
cases,  renders  the  person  responsible  for  snch  publication  liable  to  pros- 
ecution; and  it  is  immaterial,  in  such  case,  whether  the  allegations  are 
true  or  false. 

PAsar  MAT  Juanrr  ob  Ezcxtsb  Publication  of  Libelous  Matteb  when  the 
occasion  is  lawful,  as  where  his  object  was  to  secure  the  removal  of  an 
incompetent  officer,  to  prevent  the  election  of  an  unsuitable  person  to 
office,  or  to  gyre  useful  information  to  the  community,  or  to  those  who 
have  a  right  and  ought  to  know,  in  order  that  they  may  act  upon  such 
infonnation. 

ILdie  Colob  of  Lawful  Occasion  and  pretense  of  justifiable  end,  can  not 
shield  from  liability  a  party  who  publishes  and  circulates  defamatory 
matter. 

Defekbant  mat  Justift  Publication  bt  Pboyino  ths  Tbutb  of  the 
matter  alleged,  if  the  occasion  was  a  proper  one  for  circulating  the  mat- 
ter set  forth;  but  in  such  case  the  justification  must  be  as  broad  as  the 
charge,  and  it  is  not  sufficient  to  show  that  part  of  the  matter  is  true. 

UonvBs  OF  Defendant  abe  not  in  Question  where  he  justifies  by  showing 
that  there  was  a  lawful  occasion  for  the  publication,  and  that  the  matter 
puUisbed  is  true. 

Defendant  icat,  if  Hb  can  not  Justift,  EIxouse  Publication  by  showing 
that  it  was  made  on  a  lawful  occasion,  upon  probable  cause,  and  from 
good  motives;  but  probable  cause  alone  will  not,  upon  any  occasion,  ex- 
cuse the  publication  of  falsehood,  from  actual  malice. 

Indictscent  for  publishing  a  false,  malicious,  and  defamatory 
libel  upon  Lyman  B.  Walker,  at  the  time  solicitor  for  the  county 
of  Strafford.  The  publication  was  in  the  form  of  an  address  or 
petition  to  the  two  branches  of  the  legislature,  alleging  that 
Walker  was  intemperate,  incompetent  to  discharge  the  duties 
of  his  office,  and  that  bis  character  was  notoriously  immoral, 
aod  praying  for  bis  removal  from  office.  On  the  trial  the  evi- 
dence showed  that  the  defendant  bad  about  two  hundred  copies 
uf  tbe  alleged  libel  printed,  and  bad  many  of  them  distributed 
Bmong  residents  of  the  county  of  Strafford;  it  never  was  pre- 
sented to  the  legislature,  and  there  was  some  evidence  to  show 
that  tbe  defendant  did  not  intend  to  pursue  tbe  petition,  but 
circulated  it  merely  out  of  hostility  to  Walker.  The  defendant 
endeavored  to  show  that  he  fairly  intended  the  publication  as  a 
petition  for  Walker's  removal;  that  it  was  circulated  for  the 
purpose  of  obtaining  signatures;  and  that  the  allegations  were 
true.  He  contended  that  tbis  was  a  privileged  communication, 
made  upon  probable  cause,  and  not  a  libel,  even  if  not  true. 
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The  jury  returned  a  verdict  of  guilty,  and  the  defendant  moved 
for  a  new  trial  on  the  ground  of  misdirection,  and  contended 
that  an  indictment  for  libel  could  not  be  sustained  in  this  state. 

BarUeU  and  Christie,  for  the  defendant. 

Oove,  aUomey-^eneral,  for  the  state. 

Pabxeb,  J.  It  is  not  disputed  that  by  the  common  law  the 
publication  of  a  libel  is  an  offense  punishable  by  fine  and 
imprisonment;  and  we  are  of  opinion  that  an  indictment  at 
common  law,  for  a  libel,  may  well  be  sustained  in  this  state. 
The  reasons  for  the  opinion  that  the  common  law,  generally,  so 
far  as  it  is  applicable  to  our  institutions  and  form  of  govern* 
ment,  has  been  adopted  here,  as  a  part  of  the  law  df  this  state, 
are  given  at  length  in  The  State  v.  BoUins,  8  N.  H.  650,  in  which 
the  question  was  first  argued,  and  need  not  now  be  repeated. 

It  certainly  can  not  be  held,  that  there  is  anything  in  the 
nature  of  our  institutions,  or  the  character  of  our  government, 
which  should  preclude  a  libel  from  being  deemed  an  offense, 
or  render  a  proceeding  by  indictment  an  improper  mode  for 
enforcing  the  punishment  of  it.  The  reason  given  by  the 
English  jurists,  that  libels  have  a  tendency  to  promote  breaches 
of  the  peace,  is  as  true  here  as  iu  that  country.  The  spirit  of 
our  institutions  equally  requires  the  preservation  of  good  order; 
and  reputation  is  as  dear,  and  should  be  quite  as  great  an  ob- 
ject of  legal  protection. 

If  it  be  true  that  some  of  the  doctrines,  originating  in  the 
star  chamber,  relative  to  the  mode  of  trial,  have  been  founded 
in  error,  or  influenced  'by  reasons  of  state  policy,  and  are  not 
such  as  can  be  applied  here,  being  at  variance  with  the  spirit  of 
our  institutions,  and  the  sound  principles  which  govern  analo- 
gous cases,  if  not  in  truth  corruptions  of  the  common  law  (3 
Johns.  Cas.  880),  this  will  furnish  no  reason  to  justify  us  in 
withdrawing  libel  from  its  place  in  the  catalogue  of  offenses  at 
common  law,  or  in  abrogating  the  proceeding  by  iudictment 
for  its  punishment. 

The  common  law  on  the  subject  of  libels  has  been  held  to  be 
in  force  in  Massachusetts,  Connecticut,  New  York,  and  South 
Carolina:  Commonwealth  v.  Clap,  4  Mass.  163  [3  Am.  Dec.  212]; 
Commonwealth  v.  Blanding,  3  Pick.  304  [15  Am.  Dec.  214]; 
State  v.  Avery,  7 Conn.  2G6  [18  Am.  Dec.  105];  People  v.  Oros- 
well,  3  Johns.  Cas.  337;  2  Kent  Com.  16;  CommonweaUh  v. 
WhUmarsh,  16  Am.  Jur.  92.  And  it  is  understood,  that  in  The 
State  V.  Turell,  S.  J.  court,  Rockingham,  November  term,  1814, 
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which  was  an  indictment  for  libel,  there  was  no  intimation  that 
a  libel  was  not  a  crime,  punishable  here  by  indictment;  al- 
though the  indictment  was  held  bad,  on  demurrer,  for  the  want 
of  an  innuendo  applying  the  slander.  If  it  be  deemed  advisable 
that  it  should  be  expunged  from  the  criminal  code,  and  held  to 
be  merely  the  subject  of  a  civil  proceeding  for  damages,  the 
legislature  can  readily  make  the  necessary  provision. 

Nor  can  the  argument  that  the  provincial  statute  of  1701,  for 
the  punishment  of  criminal  offenders,  superseded  the  com- 
mon law  upon  this  subject,  avail  the  defendant.  That  act, 
which  provided  that  if  any  person  of  the  age  of  fourteen  years 
or  upwards,  should  wittingly  or  willingly  make  or  publish  any 
lie  or  libel,  tending  to  the  defamation  or  damage  of  any  par- 
ticular  person,  or  make  or  spread  any  false  news  or  reports, 
with  intent  to  abuse  and  deceive  others,  such  person  should,  on 
conviction  before  one  or  more  justices  of  the  peace,  be  fined 
according  to  the  degree  of  the  offense,  not  exceeding  twenty 
shillings  for  the  first  offense,  and  find  sureties  for  his  good  be- 
havior, etc.,  was  intended  for  the  punishment  of  minor  offenses, 
and  probably  verbal  slander,  by  giving  a  jurisdiction  to  justices 
of  the  peace. 

The  same  act  authorized  any  justice  to  "  punish  the  breach  of 
the  peace,  in  any  person  that  shall  smite  or  strike  another,  by 
fine  to  the  king,  not  exceeding  twenty  shillings,  or  require  bond 
for  their  good  behavior,  and  to  pay  all  just  costs;"  but  this 
could  hardly  have  been  intended  to  oust  the  jurisdiction  of  the 
common  law  courts,  and  be  the  only  punishment  in  all  cases  of 
assault  and  battery:  N.  H.  Prov.  L.  17. 

Similar  remarks  will  apply  to  the  provisions  in  the  statute  of 
1791-2,  relating  to  lie  or  libel,  and  which  remained  in  force 
until  1829:  N.  H.  L.,  ed.  1815,  329;  Id.,  ed.  1830, 146.  By  that 
statute  the  court,  or  justice,  was  authorized  to  fine  the  delin- 
quent, not  exceeding  forty  shillings,  etc.  The  same  statute 
enacted,  that  any  person  guilty  of  assault  and  battery,  should 
be  fined  not  exceeding  forty  shillings;  but  this  has  uniformly 
been  held  not  to  supersede  the  common  law  for  the  punishment 
of  that  offense.  All  statutory  provisions  for  the  punishment  of 
libel  have  been  repealed,  and  this  indictment  is  at  common  law. 

yfe  come  next  to  the  direction  to  the  jury,  that  the  matter,  if 
in  its  nature  defamatory,  must  have  been  published  upon  a  law- 
ful occasion,  or  come  within  the  class  termed  privileged  cases; 
and  that  if  it  did  not,  the  defendant  was  liable  to  this  prosecu- 
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iion,  it  being  immaterial  whether  the  allegations  were  true  or 
false. 

The  authorities  fully  support  this  position:  Commonwealth  t. 
Clap,  4  Mass.  168  [3  Am.  Dec.  212];  CommonweaUh  v.  Blanding, 
3  Pick.  312  [15  Am.  Deo.  214];  Clark  v.  Binjiey,  2  Id.  117; 
Cockayne  v.  Sodgkisson,  5  Car.  &  P.  543;  Tha  King  v.  Creevey, 
1  Mau.  &  Sel.  280.  And  it  rests  upon  sound  and  satisfactory 
principles.  One  great  object  of  the  law  is  to  preserve  the  peace 
of  the  community.  The  publication  of  matter  which  is  true, 
may  have  quite  as  great  a  tendency  to  excite  to  breaches  of  the 
peace,  as  if  false;  and  although  this  can  furnish  no  justification 
for  the  doctrine,  that  the  greater  the  truth  the  greater  the  libel, 
it  will  serve  to  show  that  no  one  can  justify  or  excuse  the  pub- 
lication of  matter  tending  to  bring  another  into  contempt  or 
disgrace,  without  any  lawful  occasion  for  making  such  a  publi- 
cation. If  crimes  exist,  let  them  be  punished  in  the  due  course 
of  law;  but  it  is  not  expedient  that  the  errors,  or  foibles,  or 
even  the  crimes  of  individuals,  should  be  made  the  subject  of 
written  publication,  except  for  the  purpose  of  answering  some 
good  end.  •  Public  proclamations  for  the  mere  purpose  of  grati- 
fying a  spirit  of  detraction,  or  circulating  defamatory  matter 
among  the  community,  are  neither  necessary  nor  useful;  and 
in  most  instances,  where  some  grounds  may  exist  in  support  of 
the  allegations,  they  are  greatly  exaggerated.  There  can, 
therefore,  be  no  good  reason  why  the  law  should  extend  its  pro- 
tection to  publications  of  such  a  character. 

If  the  end  to  be  attained  is  justifiable;  as,  if  the  object  is  the 
removal  of  an  incompetent  officer,  or  to  prevent  the  election  of 
an  unsuitable  person  to  office,  or,  generally,  to  give  useful  in- 
formation to  the  community,  or  to  those  who  have  a  right  and 
ought  to  know,  in  order  that  they  may  act  upon  such  informa- 
tion, the  occasion  is  lawful,  and  the  party  may  then  justify  or 
excuse  the  publication. 

Where,  however,  there  is  merely  color  of  a  lawful  occasion, 
and  the  party,  instead  of  acting  in  good  faith,  assumes  to  act 
for  some  justifiable  end  merely  as  a  pretense  to  publish  and 
circulate  defamatory  matter,  or  for  other  unlawful  purpose,  he 
is  liable  in  the  same  manner  as  if  such  pretense  had  not  been 
resorted  to:  King  v.  Boot,  4  Wend.  114;  Bradley  v.  Heath,  12 
Pick.  165  [22  Am.  Dec.  418];  HurU  v.  Algar,  6  Car.  &  P.  245; 
Wilson  V.  CoUins,  5  Id.  373;  EiU  v.  Miles,  9  N.  H.  9.  The 
reason  is  too  obvious  to  need  elucidation.  There  must  be  a 
lawful  occasion  to  excuse  the  speaking  of  defamatory  words: 
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SewaU  V.  GaUin,  3  Wend.  294;    Hwrlingame  y.  Buriingame^  8 
Cow.  141. 

If  it  be  found  that  the  occasion  was  of  itself  a  proper  one  in 
which  matter  of  the  nature  set  forth  might  be  cirealated«  the 
defendant  may  jostify  the  pablication,  by  proving  the  truth  of 
the  matter  alleged.  Authorities  can  hardly  be  necessary  in 
aapport  of  this  position.  Sach  cases  have  been  termed  privi- 
leged  cases.  We  think  the  same  role  applicable,  in  this  re* 
speet,  in  criminal,  as  in  civil  cases:  2  Kent  Oom.  20. 

Bat  in  such  case  the  jostification  must  be  as  broad  as  the 
charge.  It  can  not  be  a  sufficient  jaatification,  to  show  that 
part  of  the  matter  is  true:  Shinner  ads.  Potoers,  1  Wend.  451; 
7  Cow.  634;*  Slow  v.  Convers,  4  Conn.  17;  Roberts  v.  Brcvm,  10 
Bing.  619;  Biggs  v.  Dennislon,  3  Johns.  Gas.  198  [2  Am.  Dec. 
145];  Spencer  v.  Southwick,  llJohns.  594;  Sterling  y.  Sherwood, 
20  Id.  204. 

If  in  such  case  the  defendant  justifies  by  showing  the  truth, 
bis  motives  are  not  in  question.  If  upon  a  lawful  occasion  for 
making  a  publication,  be  has  published  the  truth,  and  no  more, 
there  is  no  sound  principle  which  can  make  him  liable,  eveu  if 
be  was  actuated  by  express  malice:  The  King  v.  Wright,  8  T.  B. 
297;  Root  v.  King,  7  Cow.  613;  Fairman  v.  Ives,  5  Baru.  &  Aid. 
642;  King  v.  Boot,  4  Wend.  113  [21  Am.  Dec.  162];  Oilman  v. 
Lou^U,  8  Id.  578  [24  Am.  Dec.  96].  Encouragement  is  often 
lielJ  out,  by  law,  to  common  informers,  to  prosecute,  and  such 
persons  are  in  many  instances  actuated  by  malico  or  cupidity; 
but  the  motive  is  immaterial,  so  lonpf  as  the  piosocutiou  is  well 
grounded. 

It  has  been  said  that  it  is  lawful  to  publish  truth  from  good 
motives,  and  for  justifiable  ends.  But  this  rule  is  too  narrow. 
If  there  is  a  lawful  occasion — a  legal  right  to  make  a  publica- 
tion— and  the  matter  true,  the  end  is  justifiable,  and  that,  in 
such  case,  must  be  sufficient.  If  the  defendant  can  not  justify, 
be  may  show  matter  of  excuse.  It  is  said  in  several  of  the  au- 
thorities, that  the  defendant  may  justify,  or  excuse  the  publica- 
tion. Upon  principle,  however,  there  is  a  palpable  distinction 
between  the  two. 

In  a  civil  case,  matter  in  justification  should  be  pleaded,  or 
notice  of  it  given  by  a  brief  statement:  Laine  v.  WeUs,  7  Wend. 
176;  Powdl  V.  Harper,  6  Car.  &  P.  590;  Cockayne  v.  Hodg- 
kisson.  Id.  543.  But  matter  in  excuse,  merely,  it  is  appre- 
hended, is  properly  given  in  evidence  under  the  general  issue, 
although  it  is  said  it  may  be  pleaded:  Bradley  v.  Heaih,  12  Pick 
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163  [22  Am.  Dec.  418];  Remington  v.  Congdan  elal,  2  Id.  310 
[13  Am.  Dec.  431];  Bodwell  v.  Sioan,  3  Id.  377;  Jackson  v.  Stet- 
son,  15  Mass.  50;  Warr  v.  Jolly,  6  Car.  &  P.  497;  Jjeuns  v.  Wal- 
ter, 4  Barn.  A  Aid.  605;  1  Saund.  130,'  note. 

Matter  in  excuse,  in  a  prosecution  for  a  libel,  is  where  the  de- 
fendant, upon  a  lawful  occasion,  proceeded  with  good  motives 
— upon  probable  grounds — upon  reasons  which  were  apparently 
good,  but  upon  a  supposition  which  turns  out  to  be  unfounded. 
This  is  very  different  from  showing  the  actual  truth  of  the  alle- 
gations; and  here  the  charge  to  the  jury  makes  the  motives  of 
the  defendant  material.  The  direction  is,  substantially,  that 
probable  cause  is  not  a  sufiScient  defense,  if  the  defendant  was 
actuated  by  bad  motives.  The  matter  principally  controverted 
in  this  casCj^^  arises  out  of  this  part  of  the  charge. 

It  is  argued,  that  showing  probable  cause  ought  of  itself  to 
furnish  a  sufScient  defense,  without  any  inquiry  into  the  motives 
of  the  defendant.  But  this  argument  would  place  probable 
cause  and  the  truth  upon  the  same  ground,  which  we  think  is 
incorrect.  Probable  cause  is  undoubtedly  a  circumstance,  and  a 
strong  one,  to  rebut  any  presumption  of  malice;  as  the  absence 
of  it  is  evidence  to  show  malice.  But  malice  may  exist,  not- 
withstanding there  is  probable  cause;  and  if  it  is  proved  to  have 
existed,  why  should  probable  cause  alone  be  a  complete  defense 
for  a  publication  not  warranted  by  the  truth,  and  made  from 
actual  malice,  or  ill  will,  with  a  design  to  injure? 

It  is  urged,  that  this  is  like  an  action  for  a  malicious  prose- 
cution, in  which  the  defendant  may  show  that  he  had  probable 
cause,  and  that  this  furnishes  a  sufiScient  defense,  eVen  if  he 
was  actuated  by  express  malice.  But  there  is  a  plain  distinc- 
tion, and  one  of  some  importance.  The  policy  which  permits 
a  party  to  assert  what,  upon  x^i^obable  grounds,  he  believes  to 
be  his  own  rights,  and  perhaps,  also,  what  he  believes  to  be  the 
rights  of  the  government,  in  the  due  course  of  justice,  does  not 
extend  to  other  occasions,  where  a  similar  necessity  does  not 
exist.  Even  there,  the  form  of  a  judicial  proceeding  must  not 
be  adopted  to  subserve  improper  purposes:  Hili  v.  Miles,  9  N. 
H.  9.  In  other  cases,  it  is  sufficient  for  the  party  to  act  upon 
probable  grounds  merely,  where  he  has  a  good  motive  of  some 
kind  to  influence  him.  There  should  be  no  impunity  in  such  case 
for  express  malice,  and  an  actual  attempt,  induced  by  such  malice, 
to  do  an  injury  to  another.  In  cases  which  do  not  come  within 
the  courts  of  justice,  no  form  is  required,  and  there  is  no  ne- 
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cessitj  for  making  any  allegation  Trhich  has  actual  malice  and 
Ql  will  for  its  foundation,  broader  than  the  truth  will  warrant. 

It  Boems  to  be  going  quite  far  enough  for  any  useful  purpose, 
to  hold  that  an  individual  may,  without  actual  necessity,  pub- 
lish what  is  false  of  another,  if  he  had  probable  cause  for  so 
doing,  and  was  actuated  by  good  motives.  The  authorities,  it 
18  believed,  will  carry  us  no  farther:  Vanderzee  v.  McGregor,  12 
Wend.  545  [27  Am.  Dec.  156] ;  BodweLl  v.  Osgood,  3  Pick.  379; 
(16  Am.  Dec.  228];  2  Id.  310;*  4  Mass.  169;'  6  Car.  &  P.  497;' 
6  Id.  643;*5«oeZZ  v.  CaUin,^  3  Wend.  291;  8  Id.  579;  Inman 
V.  Foster,  8  Id.  606;  Thorn  v.  Blanchard,  5  Johns.  525,  526, 
opinion  of  the  chancellor;  Lewis  v.  Few,  Id.  35;  3  Johns.  Cas. 
393;*  12  Pick.  163;'  Hodgden  v.  ScarleU*  1  Barn.  &  Aid.  232; 
4  Id,  G05,-'  5  Id.  642;*°  Bromage  v.  Prosser,  4  Barn.  &  Cress. 
247;  Woodward  v.  London,  6  Car.  &  P.  548;  Delany  v.  Jones,  1 
Esp.  191;**  McDougaU  v.  Claridge,  1  Camp.  267;  Brown  v. 
Croome,  2  Stark.  297;  Kelley  v.  Partington,  4  Bam.  &  Adol.  700. 
If  the  party  can  not  excuse  the  utterance  of  words,  where 
there  is  express  malice,  he  can  not  surely  excuse  the  publica- 
tion of  a  writing.  In  Lake  v.  King,  1  Saund.  131;  1  Lev.  240, 
it  did  not  appear  that  the  defendant  was  actuated  by  malice. 

The  statutes  passed  on  this  subject  by  several  states  do  not 
go  80  far  as  the  rule  here  stated,  as  they  only  authorize  the 
defendant  to  show  that  he  published  the  truth  with  good  mo- 
tives, and  for  justifiable  ends. 

It  would  be  departing  from  all  sound  principle  to  hold,  as  a 
general  rule,  that  one  might  publish  falsehood  from  bad  mo- 
tives. The  matter  being  untrue,  and  the  motive  bad,  how  could 
the  end  be  said  to  be  justifiable  ?  Proposing,  from  malice,  to 
cause  an  injury  to  another  by  what  is  in  fact  false,  can  hardly 
be  justified  or  excused  by  any  code  of  ethics,  even  if  there  was 
reason  to  believe  its  truth.  And  neither  the  interests  of  public 
justice  nor  the  authorities,  require  us  to  hold  such  doctrine. 

It  would  be  an  idle  and  vain  attempt  to  endeavor  to  reconcile 
all  the  discussions  in  the  books  upon  the  subject  of  libel  and 
Blander.  Many  of  the  cases  which  have  been  cited  to  some  of 
the  points  in  this  opinion,  contain  other  principles,  not  in  ac- 
cordance with  it,  and  which  of  course  we  can  not  be  understood 
aa  adopting.     But  the  distinctions,  now  attempted  to  be  sua- 
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tained,  will,  peiluipay  in  some  degree  reconcile  Um  dedsioiM 
tbemselTes;  and  thej  seem  to  famish  aonnd  practical  rales, 
which,  while  they  give  no  countenance  to  defamation^  ptoteot 
all  persons  in  publishing,  upon  lawful  occasions,  the  trufih  from 
whatever  motives,  and  what  Ihey  have  reason  to  believe  the 
truth,  if  it  is  done  with  motives  which  will  bear  examinatioii. 
And  we  do  not  think  that  the  interests  of  the  commnnily,  or 
the  principles  of  our  institutions,  require  that  the  truth  should 
be  either  justification  or  excuse,  where  the  allegation  has  been 
made  without  any  necessity  or  any  fair  occasion  for  it — made  in 
the  spirit  of  detraction,  and  not  to  subserve  any  justifiable 
purpose;  or  that  any  one  should  be  permitted,  upon  any  ooca- 
sioQ,  to  publish  falsehood  from  actual  malice. 

The  objections  of  the  defendant  must,  therefore,  be  over- 
ruled. 


Libel — P&ivilboxd  GoMMtTincATXONS:  See  Vandenee  v.  MeOregor^  27 
Am.  Deo.  166,  note  158;  King  ▼.  Root,  21  Id.  102;  Bodtoell  ▼.  Osgood,  15  Id. 
228,  note  232;  Thomasy.  OronodL,  5  Id.  269,  note  273;  Regpuhlka  ▼.  Dmni^ 
2  Id.  402. 

Truth  as  JnannoATioN  and  in  Mitioation:  ^^loKing  ▼.  Rool^  21  Am. 
Deo.  102,  note  114,  where  the  other  caaea  in  this  eeriee  are  ooUeoted. 


White  v.  Gay. 

[9  New  Haxpbhibx,  lae.] 

Tbbm  Lot,  Whsk  Ussd  Umqualifiedlt,  Mkanb  a  lot  in  a  townahip,  as 
daly  laid  out  by  the  original  proprietors,  especially  if  it  ia  aaid  to  be  a 
lot  in  a  certain  range  or  right. 

Inooksistxnt  BoijyDARiss  in  Deed,  Which  One  ov,  Retained. — Wbera 
the  boundaries  mentioned  in  a  deed  of  oonveyanoe  are  inoonaigtcait  with 
each  other,  those  are  to  be  retained  which  best  enfaeerve  the  prevailing 
design  manifested  on  the  face  of  the  deed,  and  the  least  certainty  mnat 
yield  to  the  greater  certainty  in  the  description. 

Bbpitonant  Clausb  in  Description,  When  Rejected. — ^Where  an  estate  ia 
clearly  and  explicitly  described  in  a  deed,  and  a  sabeeqnent  clanae  im 
added  as  further  deaoriptive  of  it,  but  which  is  of  doubtful  import,  or  va- 
pugnant  to  the  first  clause,  such  latter  description  will  be  rejected. 

Petition  for  partition.    The  opinion  states  the  case. 

Aihertan,^  for  the  petitioners. 

Farley^  for  the  petitionees. 

Uvrax,  J.    This  case  turns  npon  the  construction  to  be  given 
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to  the  deed  from  the  Penhallows  to  Isaae  Bmiihy  dated  Jvij  % 
1825.  The  deed  couTejs  an  undivided  portion  of  a  certain  lot, 
spedfying  the  right  in  which  it  is  sitnatedy  and  the  number  of 
acres  it  is  said  to  contain.  After  this  description^  the  following 
clause  is  added:  ''And  is  adjoining  land  of  Ebenezer  Qbj, 
Hansel  Alcock,  William  Shearer,  and  Seth  Oay;"  and  the  que8« 
tion  arises,  whether  this  is  part  of  the  original  description  of 
the  land,  or  is  merely  a  specification  of  additional  particulars 
applicable  to  the  lot. 

It  is  often  the  case,  after  giving  a  full  description  of  land 
conveyed,  the  grantor  adds,  and  is  the  same  land  conveyed  to 
me  by  deed  of  a  certain  date,  recorded  in  the  county  records  in 
such  a  book  and  page,  or  other  additional  matter  of  informa- 
tion. In  this  case,  after  giving  a  description  of  the  land,  a 
supplementary  clause  is  added,  and  ''is  adjoining  land  of 
Ebeneaer  Gby,"  etc.  This  phraseology  does  not  purport  to 
give  the  boundariea  of  the  land,  but  is  manifestly,  as  we  think, 
merelj  accessory  to  the  principal  description.  If  this  be  the 
true  construction  of  the  deed,  then  a  particular  lot  was  designed 
to  be  conveyed,  and  the  expression  used  in  such  connection  is 
technical,  and  could  mean  no  other  than  one,  among  various 
lots,  duly  laid  out  by  some  prior  survey. 

Such  being  the  case,  it  becomes  necessary  to  ascertain  from 
other  sources,  in  the  deed  or  elsewhere,  what  lot  is  meant,  as  no 
number  is  given.  It  is  defined  to  be  a  lot  of  land  adjoining  the 
land  of  Ebenezer  Gay,  Mansel  Alcock,  William  Shearer,  and 
Seth  Gay.  This  description  is  applicable  to  lot  number  thirty- 
sjgbt,  iu  all  particulars  except  that  it  does  not  adjoin  land  of 
Ebenezer  Gay;  but  it  is  impossible  to  apply  the  description  to 
any  other  lot.  The  only  way  in  which  such  description  can  be 
made  applicable  to  any  tract  of  land,  is  to  add  to  number  thirty- 
eight  two  additional  gore  lots,  and  part  of  lot  number  thirty- 
nine,  making  three  lots  and  part  of  another  lot,  instead  of  one, 
containing  in  all  two  hundred  and  thirty-three  acres;  but  this 
would  overrule  what  we  conceive  to  be  the  previous  description 
of  the  deed,  and  would  render  the  term  lot  wholly  unmeaning, 
as  used  in  any  technical  sense,  besides  very  much  exceeding  the 
prescribed  quantity  of  land. 

We  sometimes  use  the  term  lot  in  a  restricted  sense,  limiting 
it  at  the  time,  as  a  wood  lot,  a  house  lot,  or  store  lot;  but 
where  the  term  is  used  unqualifiedly,  especially  if  said  to  be  a 
lot  in  a  certain  range,  or  right,  it  is  almost  uniformly  used  in  a 
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technical  sense,  and  means  a  lot  in  a  township  as  duly  laid  oat 
by  the  original  proprietors.  Such,  we  have  no  doubt,  was  the 
intention  here;  and,  number  thirty-eight  being  the  only  lot  to 
which  the  description  can  apply,  it  must  be  considered  as  the 
lot  designed  to  be  conveyed ;  and  that  portion  of  the  description, 
where  it  is  said  to  be  adjoining  land  of  Ebenezer  Qay,  is  a  mis- 
take,  and  must  be  rejected. 

The  well-known  rule  of.  law  is  applicable  here,  that  where 
conflicting  descriptions  can  not  be  reconciled,  that  construction 
must  be  adopted  which  best  comports  with  the  manifest  inten- 
tion of  the  parties,  and  the  circumstances  of  the  case:  Loring  y. 
Norton^  8  Green,  61;  Tenny  v.  Beard,  5  N.  H.  58;  Preston  ▼. 
Bowmar,  4  Greenl.  429.'  Where  the  boundaries  mentioned  in 
a  deed  of  conveyance  are  inconsistent  with  each  other,  those 
are  to  be  retained  which  best  subserve  the  prevailing  design 
manifested  on  the  face  of  the  deed,  and  the  least  certainty  must 
yield  to  the  greater  certainty  in  the  description :  Cholmondeley  v. 
Clinton,  2  Barn.  &  Aid.  625;  Massie  v.  WaUa,  6  Cranch,  148; 
Benedict  v.  Oaylord,  11  Oonn.  335;  Oaiea  v.  Lewis,  7  Yt.  511; 
Worthington  et  al,  v.  Hayley  et  aL*  4  Mass.  205. 

It  is  also  a  rule  of  law,  that  if  an  estate  is  clearly  and  ex- 
plicitly described  in  a  deed  of  conveyance,  and  a  subsequent 
clause  is  introduced,  as  farther  descriptive  of  the  estate,  but 
which  is  of  doubtful  import,  or  repugnant  to  the  first  clause, 
such  latter  description  will  be  rejected:  Cutler  v.  Tufts,  3  Pick. 
272;  Cartwright  v.  AmaU,  2  Bos.  &  Pul.  43. 

These  principles  sustain  the  construction  we  have  given  to 
the  deed  from  the  Fenhallows  to  Smith,  limiting  the  title  of  the 
petitionees,  under  such  deed,  to  lot  numbered  thirty-eight.  The 
land,  therefore,  included  in  the  petition  for  partition,  not  hav- 
ing been  conveyed  by  said  deed,  remained  the  property  of  the 
Penhallows,  until  conveyed  by  them  to  the  petitioners,  April 
3,  1834.  The  petitioners  are,  therefore,  entitled  to  judgment 
for  partition  for  the  interest  so  conveyed  to  them,  being  thirty- 
three  and  one  third  forty-eighth  parts  of  the  same.  Also,  for 
their  portion  of  land  derived  by  title  from  Edward  Cutts,  being 
in  all  forty-one  and  one  third  forty-eighth  parts  of  the  land 
named  in  the  petition. 

It  has  been  said,  that,  if  the  construction  of  the  deed  from 
Smith  is  limited  to  lot  numbered  thirty-eight,  then  Seth  Gay,  the 
only  one  of  the  petitionees  who  has  pleaded  in  the  case,  has  no 

1.  Pfitton  T.  Bowmar,  2  Bibb,  4d3.  a.  WoHkinffton  T.  Bjfiiftt, 
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titte  in  the  land  embraced  in  the  petition^  and  therefore  a  ver- 
dict ahoold  have  been  taken  in  his  favor;  but  he  should  have 
diflolaimedy  and  have  set  up  no  title  to  the  tract.    Not  having 
done  this,  it  is  too  late  now  to  take  the  exception. 
Judgment  for  partition. 


laeoiMitteiit  dMoriptkm  In  daed:  Sae  Bramd  v.  /knowf » 19  Am.  Dm.  176| 
Vm  T.  Bamd^^  11  Id.  101. 
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[1  Habbbkw.  88.] 
JVDaWDXT  BkNDXBED  "  lOB  THB  PLADrnTF,"  BT   A  JusnOB  OF  THB  PbAOI, 

is  neoeesarily  implied  and  understood  to  be  against  the  defendant  nanied 
in  all  the  other  proceedings  in  the  case. 
Judombnt  of  Justice  of  Peace  will  not  be  Revxbsed  merely  becaoae  tha 
copy  of  the  sommons  served  upon  the  clefendant  named  ten  a.  v.,  in- 
stead of  ten  p.  u.,  as  the  hour  for  his  appearance,  where  he  did  not 
appear  at  any  hour  on  that  day,  and  there  is  no  ground  to  infer  that  he 
suffered  injury  by  reason  of  the  mistake. 

Oebtiobabi  to  a  justice  of  the  peace.  The  opinion  states  the 
case. 

By  Oourty  Btebson,  J.  I  have  searched  earnestly  for  some  good 
ground  for  reversing  this  judgment;  but  I  have  not  found  any^ 
either  in  the  reasons  assigned,  or  any  others  discovered  in  the 
record.  One  objection  urged,  was,  that  the  summons  was  re- 
turnable at  two  p.  M.f  according  to  which  hour,  the  justice  pro- 
ceeded to  trial  and  judgment:  whereas,  the  copy  served  on  the 
defendant,  was  to  appear  at  ten  a.  m.  as  was  alleged.  But  there  is 
no  ground  to  infer  any  injury  to  the  defendant.  He  never  ap- 
peared at  all  before  the  justice,  pending  the  suit;  either  at  ten 
A.  M.  or  two  p.  M. ,  or  any  other  hour.  He  can  not  pretend  there- 
fore, that  he  was  misled  by  the  service.  Had  he  appeared  at  ten 
o'clock,  he  would  have  learned  the  error,  and  been  effectually 
saved  from  all  harm  therefrom.  Or  if  he  had  not  then  received 
correct  information,  the  court  would  have  perceived  that  he  had 
been  unfairly  dealt  by,  and  would  have  intended,  that  he  had 
received  damage,  in  order  to  relieve  him  from  the  judgment 
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thus  obtained.  Bat  it  is  not  necessary  to  express  any  final 
opinion  on  this  point;  for  the  fact  is  not  established  in  such 
manner,  that  the  court  can  notice  it. 

Again,  it  was  urged,  that  there  is  no  judgment  against  any 
one.  The  language  of  the  justice's  docket  is,  "  after  duly  con- 
sidering the  evidence,  I  gave  judgment  for  the  plaintiff,  for  the 
sum  of,"  etc.  But  no  doubt  can  possibly  arise  on  this  entry, 
after  a  recital  of  the  parties  to  the  action  and  all  the  previous 
proceedings,  in  a  concise  and  lucid  manner.  It  would  there- 
fore  be  too  much  to  say  it  is  not  sufficiently  manifest,  against 
whom  the  judgment  is  rendered.  It  must  necessarily  be  im- 
plied and  understood  to  be  against  him,  against  whom  all  the 
other  proceedings  were  taken.  The  judgment  should  there- 
fore be  affirmed. 

HoBBBLOWEB,  0.  J.,  and  Fobd,  J.,  concurred.  Judgment 
affirmed* 


Oyebseebs  of  Alexandria  v.  Oyebseebs  of 

Bethlehem. 


[1  Habbzsox,  119.J 

ATTAnmio  Aos  or  Twxntt-ons  is  not  Ipso  Faoto  Emancipation,  in  respeot 
to  the  question  of  settlement;  so  long  as  the  child  remains  single,  enters 
into  no  contract  inconsistent  with  the  idea  of  his  being  a  member  of, 
and  in  a  sabovdinate  sitoation  in  his  father's  family,  acquires  no  settle- 
ment for  himself »  and  makes  his  father's  house  his  home,  no  matter  what 
his  age  may  be,  he  wiU  follow  any  newly-acquired  settlement  of  his 
lather. 

Idiot  Lnmro  wttb  his  Fathsr  mat  Derivb  a  Skttlbmebt,  no  matter  what 
his  age  may  be. 


Ckbtiobabl     The  opinion  states  the  case. 

8axUm  and  Southard,  for  the  plaintiffs. 

Oreen  and  Hoisted,  for  the  defendants. 

Bj  Ooorty  HoBHBLOWKB,  C.  J.  The  pauper  is  an  idiot,  or  at 
most  of  such  feeble  mind  that  she  has  never  been  able  to  take 
care  cxf  herself.  She  is  now  upwards  of  fifty  years  of  age,  and 
has  always  resided  with  her  father,  as  a  member  of  his  family. 
She  was  bom  in  Bethlehem,  where  her  father  then  resided;  but 
he  never  had  any  settlement,  either  there  or  elsewhere,  until  the 
year  1812,  when  he  purchased  an  estate  in  Alexandria,  and  ac- 
quired a  settlement  there;  his  daughter  being  then  more  than 
twenty-one  years  of  age.    He  is  now  eighty-five  years  old,  and 


i 
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being  unable  to  provide  for  and  take  care  of  his  daughter,  she 
was  removed,  by  an  order  of  two  justices,  from  Alexandria  to 
Bethlehem,  the  place  of  her  birth.  That  order  was  quashed  by 
the  quarter  sessions  of  Hunterdon;  and  this  certiorari  is  brought 
by  the  overseers  of  the  township  of  Alexandria,  for  the  pur- 
pose of  reversing  that  order.  The  questions  raised  at  the  ai^gu- 
ment  were: 

1.  Whether  the  simple  fact,  of  attaining  the  age  of  twenty- 
one  years,  is  an  emancipation,  and  deprives  the  child  of  the 
benefit  of  a  subsequently  acquired  settlement  by  the  father;  and, 

2.  Whether,  if  that  is  the  general  rule,  the  case  of  an  idiot 
does  not  form  an  exception  to  it. 

The  cause  was  extensively  argued,  and  a  great  many  cases 
cited  by  counsel  on  both  sides,  but  it  seems  to  me  a  veiy  plain 
case.  It  is  true  there  appears  to  be  some  confusion  in  the  books, 
arising  from  the  manner  in  which  the  rule  has  been  expressed 
by  some  of  the  judges,  and  especially  from  what  is  reported  to 
have  been  said  by  Lord  Kenyon  in  Bex  v.  Offchurch,  8  T.  R. 
116;  Rex  y.Whitton,  Id.  855;  and  in  Rex  v.  CoUingboume^  4  Id. 
199.  But  in  Rex  v.  Roach,  6  Id.  245,  251,  his  lordship  took  oc- 
casion to  explain  himself,  or  rather  to  say,  that  he  must  have  been 
misunderstood;  and  thought  he  could  not  have  said  what  had 
been  reported  of  him  in  Rex  v.  Whitton,  **  because  it  never  was 
his  opinion,  that  the  mere  circumstance  of  the  son's  attaining 
the  age  of  twenty-one,  was  an  emancipation,  so  as  to  prevent 
his  having  a  derivative  settlement,  gained  by  his  father  after- 
wards, if  the  son  continued  to  live  with  the  father;"  and  then  he 
adds,  "  for  if  the  son,  with  unbroken  continuance,  remain  with, 
and  a  member  of,  the  father's  family,  he  is  not  emancipated." 

The  rule  I  take  to  be  this:  that  nothing  emancipates  a  child, 
in  the  sense  here  spoken  of,  under  the  age  of  twenty-one  years, 
but  marriage,  or  acquiring  a  settlement  of  his  own;  but  after 
attaining  the  age  of  twenty-one,  he  may  also  be  emancipated  by 
separating  himself  from  and  ceasing  to  be  a  member  of  his 
father's  family.  But  so  long  as  the  child  continues  single;  en- 
ters into  no  contract  inconsistent  with  the  idea  of  his  being  a 
member  of,  and  in  a  subordinate  situation  in  his  father's  family ; 
acquires  no  settlement  for  himself,  and  makes  his  father's  house 
his  home,  so  long,  whatever  may  be  his  age,  he  will  follow  any 
newly  acquired  settlement  of  his  father.  The  age  of  twenty- 
one  is  fixed  upon,  and  spoken  of  in  the  books,  not  as  the  period 
when  emancipation  takes  place;  but  as  the  age,  at  or  subse- 
quent to  which,  the  child  may  emancipate  himself  by  with- 
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drawing  from  his  father's  family,  and  setting  up  for  himself  in 
the  world.  And  this  is  reasonable,  for  when  a  man  acquires  a 
settlement,  it  is  not  for  himself  alone,  but  for  his  family;  and 
bis  children,  whether  young  or  old,  so  long  as  they  are  unmar- 
ried and  reside  with  him,  are  members  of  his  family. 

Not  a  single  case  can  be  found  in  which  the  age  of  twenty-one 
years  has,  ipso  facto,  been  adjudged  an  emancipation,  in  respect 
to  the  question  of  settlement.  On  the  contrary,  in  Eastwoodhey 
T.  Westwoodhey,  1  Stra.  438,  and  3  Burns  Just.  370;  Budgden  v. 
AmpOiiU,  Burr.  Set.  Gas.  270;  and  3  Burns  Just.  372;  Bex  v. 
Heath,  5  T.  B.  583;  and  in  Bex  v.  Everton,  1  East,  526,  though 
the  paupers  in  those  cases  were  more  than  twenty-one  years  of 
age,  when  the  new  settlements  of  their  respective  fathers  were 
acquired,  yet  the  decisions  of  the  courts  were  made  upon  en- 
tirely other  grounds.  In  Bex  y.  Boach,  6  T.  B.  247,  the  fact  of 
the  pauper's  being  of  full  age  before  her  father  acquired  his 
last  settlement,  was  not  relied  upon,  even  by  counsel;  and  the 
ease  was  decided  solely  upon  the  ground,  that  she  had  separated 
herself  from  her  father's  family,  after  she  had  attained  the  age 
of  twenty-one  years.  In  Bex  v.  Walpole,  1  Bl.  669,  the  pauper 
enlisted  as  a  soldier,  while  under  age,  but  did  not  return  to  his 
father  until  after  he  was  twenty-one,  and  the  father's  newly 
acquired  settlement  was  denied  to  him,  not  because  he  was  of 
full  age;  but  because  he  remained  absent  after  he  was  so.  So 
too  in  a  more  recent  case:  Bex  v.  Hardvoick,  5  Barn.  &.  Aid. 
176;  7  Eng.  Com.  L.  62;  where  the  son  was  drawn  as  a 
militia-man,  and  was  not  discharged  until  after  he  was  twenty- 
one  years  of  age;  though  in  this  case  I  should  have  doubted  if 
his  absence  after  that  period  was  not  voluntary. 

Upon  the  whole,  I  am  satisfied  the  general  rule  is,  and  always 
has  been,  as  I  have  stated;  that  attaining  the  age  of  twenty-one 
is  not  ipso  yhcto  emancipation.  But  then,  the  counsel  for  the 
plaintiffs  contend,  that  as  the  pauper  was  not  capable  of  mak- 
ing any  election  after  she  attained  her  full  age,  and  thereby 
emancipating  herself,  the  law  ought  to  elect  for  her,  and  judge 
her  emancipated  at  that  age.  If  it  would  be  for  her  benefit, 
perhaps  we  ought  to  do  so:  but  that  is  not  the  case.  The  very 
fact  that  she  has  never  been  capable  of  electing  to  separate  her- 
self from  her  father's  family,  is  the  reason  why  the  law  considers 
her  still  a  member  of  that  family.  If  she  had  always  continued 
a  minor,  she  would  have  continued  unemancipated  by  separation, 
because  she  was  a  minor,  and  not  capable  of  choosing  to  sep- 
arate herself  from  her  father's  family;  and  precisely  for  tht 
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same  reason  she  now  remains  unemancipated.  In  Bex  ▼.  Bacu^^ 
6  T.  B.  250,  the  counsel  put  the  case  of  an  idiot,  liying  with 
his  father,  and  take  it  for  granted  he  may  derive  a  settlement, 
let  his  age  be  what  it  may.  This  was  not  denied;  and  in  a  re- 
cent case.  Rex  v.  Mtich  Gowaine,^  2  Bam.  &,  Adol.  861;  22Eng. 
Com.  L.  201,  this  very  point  was  fully  and  solemnly  ruled  in 
the  king's  bench.  This  case,  though  not  authority,  is  a  dear 
precedent,  falling  in  entirely  with  my  views  and  feelings. 
The  order  of  the  sessions  must  therefore  be  affirmed. 

FoBD  and  Btbbson,  JJ.,  concurred.     Order  affirmed. 


Cited  and  approyed  In  Brown  v.  Ramsay ,  5  Dutch.  117,  120,  to  the  point 
that  arriving  at  the  age  of  twenty-one  is  not  ipsofado  emaneipaticm. 


Whttb  v.  Whttb. 

[1  Habshox,  303.] 

DowBBr-DxviBE,  Whxn  Ebgabdbd  as  Madb  in  Lixu  of.— Where  a  teatatCNr 
bequeaths  to  his  wife  one  room  in  his  dwelling-house,  and  a  eomfortable 
maintenanoe  out  of  his  real  estate  during  her  life  or  widowhood,  and 
then  devises  to  his  two  sons  all  his  real  estate,  to  be  equally  divided  be- 
tween them,  such  bequest  to  the  wife  will  be  regarded  as  made  to  her  in 
lieu  of  her  dower. 

0EVISB  IN  Lieu  of  Dowek  need  not  be  expressly  declared  to  be  such  in  a 
will,  if  the  intention  to  make  it  so  be  apparent,  and  the  claim  of  dower 
would  be  inconsistent  with  its  other  provisions. 

Widow  to  Whom  Devise  of  Real  Estate  is  Made  in  Lieu  or  Dower  most, 
within  six  months  after  the  probate  of  the  will,  dissent  from  such  dovise, 
or  she  will  be  barred  of  her  action  for  dower. 

Devise  of  One  Room  in  a  House  is  a  devise  of  real  estate. 

Bblease  of  Dower  must  be  by  Deed,  and  therefore  a  parol  release  it  not 
sufficient  to  bar  an  action  of  dower. 

R»T«A«y»  OF  Dower  in  One  Moiett  of  a  Farm  will  not  release  it  in  the  other 
moiety;  nor  will  a  release  to  one  tenant  in  common  for  his  share  relean 
it  to  another  tenant  in  common  who  has  a  different  share. 

DowEB.    The  opinion  states  the  case. 

Hartshame,  for  the  demandant. 

Bandolph,  contra. 

By  Court,  Fobd,  J.  This  is  an  action  for  dower  in  a  him- 
dred  acres  of  land;  the  count  is  in  the  usual  form;  the  tenant 
pleads  five  pleas  in  bar;  the  demandant  demurs  to  each  plea, 
and  thus  its  sufficiency  is  put  in  issue,  to  the  court.    It  ap- 

1.  Bm  y.  Muak  Cowame,  2  Bam.  h  Adol.  861;  8.  C,  32  Bag.  Com.  L.  8tt. 
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poors  that  the  husband  in  his  \eill,  made  the  following  pro- 
vision for  his  wife:  "  I  give  and  bequeath  to  my  beloved  wife 
Eleanor  White,  all  the  property  that  she  had  or  brought  with 
her  when  I  married  her,  and  I  farther  order  that  she  shall  have 
one  room  in  my  dwelling-house,  and  a  comfortable  mainte- 
nance out  of  my  real  estate,  during  her  natural  life  or  widow- 
hood. And  I  give  and  bequeath  unto  my  two  sons,  Biohard 
White  and  Peter  White,  all  my  lands  and  buildinga,  to  be 
equally  divided  between  them  in  quantity  and  quality;  and  I 
further  order  that  my  son  Richard  White,  shall  have  my  wagon 
and  horses,  and  I  also  give  to  my  sou  Peter  White,  my  other 
wagon,  and  one  yoke  of  oxen,  yoke  or  yokes." 

The  tenant  avers  in  his  first  plea,  that  after  the  death  of  the 
husband,  the  widow  accepted  of  the  bequests  made  to  her  in 
the  will;  it  farther  avers  that  those  bequests  were  made  to  her 
in  lieu  and  satisfaction  of  her  dower.  It  is  observable  that  in 
the  will,  they  are  not  expressed  to  be  in  lieu  of  her  dower,  and 
the  demandant  alleges  a  reason,  why  they  were  intended  not  to 
be  so;  that  the  estate  consisted  principally  in  wood  land,  from 
which  she  could  obtain  nothing  beside  fuel;  and  knowing  that 
one  third  of  the  residue^  after  deducting  for  labor  and  tillage, 
could  not  supply  the  exigencies  of  her  condition,  her  husband 
superadded  these  bequests  in  his  will,  without  expressing  the 
slightest  intention  that  they  should  be  in  lieu  of  her  dower. 

It  was  holden  in  former  times  according  to  1  Inst.  36,  b, 
that  "  a  devise  by  will  can  not  be  averred  to  be  in  satisfaction 
of  dower,  unless  it  be  so  expressed  in  the  will;"  but  modern 
decisions  do  not  maintain  this  dictum;  they  hold  that  the  will 
of  a  man  is  hisintention,  and  whenever  that  intention  manifestly 
appears,  though  not  directly  expressed  in  words,  it  shall  prevail; 
therefore  that  a  devise  may  be  averred  to  be  in  lieu  of  dower,  with- 
out being  so  expressed  in  the  will,  if  the  testator  manifestly  in- 
tended it  to  be  so.  It  was  abundantly  established  in  the  case 
of  VUla  Real  v.  Oaltoay,  1  Bro.  292,  that  a  devisee  can  not  claim 
under  a  will,  which  is  an  affirmation  of  it,  aud  also  claims  so 
contrary  to  it,  as  to  overthrow  or  disturb  the  testator's  material 
provisions  therein  made.  The  cases  to  this  effect  are  collected 
in  4  Kent  Com.  66,  where  he  infers  from  them  with  great  clear- 
ness, the  general  rule,  thus,  '*  that  a  testamentary  provision 
must  be  declared  in  express  terms,  to  be  in  lieu  of  dower,  or, 
that  intention  must  be  deduced  by  clear  and  manifest  im- 
plication from  the  will,  founded  on  the  fact,  that  the  claim  of 
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dower  would  be  inconsistent  with  the  will,  or  so  repugnant  to 
its  dispositions,  as  to  disturb  and  defeat  them." 

The  same  doctrine  is  recognized  by  Chancellor  Yroom,  in 
Stark  V.  Hunton,  1  Sax.  Gh.  225.  Now  if  the  demandant  shall 
be  allowed  to  recover  dower  in  the  real  estate,  it  will  disturb 
and  prevent  the  testator's  own  provisions  from  being  carried 
into  effect.  He  has  provided  for  her  a  comfortable  main- 
tenance, and  has  made  it  a  charge  npon  his  whole  real  estate, 
so  that  it  goes  with  the  estate  as  a  burden,  into  the  hands  of 
his  two  sons,  Richard  and  Peter,  the  devisees;  they  are  to  fur- 
nish the  maintenance,  and  in  consideration  of  it,  they  are  to 
have  the  whole  estate.  Now  if  the  widow  takes  one  third  of  it 
for  her  dower,  and  they  obtain  only  two  thirds  of  it  during  her 
life-time,  it  wholly  deranges  the  testator's  settlement,  which 
was  that  they  should  have  the  whole  estate,  and  be  liable  in  re- 
spect of  it,  for  the  whole  of  her  maintenance.  The  will  can 
never  be  executed  according  to  his  intent,  for  the  sons  will  have 
only  two  thirds  of  what  the  testator  intended;  and  the  utter- 
most for  the  widow,  would  be  only  two  thirds  of  the  maintenance 
provided  and  intended  for  her.  The  testator's  settlement  would 
be  broken  up,  aud  some  other  would  have  to  be  substituted  in 
the  place  of  it.  Either  the  widow  must  lose  her  whole  main- 
tenance, or  it  must  be  apportioned  on  the  sons  according  to  the 
proportional  part  of  the  lands  they  obtain.  If  she  by  an  act  of 
her  own,  takes  one  third  of  the  land  away  from  the  sons,  does 
she  not  discharge  them  from  any  maintenance?  ''If  a  man 
having  a  rent  charge,  purchases  part  of  the  land  out  of  which 
the  rent  issues,  the  whole  rent  is  thereby  extinguished,  because 
willfully  and  by  his  own  act,  he  has  prevented  the  operation  of 
the  charge  on  the  land,  according  to  the  original  grant:  ' '  litt., 
sec.  222;  Oiib.  on  Bents,  152.  If  so,  her  claim  of  dower  con- 
travenes the  will,  by  defeating  the  very  maintenance  the  testa- 
tor has  provided  for  her.  If  it  be  said  that  dower  accrues  by 
operation  of  law,  not  by  her  own.  act^  and  therefore  that  the 
charge  shall  not  be  entirely  lost,  but  apportioned  on  Biohard 
and  Peter,  according  to  the  estate  they  actually  receive,  even 
this  will  defeat  the  disposition  made  by  the  testator,  according 
to  which  the  sons  were  to  have  all  the  land,  and  to  furnish  the 
whole  of  the  maintenance.  But  the  possibility  of  an  apportion- 
ment, is  questionable.  A  sum  of  money  is  upportiouable  into 
certain  parts,  but  how  will  it  be  done  with  the  thing  called  a 
"comfortable  maintenance"?  the  expense  for  which,  will  vary 
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with  peace  or  war  prices,  with  dearth  or  plentiful  seasons,  nay 
with  her  own  personal  condition,  whether  it  be  that  of  sound 
health,  or  that  of  decrepitude  and  helplessness.  What  wisdom 
could  make  a  permanent  apportionment,  of  two  thirds,  of  such 
an  evei^varying  thing  as  comfortable  maintenance  ?  But  even 
if  it  could  possibly  be  done,  it  would  entirely  defeat  the  testa- 
tor's arrangement.  Therefore  the  plea  is  manifestly  right  in  the 
averment,  that  the  bequests  in  the  will  to  the  widow,  were  in- 
tended by  the  testator,  to  be  to  her  in  lieu  of  her  dower.  Judg- 
ment must  be  accordingly  rendered  on  this  plea  for  the  defend- 
ant; nevertheless  the  demandant  wiU  be  allowed  to  withdraw 
her  demurrer,  and  to  traverse  her  acceptance  of  these  bequests, 
pursuant  to  the  agreement  of  the  parties,  if  she  shall  deem  it 
advisable  to  do  so. 

The  second  plea  avers,  that  the  husband  devised  to  the  de- 
mandant, part  of  his  real  estate,  to  wit:  a  room  in  his  dwelling- 
house,  and  a  comfortable  maintenance  out  of  his  real  estate; 
that  be  did  not  express  whether  such  devise  was  to  be  in  lieu  of 
dower  or  not;  that  he  devised  over  all  his  real  estate;  that  the 
demandant  survived  him;  that  probate  was  made  of  his  will; 
and  that  within  six  months  after  probate  thereof,  the  demand- 
ant did  not,  in  writing,  express  her  dissent  to  receive  the  real 
estate  so  devised  to  her,  in  satisfaction  and  bar  of  her  right  of 
dower,  as  by  the  statute  she  was  bound  to  do.  To  this  plea, 
there  is  a  demurrer  admitting  the  plea  to  be  true,  that  such  de- 
vises were  made  to  her,  but  denying  that  they  conveyed  to  her 
any  real  estate.  The  statute  provides  (B.  L.  677,  sec.  1), 
that  if  a  devise  be  made  to  the  widow,  of  any  real  estate,  whether 
for  life  or  otherwise,  it  shall  bar  her  right  to  dower  in  lands  de- 
vised to  others,  unless  she  dissent  in  writing  within  six  months 
after  probate,  to  receive  them  in  lieu  of  her  dower.  The  de- 
mandant insists  that  the  testator  did  not  devise  to  her  any  real 
estate,  and  that  the  plea  shows  none.  The  "  comfortable  main- 
tenance," is  denied  to  be  either  land  or  real  estate,  within  the 
meaning  of  the  statute.  And  as  to  the  room  in  the  dwelling- 
house,  it  is  argued  that  the  word  house  does  not  include  any 
land,  within  its  legal  signification.  In  support  of  this  position, 
we  are  referred  to  2  Bl.  Com.  19,  where  the  author  observes, 
that,  by  a  grant  of  a  castle  or  messuage,  and  the  like,  nothing 
else  will  pass,  except  what  faUs  with  the  utmost  propriety  un- 
der the  term  made  use  of.  Now  the  author  does  not  say  that 
the  land  at  the  foundation  of  the  castle  does  not  properly  fall 
under  the  term,  or  the  grantee  could  have  by  the  grant  only  a 
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castle  in  the  air:  he  meaDS  that  nothing  more  of  land,  than 
precisely  what  the  castle  covers,  will  pass  by  the  word  castle  or 
hoase,  ]^less  the  word  appurtenances,  or  something  equivalent 
to  it,  is  mentioned  in  the  grant.     The  case  of  HUl  v.  Orant,^ 
1  Plowd.  170,  proves  that  the  foundation  of  a  house  is  in  law 
considered  a  part  of  it;  but  even  with  that  allowance,  the  pas- 
sage in  the  commentaries  has  been  considered  too  narrow,  for 
it  is  laid  down  in  1  Inst.  5,  that  a  grant  of  a  castle  may  con- 
vey a  manor.    But  this  is  not  the  case  of  a  grant;  we  are  here 
considering  a  will,  wherein  the  gift  of  a  house  may  convey  all 
the  land  within  the  curtilage:  Garden  v.  Tiick,  Cro.  Eliz.  89; 
Doe  V.  CoUins,  2  T.  B.  498.    On  the  same  principle  that  a  house 
is  real  estate,  a  room  must  likewise  be  so,  in  a  house,  as  having 
its  share  in  the  foundation.     If  the  widow  should  be  put  out  of 
the  room,  may  she  not  recover  it  in  ejectment  and  have  a  writ  of 
possession  ?    Ejectment  will  lie  for  "  a  chamber  in  the  second 
story"  of  a  house,  if  a  proper  designation  of  the  house  be  given; 
even  *'de  una  roama"  has  been  holden  good:  Bun.  on  Eject. 
24,  25.    Then  this  is  a  devise  of  real  estate,  from  which  the  de- 
mandant did  not  dissent,  either  in  the  manner  or  within  the 
time,  required  by  the  statute;  her  right  of  dower  is  therefore 
necessarily  barred  by  law,  and  judgment  on  this  plea  must  be 
rendered  for  the  defendant. 

The  third  plea  avers  a  consideration,  for  which  the  demandant 
agreed  to  release  her  dower;  and  the  fifth  plea  avers  that  she 
did  release  it;  not  showing  whether  the  agreement  in  the 
former  plea,  or  the  release  in  the  latter,  was  in  writing  or  bj 
parol.  For  this  reason  there  is  a  special  demurrer  to  each.  I 
am  of  opinion  that  neither  of  them  is  sufficient  to  bar.the  action, 
and  that  they  must  be  set  aside.  An  agreement  to  release  dower, 
can  not  operate  as  a  release,  until  it  be  executed,  it  being  only 
an  agreement,  which,  if  broken,  may  subject  the  demandant  to 
an  action  on  the  case  for  damages;  but  can  not  convey  her  title 
to  land.  Also,  if  the  defendant  pleads  a  release,  he  must  show 
that  it  is  by  deed,  and  make  a  profert  of  it  in  court,  otherwise 
he  deprives  the  adverse  party  of  the  right  to  see  it  and  hear  it 
read  and  of  the  proper  means  of  answering  it. 

The  fourth  plea  avers  that  the  premises  consist  of  a  farm,  de- 
vised to  the  said  Richard  and  Peter,  equally  to  be  divided  be- 
tween them,  that  the  premises  were  in  the  sole  possession  of  Peter, 
on  a  certain  day,  when,  by  a  writing  under  her  hand,  the  de- 
mandant released  her  claim  of  dower  in  said  farm,  on  the  part 

1.  BUi  T.  Ormmg*, 


Nov.  1837.]  Whttb  v.  Whitb.  237 

of  the  said  Bichard;  by  means  whereof  Richard's  portion  of  the 
said  farm,  then  in  the  occupation  of  Peter,  ^'and  the  said  farm'' 
released  and  discharged  from  her  claim  of  dower.  The  de- 
mandant demurs  to  this  for  duplicity,  in  that  it  first  avers  a  re- 
lease of  dower  in  Bichard's  moiety,  and  secondly,  a  release  of 
it  in  the  whole  farm.  But  the  allegation  of  duplicity  is  cer- 
tainly a  mistake;  the  plea  presents  only  a  single  traversable 
fact,  namely,  a  release  of  dower  in  Bichard's  moiety;  the 
subsequent  viriute  cujua,  only  shows  the  operation  and  effect  of 
it,  in  law,  which  can  not  be  traversed  or  put  in  issue  to  the 
country.  Neither  is  the  plea  argumentative,  as  where  one  fact 
is  stated,  that  another  fact  may  be  inferred  from  it.  It  is  ad- 
missible to  state  a  fact  together  with  the  operation  in  law.  But 
there  is  a  substantial  objection  to  it,  that  a  release  of  dower  is 
pleaded  without  any  profert  of  the  deed.  Moreover  a  release 
of  dower  in  one  moiety  of  a  farm,  will  not  operate  in  law,  as  a 
release  of  it  in  the  other  moiety;  nor  does  a  release  of  it  to  oue 
tenant  in  common  for  his  share,  operate  in  law  as  a  release  of 
it  to  another  tenant  in  common  who  has  a  different  share.  It 
has  no  analogy  to  releasing  one  of  many  joint  and  several 
obligors,  where  there  exists  but  one  debt,  which  becomes  by  a 
release  to  one,  extinguished,  as  much  as  if  he  had  paid  it  in 
money.  Judgment  must  therefore  be  rendered,  that  this  plea 
is  insufficient  to  bar  the  action. 

HoBNBLowEB,  0.  J.,  and  Bybbsov,  J.,  concurred. 

Judgment  for  the  defendant  on  the  first  and  second  pleas, 
and  for  the  demandant  on  the  third,  fourth,  and  fifth  pleas. 


Cited  and  approved  in  Van  ArsdcUe  y.  Van  ArtdaUy  2  Dutch.  404,  419,  to 
the  point  that  a  devise  of  a  oomf ortable  maintenance  ont  of  real  estate,  for  a 
wife  dnring  her  life  or  widowhood,  evidenced  the  testator's  intention  that 
■ach  devise  shoold  be  in  lieu  of  dower,  although  it  was  not  so  expressly  stated 
in  the  will;  and  in  Colgate  v.  Colgate^  8  C.  E.  Green,  372,  380,  to  the  point 
that  a  provision  for  maintenance  ont  of  real  estate  is  inconsiBtent  with,  and 
hsrs  dower. 

Devibb  nf  Lucu  ov  Dowxb:  See  Jaekion  v.  ChurehiU,  17  Am.  Deo.  514; 
Hairs  caae.  Id.  275,  note  277,  where  the  cases  relating  to  this  subject  art 
collected. 

i^TKACT  or  DowKB,  EvmnrcB  or:  ShaUer  v.  Brand,  6  Am.  Deo.  482. 
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[3  OaxBV  Ob.  18.) 

Tmatob'b  Intxntion  to  Depriyb  Devisex's  Husband  oI  his  ettete  by  tha 
onrtesy,  mnst  clearly  appear  from  the  will,  or  it  will  not  be  allowed,  and 
the  fact  that  he  devises  to  his  daughter  a  farm,  with  the  limitation  that 
it  shall  not  be  "subject  to  the  sale  or  disposal  of  her  husband  in  any 
way,  manner,  or  form  whatsoever,'*  is  not  sufficient  to  show  that  he  in- 
tended to  bar  the  tenancy  by  curtesy,  when  the  husband  was,  at  the  tim« 
of  the  testator's  death  and  for  several  years  preyious,  in  the  oocapatioa 
and  possession  of  the  premises. 

Court  of  Equity  is  as  much  Bound  by  Posimrx  Rules  and  general  maTima 
concerning  property,  as  a  court  of  law. 

Testator  can  not  by  Will  Create  an  Estate  which,  by  the  rules  of  the 
common  law,  he  could  not  in  his  life-time  create  by  deed. 

One  Who  Devises  Fee-simple  Estate  Parts  with  all  the  interest  he  had, 
and  will  not  bo  permitted  to  say  that  such  estate  shall  not  be  sabject  to 
ail  the  restraints  imposed  upon  it  by  law. 

Testator  Who  Devises  to  Femb-govert  an  Estate  in  Feb  can  not  deprive 
her  husband  of  his  estate  by  the  curtesy,  by  any  words  of  restraint  or 
limitation  in  the  will. 

Bill  in  chancery.     The  opinion  states  the  case. 

Frelinghuy serif  for  the  complainants. 

Miller,  for  the  defendants. 

DicKERsoN,  Chancellor.  In  this  case,  the  bill  charges,  thai 
the  complainants  are  the  children  of  James  B.  MuUanj,  one  of 
tbe  defendants,  by  his  late  wife,  Maria  MuUany,  deceased,  who 
was  tbe  daughter  of  Elias  Berger,  late  of  the  county  of 
Bergen,  deceased.  That  on  the  first  of  March,  1816,  the  said 
Elias  Berger  made  his  last  will  and  testament,  and,  among 
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other  matters,  devised  as  follows:  "  I  give  and  bequeath  unto 
xny  daughter  Maria,  the  wife  of  James  B.  Mullany,  one  other 
equal  third  part  of  the  whole  of  the  income  arising  from  my  es- 
tate, real  and  personal,  to  be  paid  to  her,  and  to  no  one  else, 
punctually,  yearly  and  every  year  during  the  term  of  her  natural 
life;  which  annual  allowance  is  intended  for  her  use,  mainte- 
nance, and  support,  and  for  no  other  parpose  whatever,  and  is, 
consequently,  not  to  be  subject  to  the  control  or  disposal  of 
her  husband  in  any  respect.  Then,  immediately  after  the  de- 
cease of  my  wife,  Mary,  they,  my  aforesaid  daughters,  Jane  and 
Maria,  shall  be  entitled  to  an  equal  participation  of  that  equal 
third  part  of  the  income  arising  from  my  estate,  real  and  personal, 
which  is  hereinbefore  set  apart  for  the  maintenance  and  sup- 
port of  my  said  wife,  Mary;  which  my  executors  are  hereby 
directed  to  pay  unto  them  respectively,  and  to  no  other  person 
or  persons  whomsoever,  y-early  and  every  year,  during  the  term 
of  their  natural  lives,  respectively,  for  their  own  use,  main- 
tenance, and  support,  and  for  no  other  purpose  whatever." 

On  the  sixth  of  August,  1823,  Elias  Berger  made  a  codicil  to 
his  will,  in  the  following  words:  *'  I  do  give,  devise,  and  be- 
queath unto  my  daughter  Maria,  the  wife  of  James  B.  Mullany, 
as  an  equivalent,  or  to  make  her  equal  with  her  sister  Jane,  all 
that  certain  farm,  with  the  buildings  thereon,  situate  at  Bergen 
point,  in  the  county  of  Bergen,  and  state  of  New  Jersey,  now 
in  the  occupation  and  possession  of  the  said  James  B.  Mul- 
lany, which  lies,  etc.  (describing  it).  To  have  and  to  hold  the 
dame  uuto  my  said  daughter  Maria,  her  heirs  and  assigns,  for- 
ever; not  in  any  manner  subject  to  the  sale  or  disposal  of  her 
said  husband,  in  any  way,  manner,  or  form  whatever.'^ 

Elias  Berger,  the  testator,  died  in  October,  1826,  leaving  his 
said  wiU  and  codicil  in  force;  and  Maria  Mullany,  bis  daughter, 
died  in  October,  1830,  leaving  her  husband,  James  B.  Mullany, 
one  of  the  defendants,  and  the  complainants,  her  heirs  at  law, 
surviving  her. 

There  are  other  charges  in  the  bill,  of  which  it  is  not  neces- 
sary now  to  take  notice,  as  I  understand  that  upon  the  de- 
murrer filed,  the  only  question  submitted  is,  whether  the 
defendant,  James  B.  Mullany,  is  tenant  by  the  curtesy  of  the 
premises  described  in  the  codicil. 

The  first  question  which  presents  itself,  refers  to  the  inten« 
tion  of  the  testator;  whether  he  intended  by  this  will  to  exclude 
the  husband  from  the  curtesy.  And  in  order  to  arrive  at  that 
intention,  it  is  proper  to  consider  the  situation  of  the  parties  at 
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tbe  time  of  making  the  will,  and  to  compare  expressions  used 
in  the  codicil,  with  expressions  upon  similar  subjects  in  other 
parts  of  the  will.  The  rule  of  construction  upon  this  subjeot 
is,  that  as  it  is  against  common  right,  "  the  instrument  under 
which  it  is  made  must  clearly  speak  the  devisor's  intention  to 
bar  the  husband,  else  it  can  not  be  allowed :"  Olancy,  262. 

As  to  the  situation  of  the  parties,  it  appears  by  the  codicil 
itself  that  the  defendant,  MuUany,  was  in  the  occupation  and 
possession  of  the  premises  at  the  time  of  making  the  codicil; 
and  as  it  appears  by  the  bill  that  he  was  in  possession  after  the 
death  of  his  wife,  I  take  it  for  granted  that  his  possession  was 
uninterrupted  from  the  time  of  making  the  codicil  until  after 
the  death  of  his  wife,  and  that  she  lived  with  him.  Under 
these  circumstances,  it  can  not  be  presumed,  unless  most 
clearly  expressed,  that  the  testator  intended  to  change  the 
situation  of  the  parties  as  to  the  manner  of  occupying  and  en- 
joying the  property,  after  his  death,  which  he  had  sanctioned 
for  the  last  three  years  of  his  life,  and  that  after  the  making  of 
this  codicil.  Nor  do  I  think  that  the  words  of  this  codicil 
necessarily  convey  that  idea,  and  particularly  when  compared 
with  other  expressions  used  in  the  former  part  of  the  will. 
When  bequeathing  to  Mrs.  Mullany  the  third  part  of  the  in« 
come  of  his  estate,  both  real  and  personal,  for  her  life,  he 
directs  it  "  to  be  paid  to  her  and  to  no  one  else;"  and  declares 
it  to  be  "  for  her  use,  maintenance,  and  support,  and  for  no 
other  purpose  whatever,"  and  "  consequently  not  to  be  sub- 
ject to  the  control  or  disposal  of  her  said  husband  in  any 
respect."  But  in  the  codicil,  when  devising  the  farm  to  her, 
the  only  words  of  limitation  or  restraint  are,  that  it  shall  not  be 
**  subject  to  tbe  sale  or  disposal  of  her  husband  in  any  way, 
manner,  or  form  whatsoever." 

As  the  defendant,  Mullany,  was  at  this  time  in  the  quiet  and 
uninterrupted  possession  of  the  farm,  with  his  wife  and  family, 
and  as  the  testator  in  this  latter  devise  has  used  the  terms  "  sale 
and  disposal,"  instead  of  ''  control  and  disposal,"  used  in  the 
former  part  of  the  will,  I  can  not  believe  that  he  intended  to 
exclude  him  from  the  use  and  enjoyment  of  the  farm  during 
tbe  life-time  of  his  wife,  nor  to  debar  him  of  his  rights  after  her 
death.  But  the  more  reasonable  construction  appears  to  me 
to  be,  that  he  intended  to  make  him  use  and  occupy  it  for  the 
benefit  of  himself  and  family,  and  not  to  sell  or  quit  it.  If  he 
had  intended  to  exclude  or  debar  him  from  all  right  or  interest 
in  the  real  estate,  it  is  fairly  to  be  presumed  that  hie  terms  of 
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exclasion  would  bave  been  as  strong,  ai  least,  as  those  used 
with  regard  to  the  personal  estate. 

In  the  case  of  Wills  y.  Bayers^  4  Madd.  409,  there  was  a  be* 
quest  of  a  sum  of  money  to  ikfeme-oovert,  **  for  her  own  nse  and 
benefit;"  and  yet  the  vice-chancellor,  Sir  John  Leaoh,  decreed 
that  it  was  not  for  her  "separate  use,"  because  in  the  same 
will  there  was  a  bequest  to  her  of  other  moneys  ' '  for  her  sole  and 
separate  use."  There  the  construction  given  to  the  former  ex- 
pression was  evidently  controlled  by  the  greater  particularity 
of  the  latter. 

But  if  the  intention  of  the  testator  had  been  more  clearly 
expressed  to  debar  the  defendant,  Mallany,  from  his  curtesy, 
another  question  arises,  how  far  that  intention  shall  prevail? 
In  other  words,  if  a  man  devise  to  a  fevM^voeri  an  absolute 
estate  of  inheritance  in  fee  simple,  and  annex  a  condition  which 
is  inconsistent  with  the  legal  effect  of  that  estate,  will  that  con- 
dition be  effectual  in  equity  ?  Upon  this  subject,  the  correct 
rule  for  the  construction  of  wills,  according  to  my  view,  is, 
"  that  such  an  estate,  which  can  not  by  the  rules  of  common 
law  be  conveyed  by  act  executed  in  his  life-time  by  advice  of 
counsel  learned  in  the  law,  such  an  estate  can  not  be  devised 
by  the  will  of  a  man  who  is  intended  in  law  to  be  incyj^ 
carmlii: "  Corbel's  case,  1  Co.  85. 

It  is  true  that  the  intention  of  parties  should  be  greatly  re- 
garded in  giving  construction  both  to  wills  and  deeds;  but  I 
can  see  no  reason  why  a  man,  without  the  benefit  of  advice  and 
counsel,  should  be  permitted  to  convey  an  estate  by  will,  which 
he  could  not  do  by  deed,  and  with  the  benefit  of  counsel;  nor 
can  I  believe  that  a  court  of  equity  can,  consistently,  dispense 
with  or  disregard  those  general  rules  of  law  upon  which  our 
titles  depend. 

In  the  case  of  Long  v.  Laming,  2  Burr.  1108,  Lord  Mansfield 
says:  "A  court  of  equity  is  as  much  bound  by  positive  rules 
and  general  maxims  concerning  property  (though  the  reason  of 
them  may  have  ceased),  as  a  court  of  law;  and  if  the  intention 
of  a  testator  be  contrary  to  the  rules  of  law,  it  can  no  more 
take  place  in  a  court  of  equity  than  in  a  court  of  law;  if  the 
intention  be  illegal,  it  is  equally  void  in  both  "  And  Lord 
Chancellor  Cooper,  in  the  case  of  Watts  v.  BaU,  1  P.  Wms.  109, 
decreed,  "  that  trust  estates  were  governed  by  the  same  rules, 
and  were  within  the  same  reason  as  legal  estates,  and  if  hus- 
band would  be  tenant  by  the  curtesy  at  law,  so  in  equity." 
And  he  adds:  *'  if  there  were  not  the  same  rules  of  property 
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in  all  courts,  all  thiDgs  would  be,  as  it  were,  at  sea,  and  under 
the  greatest  uncertainty." 

And  the  same  principle  is  established  in  the  later  case  of  Banks 
Y.  Sutton,  2  P.  Wms.  383-397,  632; ^  in  which  case,  after  stating 
the  rule,  the  master  of  the  rolls  says,  there  is  no  exception 
to  the  rule,  nor  any  reason  why  there  should  be.  And  Mad- 
dock,  in  the  first  volume  of  his  treatise,  page  452,  confirms  the 
rule,  and  states  the  only  difference  to  be,  '*  that  where  a  trust 
estate  is  created  by  deed  or  will,  it  is  determined  upon  in 
courts  of  equity,  and  where  a  conveyance  or  devise  is  of  a 
legal  estate,  it  is  determined  on  in  courts  of  common  law,  but 
the  decision  in  each  court  in  the  construction  of  words  of  lim- 
itation is  guided  by  the  same  rules." 

If,  therefore,  courts  of  equity  are  as  much  bound  by  positive 
rules  and  general  maxims  concerning  property,  as  courts  of  law, 
and  if  the  rules  of  construction  are  the  same  in  both  courts,  in 
order  to  arrive  at  the  true  construction  and  legal  effect  of  this 
will,  it  is  proper  to  inquire,  in  the  first  place,  as  to  the  rule  in 
the  courts  of  common  law. 

The  earliest  case  that  I  find  upon  the  subject,  is  that  of  Sir 
Anthony  Mildway,  6  Co.  41 ;  where,  after  great  discussion,  it 
was  resolved:  '*  That  if  a  man  made  a  gift  in  tail,  on  condition 
that  he  shall  not  suffer  a  common  recovery,  that  condition  is 
repugnant  to  the  estate  tail,  and  against  law.  Also  if  a  man 
made  a  gift  in  tail  to  a  feme  upon  condition  that  the  husband 
of  the  tenant  in  tail  after  issue  shall  not  be  tenant  by  the  cur- 
tesy, this  condition  is  void." 

And  in  a  later  case,  in  1798,  the  same  doctrine  is  maintained. 
I  refer  to  the  case  of  Ooodill  v.  BrigJiam,  1  Bos.  &  Pul.  192, 
where  a  devise  was  made  to  a  feme-covert  in  fee,  with  a  decla- 
ration in  the  will,  that  *'  she  might  give,  sell,  and  dispose  of  the 
same,  as  she  should  think  proper,  and  also  give  acquittances 
and  other  discharges,  so  as  not  be  under  the  control  of  her  own 
husband,  who  should  not  intercede  or  meddle  with  any  of  the 
estate  or  effects  thereby  given  to  the  said  feme-covert,"  It  was 
unanimously  ruled,  "  that  such  a  power  was  void,  as  being  in- 
consistent with  the  fee  given  to  her  in  the  first  instance." 

And  in  this  case  I  refer  to  the  views  of  Justice  BuUer,  as  par- 
ticularly applicable  to  the  present  case.  He  says:  *'  The  devisor 
seems  to  have  had  two  intentions,  which  are  inconsistent;  one  was 
to  give  an  estate  in  fee  to  ih^  feme-covert,  the  other  to  qualify  it 

in  such  manner  as  that  her  husband  should  have  no  power  oyer 

-  <  ■ 
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it.  The  last  is  contrary'  to  the  rules  of  law:  the  court  willj 
therefore,  carry  into  effect  the  first  intention,  and  reject  the 
other." 

From  these  cases,  which  have  not,  to  my  knowledge,  been 
overruled,  I  infer  that  those  incidents  which  by  law  are  insep- 
ambly  annexed  to  an  estate,  can  not  be  prohibited  by  any  con- 
dition or  limitation  expressed  in  the  deed  or  will;  and  that  when 
a  man  gives  a  fee  simple,  he  has  parted  with  all  the  interest 
which  he  had,  and  can  not  be  permitted  to  say,  that  such  estate 
shall  not  be  subject  to  all  the  restraints  imposed  upon  it  by  law. 

If  this  doctrine  be  correct,  the  defendant,  Mullany,  would  be 
entitled  to  his  curtesy  in  a  court  of  law;  and  if  the  rule  cited 
from  Corbefa  case,  be  the  true  rule  of  construction,  he  would 
also  be  entitled  in  a  court  of  equity.  And  upon  examining  the 
decisions  in  courts  of  equity,  I  think  they  will  be  found  to  sus- 
tain that  rule. 

There  is  a  class  of  cases  respecting  the  rights  of  married 
women  over  their  separate  property,  and  showing  how  far  they 
may  be  considered  as  unmarried;  but  these  cases  apply  to  per- 
sonal property,  and  the  rents  and  profits  of  real  estate  during 
life,  which  would  by  law  belong  to  the  husband  upon  marriage. 

It  will  be  remarked,  that  by  the  will  of  the  testator  in  this 
case,  the  farm  is  not  given  to  the  separate  use  of  the  wife  dur- 
ing life,  but  it  is  given  to  her  in  fee;  they  being  at  the  same 
time  in  the  use  and  enjoyment  of  it;  and  the  only  condition  or 
limitation  annexed  by  the  will,  is,  that  he  shall  not  sell  or  dis- 
pose of  it,  in  any  way,  manner,  or  form.  I  refer  to  this  part  of 
the  case  to  show,  that  they  had  an  actual  seisin,  both  in  fact 
and  in  law;  could  have  sold  the  property  and  given  an  absolute, 
indefeasible  title  in  fee  to  the  purchaser,  and  the  complainants 
must  take  by  descent  and  not  by  purchase.  In  order  to  avoid 
the  effect  of  marriage  upon  the  property  of  the  wife,  resort  has 
been  had  to  the  intervention  of  trustees,  and  courts  of  equity 
have  declared  that  where  a  trust  was  intended  and  no  trustee 
named,  they  wonld  supply  the  deficiency,  so  that  by  operation 
of  law  trastees  were  raised  up  to  support  and  protect  the  rights 
of  those  who  were  intended  to  be  benefited  by  a  devise  or  gift. 

And  if  the  complainants  can  prevail  in  this  case,  it  must  be 
upon  the  idea  that,  under  this  devise  the  husband  became  trus- 
tee for  his  wife  during  her  life,  and  now  for  the  complainants, 
who  are  her  heirs-at-law.  But  it  will  be  remarked,  that  if  it  be 
80,  it  must  be  a  trust  executed;  for  the  testator  certainly  did  not 
contemplate  any  further  conveyance  to  perfect  the  title,  and 
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there  is  nothing  for  this  court  to  do,  in  that  respect,  nor  is  there 
anything  asked  for  by  the  bill,  which  could  give  this  the  charac- 
ter of  an  executory  trust. 

In  examining  the  decisions  of  courts  of  equity  upon  the  sub- 
ject, the  strongest  case  for  the  complainants  which  I  find,  is 
that  of  Bennet  y.  Davis,  2  P.  Wms.  316,  where  a  devise  of  lands 
in  fee  was  made  to  a  married  woman,  for  her  separate  and 
peculiar  use,  exclusive  of  the  husband,  "  to  hold  the  same  to 
her  and  her  heirs,  and  that  her  husband  should  not  be  tenant 
by  the  curtesy,  nor  have  those  lands  in  case  he  survived  the 
wife,  but  that  they  should,  upon  the  wife's  death,  go  to  the 
heirs."  In  this  case  the  master  of  the  rolls  said  it  was  a  trust 
in  the  husband,  created  by  the  act  of  law,  and  decreed  that  he 
should  join  in  a  conveyance  to  a  trustee,  for  the  separate  use  of 
his  wife,  etc.  But  it  is  to  be  remarked  that  the  question  arose 
in  the  life-time  of  the  wife,  between  her  and  the  creditors  of 
her  husband,  who  had  become  a  bankrupt,  and  although  the 
court  might,  with  great  propriety,  protect  the  property  against 
the  creditors  of  her  bankrupt  husband  (which  is  the  point  of 
the  case),  it  does  not  follow  that  he  would  have  been  barred  of 
his  curtesy.  It  is  true  that  the  master  of  the  rolls,  in  deliver- 
ing his  opinion,  remarks  that  *'  although  the  husband  might  be 
tenant  by  the  curtesy,  yet  he  should  be  but  a  trustee  for  the 
heirs  of  the  wife."  But  this  is  an  expression  not  called  for  bj 
the  case,  and  therefore  not  entitled  to  much  weight,  and  the 
operation  and  effect  of  the  case  should  be  limited  to  the  point 
decided. 

In  the  case  of  Darley  v.  Barley,  3  Atk.  399,  which  was  deter- 
mined a  few  years  later.  Lord  Hardwicke  said,  that  where  an 
estate  is  given  to  a  husband  for  the  use  of  the  wife,  he  may  be 
considered  as  a  trustee  for  her  separate  use.  I  refer  to  this 
case  because  it  was  cited  by  the  counsel  for  the  complainants, 
but  it  appears  to  me  to  have  no  bearing  upon  the  present  case, 
as  it  applied  to  personal  property,  and  the  point  decided  was, 
that  a  father  can  not  apply  a  legacy  left  to  a  child  to  the  main- 
tenance of  that  child. 

I  proceed  to  examine  those  cases  in  equity  which  satisfy  me 
that  the  same  rules  of  construction  should  apply  in  courts  of 
law  and  equity,  and  that  although  the  intention  of  a  testator  ia 
much  regarded  in  courts  of  equity,  yet  that  intention  will  not 
be  carried  out,  even  in  those  courts,  if  it  is  contrary  to  law. 

The  first  case  that  I  find  upon  this  subject  applicable  to  the 
present,  is  that  of  Leonard  v.  Sussex,  2  Yem.  526.    In  that  case 
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a  deviae  was  made  to  trustees  to  convey  to  A.  and  B.  and  the 
beirs  of  their  bodies,  provided  that  it  should  not  be  in  their 
power  to  dock  the  entail  during  their  life.  Decreed  that  thej 
most  be  made  only  tenants  for  life,  and  not  have  an  estate  tail 
conveyed  to  them,  because  the  estate  is  not  executed,  but  exec- 
utory, and  therefore  the  intent  and  meaning  of  the  testatrix  is 
to  be  pursued.  But  the  court  remark:  "  Had  she  by  her  will 
devised  to  her  sons  an  estate  tail,  the  law  must  have  taken 
place,  and  they  have  barred  their  issue,  notwithstanding  any 
subsequent  clause  or  declaration  in  the  will  that  they  should 
not  have  power  to  dock  the  entail."  This  case  establishes  the 
principle  that  the  intention  of  a  testator  can  not  prevail  against 
the  rules  of  law. 

And  five  years  after.  Lord  Chancellor  Oowper,  in  Harvey  v. 
Harvey,  1  P.  Wms.  126,  doubted  the  power  of  devising  real 
estate  to  the  wife's  separate  use  at  all,  because  it  was  repugnant. 
And  Lord  Chancellor  Talbot,  in  the  case  of  Atkinson  v.  HiUch- 
%n»on^  3  Id.  259,  admitted  that  the  devise  of  a  trust  must  have 
the  same  construction  as  that  of  a  legal  estate;  and  further 
stated,  that,  "  though  the  intention  of  the  testator  is  greatly  to 
be  regarded,  yet  that  his  intention  must  ever  be  consistent  with 
the  rules  of  law." 

The  case  of  RoberUi  v.  DixvoeU,  1  Atk.  607,  decided  in  1738, 
appears  to  me  to  have  a  strong  bearing  upon  the  question. 
The  testator  in  that  case  directs  his  trustees  to  convey  freehold 
lands  to  the  feme^overi  during  her  life,  so  that  she  alone,  or 
such  person  as  she  should  appoint,  should  take  and  receive  the 
rents  and  profits  thereof,  and  so  as  her  husband  is  not  to  inter- 
meddle therewith.  The  question  was,  whether  this  was  a  trust 
executed  or  executory;  for  if  executed,  then  feme  was  tenant 
in  tail  and  husband  would  have  his  curtesy,  but  otherwise  if 
executory.  Lord  Hardwicke  was  of  the  opinion,  that  convey- 
ing an  estate  tail  would  defeat  the  intention  of  the  testator; 
and  he  remarks:  *'  That  if  the  wife  had  been  entitled  to  an  es- 
tate tail,  1  do  not  see  but  the  husband  must  have  been  tenant 
by  the  curtesy."  And  as  to  the  question  whether  the  devise  to 
her  separate  use  will  bar  the  husband,  he  says:  "  I  am  of  opin- 
ion it  will  not,  because  here  is  a  sort  of  seisin  in  the  wife." 
This  case  sustains  the  rule,  that  the  intention  must  be  in  conform- 
ity with  the  rules  of  law,  and  at  the  same  time  points  out  the  dis- 
tinction between  executory  and  executed  trusts.  And  the  case 
of  Hearle  v.  Oreenbank,  3  Atk.  695,  decided  by  the  same  chan- 
cellor eleven  years  later,  establishes  the  same  principle,  al« 
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though  in  some  points  the  opinion  of  the  chancellor  in  the  two 
last  cases  appears  to  have  varied. 

But  the  subject  was  again  brought  before  Lord  Chancellor 
Talbot  a  few  years  after,  in  the  case  of  Lord  Olenorchy  v.  Bos- 
ville,  Talb.  Eq.  19,  when  the  court  expressly  declared,  that  where 
an  express  estate  tail  is  devised,  the  annexing  a  power  incon- 
sistent with  it  will  not  defeat  the  estate,  but  the  power  shall  be 
void;  and  the  lord  chancellor  remarks,  ''that  in  cases  of  trusts 
executed  or  immediate  devises,  the  construction  of  the  courts 
of  law  and  equity  ought  to  be  the  same,  for  there  the  testator 
does  not  suppose  any  other  conveyance  will  be  made.  But  in 
executory  trusts  he  leaves  something  to  be  done,  the  trusts  to 
be  executed  in  a  more  careful  and  more  accurate  manner."  And 
in  the  case  of  Austin  v.  Taijlor,  Amb.  376,^  the  lord  keeper  was 
of  opinion,  that  in  the  case  of  imperfect  trusts  only  the  court 
could  make  a  difiTerent  construction  from  a  legal  limitation.  In 
that  case  he  said,  "there  was  no  reference  to  the  trustees; 
without  that  ingredient  he  did  not  find  any  case  where  the 
court  had  given  a  dififerent  meaning  from  what  a  court  of  law 
would  on  a  legal  limitation.*' 

But  the  case  of  Morgan  v.  Morgan^  reported  in  5  Madd.  408, 
is  a  strong  case  in  support  of  the  view  I  have  taken,  and  has  a 
striking  resemblance  to  the  principal  case.  It  was  a  case  be- 
tween the  father  who  claimed  as  tenant  by  the  curtesy,  and  the 
son  v/ho  claimed  as  heir-at-law  to  his  mother.  The  lands  in 
question  had  been  the  estate  of  the  mother,  and  previous  to 
her  marriage  were  conveyed  to  trustees  upon  trust,  **  for  the 
sole  and  separate  use  of  the  (wife)  mother  for  life,  with  power 
to  the  mother  to  appoint  the  fee  by  deed  or  will,  and  for  want 
of  appointment  in  trust  for  the  mother,  her  heirs  and  assigns." 
The  mother  died  without  having  made  an  appointment,  leaving 
her  husband  and  son;  of  course  she  took  an  equitable  estate 
of  inheritance.  After  an  argument  where  all  the  leading  cases 
upon  the  subject  were  cited,  the  vice-chancellor,  Sir  John 
Leach,  decided  that  the  husband  was  entitled  to  his  curtesy, 
and  observed,  "  that  at  law,  the  husband  is  entitled  to  the 
curtesy  whenever  the  wife,  during  the  coverture,  is  seised  of 
an  estate  of  inheritance,  and  has  issue  by  the  husband  capable 
of  that  inheritance,  and  that  equity  follows  the  law  in  the 
quality  of  estates." 

The  vice  chancellor  also  alludes  to  the  cases  of  Hearle  v.  Oreen* 
bank  and  Roberts  v.  Dixwell,  and  remarks,  "  that  as  the  opinions 

1.  Atutai  y.  Taylor. 
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of  Lord  Hardwicke  in  those  two  cases  can  not  be  reconciled,  he 
has  recourse  to  principle  and  analogy." 

He  also  distinguishes  the  case  of  Bennei  v.  Davia  from  that  of 
Morgan  y.  Morgan,  hj  stating,  "  that  in  the  latter  case  the  hus- 
band is  partially  and  uot  wholly  excluded  from  the  eojoyment 
of  the  wife's  property;"  and  remarks, "  that  the  court  would 
hare  restrained  him  from  all  interference  with  the  rents  and 
profits  during  the  life  of  the  wife,  but  there  being  no  further 
exclusion  expressed  in  the  settlement,  the  court  can  have  no  au- 
thority to  restrain  him  from  the  enjoyment  of  his  general  right 
as  tenant  by  the  curtesy  in  the  equitable  inheritance  of  the  wife/' 
These  latter  remarks  apply  with  equal  force  to  the  case  before 
the  court,  for  the  words  used  in  the  settlement  in  the  one  case, 
are  the  same  as  those  used  in  the  will  in  the  other. 

I  find  the  same  doctrine  sanctioned  by  the  authority  of  Mr. 
Clancy,  in  his  treatise  on  the  rights  of  women.  In  page  282, 
he  says,  "  that  if  an  estate  of  freehold  be  limited  to  trustees  for 
the  sole  and  separate  use  of  a  married  woman  and  her  heirs,  al- 
though such  a  limitation  would  entitle  her  to  the  rents  and 
profits  during  the  marriage,  and  would  enable  her  to  dispose  of 
them  as  she  thought  fit,  yet  she  could  not,  without  the  concur- 
rence of  her  husband,  dispose  of  the  reversion,  nor  could  she 
bar  him  of  his  tenancy  by  the  curtesy,  if  the  estate  were  of  in- 
heritance." 

This  same  subject  has  recently  passed  under  the  scrutinizing 
eye  of  our  late  Chancellor  Williamson,  in  the  case  of  Oibbons  t. 
TrujnbuU;  and  if,  in  that  case,  I  could  find  anything  conflicting 
-with  the  views  I  have  taken  of  this,  I  should  have  paused  before 
adopting  those  views;  but  I  am  sustained  by  that  case,  as  far  as 
it  is  applicable  to  this.  When  treating  of  the  right  of  Mr. 
Trumbull  as  tenant  by  the  curtesy,  he  remarks,  **  that  at  law, 
to  entitle  the  husband  to  be  tenant  by  the  curtesy,  marriage, 
seisin  of  the  wife,  issue,  and  death  of  the  wife,  are  necessary 
requisites;  and  the  construction  of  trusts  being  the  same  in 
equity  as  that  of  legal  estates  in  courts  of  law,  therefore,  to 
entitle  the  husband  to  be  tenant  by  the  curtesy  of  a  trust  es- 
tate, there  must  be  the  same  requisites."  And  he  decides 
against  the  claim  of  the  husband  expressly  upon  the  ground  of 
want  of  seisin. 

From  a  review  of  all  the  cases,  I  conclude  that  a  court  of 
equity  is  as  much  bound  by  positive  rules  and  general  maxima 
concerning  property,  as  a  court  of  law.  That  in  giving  con- 
struction  to  a  devise,  the  intention  of  the  testator  shall  be 
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regarded,  unless  it  be  contrary  to  the  rules  of  law,  in  which 
case  it  should  be  considered  void,  as  well  in  a  court  of  equity 
as  of  law.  That  in  cases  of  trusts  executed,  or  immediate  de- 
Tises,  where  the  trusts  are  directly  and  wholly  declared  by  the 
testator  to  attach  on  the  lands  immediately  under  the  will 
itself,  the  construction  of  the  courts  of  law  and  equity  should 
be  the  same. 

But  in  cases  of  executory  or  imperfect  trusts,  which  are  only 
directory,  or  prescribe  the  intended  limitations  of  some  future 
couTeyance,  courts  of  equity  in  striving  to  ascertain  the  inten- 
tion of  testators,  have  not  adhered  so  strictly  to  the  rules  of 
construction  adopted  by  the  courts  of  law,  but  have  directed 
those  conveyances  to  be  made  in  such  manner  as  to  carry  out 
the  intention  of  the  testators,  as  ascertained  from  an  examina- 
tion of  the  whole  will.  And  that  a  man  can  not  by  will  create 
such  au  estate,  as  by  the  rules  of  the  common  law  he  could 
not,  ill  his  life-time,  create  by  deed.  ^  And  I  adopt  these 
conclusions,  not  only  because  they  appear  to  me  to  be  fairly 
drawn  from  the  cases,  but  because  they  are  in  conformity  with 
the  dictates  of  my  own  judgment. 

And  as  Mrs.  Mullany  was  seised  of  an  estate  of  inheritance 
in  the  premises  in  dispute  during  the  coverture,  and  had  issue 
capable  of  inheriting,  and  who  now  claim  the  inheritance,  I  am 
of  opinion  that  at  her  death  Mr.  Mullany  became  tenant  by  the 
curtesy  of  those  premises,  notwithstanding  the  words  of  re- 
straint or  limitation  in  the  will,  under  which  she  derived  her 
title. 


TsNANOT  BY  THE  CusTBST,  Whsrb  IT  ExiSTS:  See  Jackson  V.  Johuon^  U 
Am.  Dec.  433,  note  450,  where  the  subject  is  fully  discassed. 


Antonidas  v.  Walunq. 

(3  ObkEH  Os.  43.] 

GuABDiAN  or  Intant  cak  not  Convey  real  estate  of  his  ward  without  the 
special  authority  of  a  court  of  equity. 

Such  Conveyance  will  be  Set  aside,  although  the  infant  has  received 
the  consideration  thereof;  but  in  setting  it  aside,  where  there  is  no 
fraud,  the  court  will  restore  the  parties  to  their  former  property  and 
rights  as  nearly  as  it  can  be  done. 

Intant  will,  in  such  Case,  be  Decreed  to  EsrcrND  the  conaideratioii 
money,  and  to  allow  for  such  improvements  as  were  made  by  a  pmdenl 
and  judicious  management  of  the  estate,  as  by  repairing  fences  and 
buildings  and  manuring  the  land,  but  not  to  allow  for  pennanent  im- 
provements, such  as  building  houses. 
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Bill  for  an  injunciion.    The  opimon  states  the  case. 

Bandolph,  for  the  complainant. 

Dayian,  for  the  defendants. 

DiGKBBSOH,  Chancellor.  By  the  pleadings  in  this  case  it  ap- 
pears that  Lydia,  the  wife  of  the  defendant,  is  the  natural 
daughter  of  the  late  John  Crawford,  deceased;  that  she  was  so 
icknowledged  by  him,  and  lived  with  him  until  the  time  of  his 
death;  that  when  she  was  quite  young  he  conveyed  to  her  a 
farm,  consisting  of  about  thirty-seven  acres  of  land,  which  is  now 
the  subject-matter  of  controversy;  that  on  the  thirty-first  of  Au- 
gust, in  they  ear  1833,  Mr.  Crawford,  together  with  his  said  daugh- 
ter Lydia,  conveyed  the  premises  in  question  to  the  complain- 
ant, for  the  sum  of  one  thousand  and  seventy-five  dollars,  which 
was  paid  over  to  her,  she  then  being  under  the  age  of  sixteen 
years.  The  complainant  had  to  resort  to  legal  proceedings  to  get 
possession  of  the  premises,  which  were  then  in  the  possession  of  a 
tenant;  and  after  expending  thirty  dollars  or  upward,  he  ob- 
tained possession,  and  went  on  to  improve  the  premises  to  a 
considerable  extent;  that  in  the  spring  of  the  year  1834,  the 
complaioant  was  informed  that  (by  reason  of  the  infancy  of  the 
grantor,  Ljdia)  his  title  was  not  good.  He  then  obtained  of 
Crawford  a  bond  of  indemnity,  to  secure  him  against  any  dam- 
ages which  he  might  sustain  by  reason  of  the  defect  of  title. 
Soon  after,  Mr.  Crawford  died;  and  after  his  death  the  defend- 
ant, Warren  Walling,  intermarried  with  the  said  Lydia,  and 
commenced  an  action  of  ejectment  to  recover  the  possession  of 
tbia  farm;  and  this  bill  was  filed  by  the  complainant  to  enjoin 
the  defendants  from  further  prosecuting  their  ejectment,  and 
to  confirm  the  deed  made  by  Crawford  and  Lydia,  his  daughter, 
to  the  complainant. 

The  above-stated  facts  are  not  controverted;  and  I  am  clearly 
of  opinion,  that  upon  this  state  of  the  case  the  injunction  should 
be  dissolved  and  the  deed  declared  void. 

The  strongest  case  in  support  of  the  deed,  is  that  of  Inwood 
f.  Tujyne,  Amb.  419,  where  Lord  Chancellor  Hardwicke  says, 
"  that  guardians  and  trustees  may  change  the  nature  of  infants' 
estates  under  particular  circumstances,  and  the  court  would  sup- 
port their  conduct  if  the  court  would  do  it  under  the  same 
circumstances;  they  can  not  do  it  wantonly,  but  where  it  is 
manifestly  for  the  convenience  of  the  infant."  Even  under 
the  principle  established  in  this  case,  the  deed  should  be  set 
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aside,  for  it  was  certainly  not  *'  manifestly  for  the  convenience 
of  the  infant." 

Bat  Chancellor  Kent,  in  the  case  of  Oenet  v.  TaUmadge,  1 
Johns.  Gh.  564,  says, ''  that  it  is  not  the  general  policy  of  the  law 
that  any  guardian  should  have  it  in  his  power,  under  any  circum- 
stances, to  dissipate  the  real  estate  of  his  ward;  the  law  ncTer 
allows  him  any  further  control  than  over  the  rents  and  profits." 
And  in  the  later  case  of  FUHd  ▼.  Schieffelin,  7  Id.  154  [11 
Am.  Dec.  441],  the  same  chancellor  says,  ''the  guardian  in 
socage  of  the  real  estate  may  lease  it  in  his  own  name,  and  dis- 
pose of  it  during  the  guardianship  (and  the  chancery  guardian 
has  equal  authority),  though  he  can  not  convey  it  absolutely 
without  the  special  authority  of  this  court,  because  the  nature 
of  the  trust  does  not  require  it." 

With  this  view  of  the  case  it  is  unnecessary  to  inquire  into 
rights  and  duties  growing  out  of  the  peculiar  relation  existing 
between  Crawford  and  the  present  wife  of  the  defendant;  nor 
is  it  necessary  to  inquire  uuder  what  circumstances  a  court  of 
equity  would  direct  the  real  estate  of  an  infant  to  be  converted 
into  personal.  But  as  there  is  in  this  case  no  fraud  alleged  or 
pretended,  it  would  be  palpably  unjust^  and  contrary  to  equity 
and  the  decisions  of  courts  of  equity,  that  the  defendants  should 
have  the  land  and  the  price  of  it  besides.  This  deed  must 
therefore  be  set  aside  upon  fair  and  equitable  terms,  and  in  such 
manner  as  to  restore  the  parties  to  their  former  property  and 
rights  as  nearly  as  it  can  be  done. 

If  this  bad  been  a  very  recent  transaction,  and  the  complain- 
ant bad  neither  used  nor  improved  the  farm,  justice  would  be 
done  by  restoring  to  him  the  consideration  paid  by  him.  Bui 
in  this  case  the  defendants  have  had  the  use  of  the  money,  and 
the  complainant  has  had  the  use  of  the  farm,  and  made  im- 
provements thereon,  by  reason  of  which,  it  becomes  more  diffi- 
cult to  apply  the  rule  in  such  manner  as  to  do  justice  to  all 
parties. 

Upon  examining  the  testimony  in  the  case,  I  find  great  con- 
trariety and  uncertainty  as  to  the  value  of  the  improvements 
put  upon  the  premises  by  the  complainant,  and  also  as  to  the 
annual  value  thereof;  but  it  is  verj  evident  that  the  farm  at  the 
time  of  the  purchase  by  the  complainant,  was  in  a  bad  state  of 
cultivation,  and  that  by  a  judicious  course  of  husbandry  he 
has  very  much  improved  its  condition;  and  although  the  testi- 
mony upon  the  subject  is  certainly  not  very  conclusive  and 
satisfactory,  yet  I  conclude  that  by  reason  of  the  manner  of 
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eoltivation,  by  putting  on  marl,  making  and  repairing  fences, 
etc.,  the  place  has  been  improved  in  value  to  an  amount  equal 
to  the  interest  of  the  money  paid  for  the  farm;  and  I  am  there- 
fore of  opinion  that  the  defendants,  upon  receiving  the  posses- 
sion of  the  farm,  should  refund  to  the  complainant  the  amount 
paid,  with  the  interest  thereon  from  the  date  of  the  deed.  The 
daim  of  the  complainant  to  be  allowed  for  the  rise  in  the  value 
of  the  property  can  not  be  allowed;  nor  am  I  willing  to  sanc- 
tion the  principle  that  he  shall  be  allowed  for  any  permanent 
improvements  which  he  may  have  made  upon  the  premises, 
other  than  such  improvement  as  arises  from  a  prudent  and 
judicious  management  of  the  farm,  by  repairing  the  fences  and 
buildings,  and  manuring  the  land;  and  if  from  the  impover- 
ished state  of  the  land  and  dilapidated  state  of  the  fences  and 
buildings,  such  course  of  management  shall  add  to  the  actual 
value  of  the  premises,  without  at  the  same  time  being  of  ben- 
efit to  the  tenant,  it  is  but  just  and  reasonable  that  he  should 
be  allowed  for  it;  but  his  claim  for  permanent  improvements, 
such  as  building  houses,  etc.,  is  liable  to  the  same  objections 
which  have  ever  induced  courts  of  equity  to  disallow  similar 
claims  of  mortgagees  in  possession  of  the  mortgaged  premises. 

Let  it  be  referred  to  a  master  to  ascertain  the  amount  paid, 
with  interest.  Further  directions  are  reserved  until  the  coming 
in  of  master's  report. 

Order  accordingly. 

OUABDIAH  HAS  LeOAL  BiOBT  TO  BMLL  THB   PBRSONAL   FbOFBBTT  of   hil 

waid:  Field  v  SdU^eUn,  11  Am.  Dea  441. 
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Sweet  v.  Jagogks. 

[6  Paxox  Ob.  860.] 

JuDOMBMT  LzxNB  DO  NOT  PREVAIL  over  prioT  eqniteible  d«im8  on  ihb 
property. 

Qmi  OBTAiKEf  o  AS  AssiTMXD  PsoTBOTOB  of  oertain  illegitimate  children, « 
oompromise  in  their  favor,  and  as  the  result  of  such  oompromiae,  a  con- 
veyance to  himself  of  certain  real  estate,  can  not  claim  that  the  children 
had  no  interest  in  the  property,  and  that  he  holds  it  discharged  of  tha 
trust. 

One  Who  Undertakes  to  Act  as  Agent  for  another,  can  not  be  permitted 
to  acquire  the  property  for  his  own  benefit;  and,  on  taking  a  conveyance 
in  his  own  name,  will  be  adjudged  to  hold  in  trust  for  his  principaL 

Eights  of  CoNFUcrriNG  Claimants  to  a  fund  in  oourt,  being  the  surplus  re- 
sulting from  sale  of  mortgaged  property,  may  be  settled  by  a  reference 
to  the  master,  or  by  directing  a  bill  to  bo  filed;  and  one  who  resorts  to  a 
reference  to  the  master  can  not  be  heard  to  complain  because  other  claim- 
ants have  taken  the  same  course. 

Judgment  against  Owner  of  Equitt  of  Redemption  docketed  after  decree 
but  before  sale,  has  a  lien  on  the  surplus  proceeds;  but  he  has  not  such 
lien  if  the  docketing  is  subsequent  to  the  sale. 

Appeal  from  decree  of  vice-chancellor,  disposing  of  sur- 
plus proceeds  of  mortgaged  property.  The  premises  formerly 
belonged  to  John  Cornell.  He,  dying  intestate,  one  fifth  of 
his  property  descended  to  the  heirs  of  his  deceased  daughter 
Sarah.  She  had  married,  and,  during  the  life  of  her  husband, 
had  ten  children,  two  of  whom  were  bom  while  living  with  hex 
husband,  Montfort,  and  eight  while  living  in  adultery  with  de- 
fendant, Jacocks.  The  latter  assuming  to  act  for  the  younger 
children,  claimed  that  they  were  entitled  to  share  in  the  estate 
descended  from  their  grandfather,  and  succeeded  in  inducing 
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the  two  eldest  chfldren  to  recognize  the  claim,  by  conveying  to 
him  eight  tenths  of  the  estate  which  they  claimed  through  their 
mother.  Jaoocks,  having  thus  obtained  a  conveyance  in  his 
ovm  name,  mortgaged  the  premises.  Under  this  mortgage  they 
xrere  sold  and  a  snrplos  realissed.  This  surplus  was  claimed  on 
the  one  hand  by  the  eight  younger  children,  and  on  the  other 
by  Jacocks  and  his  creditors.  A  reference  to  the  master  to 
ascertain  the  rights  of  the  respective  claimants,  resulted  in  his 
rejecting  the  claims  of  the  children,  and  giving  precedence  to 
the  judgment-creditors,  and  after  them,  to  Jacocks.  The  vice- 
chaacellor,  however,  on  exceptions  to  the  master's  report,  de- 
clared Jacocks  entitled  to  a  life  estate  only,  that  the  younger 
children  should  have  the  residue,  and  that  the  judgment  cred- 
itors could  have  no  rights  superior  to  those  of  their  debtor, 
Jacocks.    Jacocks  and  one  of  the  judgment  creditors  appealed. 

5.  Cleaveland,  for  the  appellants. 

J.  Brushy  for  the  respondents. 

Walwobth,  Chancellor.  If  the  judgment  of  Cleveland  was 
docketed  before  the  sale  by  the  master,  it  was  an  equitable  lien 
upon  BO  much  of  the  surplus  moneys  as  F.  Jacocks  was  entitled 
to,  although  the  judgment  was  obtained  after  the  decree  of  fore- 
closure; as  the  court  would  stay  the  sale  upon  the  application 
of  a  creditor  having  such  a  judgment  lien,  on  his  paying  the 
mortgage  money  and  costs,  and  the  claims  of  all  others  who 
had  prior  legal  or  equitable  liens  or  interests  in  the  mortgaged 
premises.  But  if  his  judgment  was  recovered  after  the  property 
was  struck  off  to  the  purchaser,  by  the  master,  he  never  bad 
any  1^^  or  equitable  lien  upon  this  fund  or  upon  the  premises 
which  produced  it;  and  being  a  mere  creditor  at  large  of  Ja- 
cocks, he  would  have  no  right  to  interfere  in  this  controversy 
until  he  had  exhausted  his  remedy  at  law  against  Jacocks: 
Douglass  v.  Huston,  6  Ham.  (Ohio)  162.  The  conclusion  at 
which  I  have  arrived  on  other  points  in  this  case,  however,  ren- 
ders it  unnecessary  for  me  to  consider  the  question  whether 
Cleveland  has  shown  such  a  lien  upon  the  fund  as  to  authorize 
him  to  join  with  Jacocks  in  the  appeal.  It  is  also  wholly  im- 
material to  the  rights  of  the  respondents,  for  if  they  have  no 
claims  upon  the  fund,  it  is  of  no  consequence  whatever  to  them 
how  it  is  disposed  of  as  between  Jacocks  and  his  creditor. 
And  if  they  have  any  equitable  claims  as  against  him,  the  law  is 
now  perfectly  well  settled  that  the  legal  liens  of  his  judgment- 
creditors,  whether  the  judgments  were  recovered  before  or  after 
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tbe  decree,  can  not  in  this  court  be  permitted  to  prevail  against 
the  prior  equitable  claims  of  the  respondents  upon  this  specific 
fund:  White  v.  Carpenter,  1  Paige,  217 ;»  1  Story  Eq.  898,  n.  1; 
Arnold  v.  Patrick,  6  Paige  Ch.  810. 

From  the  undisputed  facta  in  this  case,  it  appears  that  F. 
Jacocks  had  no  pretense  of  claim  on  his  own  account  to  any 
part  of  the  real  or  personal  estate  of  Cornell.  Even  if  he  had 
been  the  husband  of  Mrs.  Montfort,  instead  of  holding  towards 
her  the  relation  which  he  did,  the  whole  of  her  share  of  the 
property  would  have  belonged  to  her  children  exclusively,  af^ 
she  died  in  the  life-time  of  her  father.  And  the  evidence 
clearly  shows  tbat  Jacocks  made  the  claim  to  the  property  and 
assumed  to  act  as  the  voluntary  guardian  or  protector  of  the 
rights  of  the  infant  children  in  resisting  the  claims  of  the  two 
adult  children  to  the  wbole,  and  in  making  the  compromise  by 
which  eight  tenths  of  the  share  was  conveyed  to  him.  No  one 
who  adverts  to  the  circumstances  under  which  the  conveyance 
to  him  was  made,  can  believe  that  he  could  have  obtained  the 
same  except  in  his  assumed  character  of  protector  of  the  rights 
of  tbe  infant  children,  and  under  a  belief  on  the  part  of  the 
grantors  that  their  natural  brothers  and  sisters  were  to  have  a 
beneficial  interest  in  the  property  thus  conveyed.  Although 
Mrs.  Montfort  was  living  in  adultery  with  Jacocks  at  the  time  of 
the  birth  of  the  eight  younger  children,  it  does  not  appear  that 
the  real  husband  did  not  have  access  to  her,  so  that  he  might 
have  been  the  father.  Upon  the  maxim,  pater  est  quern  nuptia 
demonslrat,  therefore,  this  claim  to  part  of  the  property  in  be- 
half of  the  infants  was  not  entirely  without  foundation.  And 
the  person  who  has  assumed  to  act  for  them,  and  who  has  ac- 
tually obtained  the  property  under  a  conveyance  intended  for 
their  benefit,  can  not  now  be  permitted  to  insist  tbat  they  had 
no  interest  in  that  property  and  that  he  holds  it  discharged  of 
the  trust. 

It  may  even  be  admitted  for  the  purpose  of  deciding  this 
controversy,  and  the  other  joint  owners  have  acted  upon  such 
presumption  in  the  subsequent  partition  of  the  estate,  that  the 
whole  legal  title  to  the  one  fifth  was  in  the  two  eldest  children 
previous  to  their  conveyance,  but  that  they  voluntarily  relin- 
quished a  portion  of  their  legal  rights  to  Jacocks  for  the  benefit 
of  these  younger  children  of  their  mother,  to  settle  a  family 
dispute  the  litigation  of  which  must  necessarily  bring  disgrace 
upon  her  memory.  Even  then  I  am  not  aware  of  any  principle 
of  law  or  equity,  and  certainly  there  is  nothing  in  the  code  of 

1.  2Palge,2l7. 
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good  morals,  ^hich  could  authorize  the  paramour,  under  such 
circumstances,  to  claim  the  whole  benefit  of  this  conveyance, 
which  was  not  intended  for  his  use  but  for  the  use  of  the  in- 
fant ofiEspring  of  his  guilt  and  infamy.  It  is  a  settled  principle 
of  equity  that  where  a  person  undertakes  to  act  as  an  agent  for 
another  he  can  not  be  permitted  to  deal  in  the  matter  of  that 
agency  upon  his  own  account  and  for  his  own  benefit.  And  if 
he  takes  a  convey aoce  in  his  own  name  of  an  estate  which  he 
undertakes  to  obtain  for  another,  he  will  in  equity  be  considered 
as  holding  it  in  trust  for  his  principal:  Parkist  v.  Alexander,  1 
Johns.  Ch.  394;  Lees  v.  NuUall,  Taml.  282;  S.  C,  2  Myl.  &  K. 
819.  More  especially,  in  a  case  where  he  assumes  to  act  as  the 
agent  and  protector  of  the  rights  of  infants,  and  in  that  char- 
acter obtains  a  conveyance  in  his  own  name  which  was  intended 
for  their  benefit,  will  he  be  considered  as  holding  the  legal  title 
in  trust  for  them.  In  this  case,  therefore,  Jacocks  took  the  prop- 
erty in  the  character  of  trustee  for  the  eight  minors  in  whose 
behalf  he  made  the  claim.  And  he  has  no  equitable  right  to 
the  rents  and  profits  or  proceeds  of  any  part  of  the  property, 
except  his  claim  for  the  sums  actually  expended  by  him  in 
securing  the  title,  and  such  sums  as  he  may  have  expended  for 
the  support  of  the  respondents  respectively  beyond  the  value 
of  their  services. 

The  only  error  of  the  vice-chancellor,  therefore,  was  in  mak- 
ing a  decretal  order  which  was  too  favorable  to  the  appellants, 
by  giving  to  Jacocks  the  benefit  of  a  life  estate  iu  the  property 
to  which  he  was  not  entitled.  But  as  the  surplus  proceeds  of 
the  mortgaged  premises  are  the  only  matters  now  in  contro- 
▼ersy^  the  taking  of  this  account  being  for  the  sole  purpose  of 
ascertaining  the  right  to  this  fund  and  apportioning  it  properly 
among  the  respondents,  according  to  the  amounts  which  are 
due  to  them  respectively  from  Jacocks,  which  amounts  are  now 
an  equitable  lien  on  this  only  remaining  fund,  the  respondents 
ivill  not  probably  be  eventually  prejudiced  by  the  error  of  per- 
mitting him  to  have  the  benefit  of  a  life  estate  in  the  ^^roperty 
conveyed  to  him  by  the  two  elder  children.  There  is  certainly 
nothing  in  the  decretal  order  of  the  vice-chancellor  of  which 
these  appellants  had  any  right  to  complain. 

As  the  fund  was  in  court,  and  Jacocks  elected  to  proceed  on 
a  reference  to  a  master,  under  the  rule,  for  the  purpose  of  set- 
tling the  rights  of  the  several  claimants  to  the  surplus,  it  does 
not  lie  with  him  to  object  that  this  was  not  a  proper  mode  of 
Battling  the  controversy  between  him  and  the  respondents,  and 
that  there  should  have  been  a  more  formal  proceeding  by  bill. 
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in  which  all  other  matters  in  controversy   might  have  beea 
finally  disposed  of  between  the  parties.    A  claim  having  been 
made  upon  the  fond  in  court,  neither  party  could  be  permitted 
to  take  it  out,  without  giving  security  to  refund,  until  therig^t 
to  the  same  was  settled  in  some  manner.    And  if  he  was  not 
willing  to  have  the*  rights  of  the  respective  parties  ascertained 
in  this  manner,  he  should,  instead  of  asking  for  a  refereoce, 
have  himself  filed  a  bill,  or  have  asked  to  be  permitted  to  take 
the  fund  out  of  court  upon  giving  security  to  refund  the  same 
with  interest  and  costs,  if  the  other  claimants  should  succeed 
in  establishing  an  equitable  right  to  the  same.     And  Cleveland, 
who  was  not  a  party  to  the  suit,  certainly  stands  in  no  better 
situation  than  the  other  claimants  in  this  respect,  as  be  comes 
in  under  the  order  of  reference  merely.    In  this  stage  of  the 
proceediugs  none  of  the  parties  were  in  a  situation  to  make  any 
such  objection,  even  if  it  would  have  been  valid  at  an  earlier 
period  of  the  investigation.     But  there  is,  in  fact,  no  ground 
whatever  for  the  objection.     This  summary  mode  of  adjusting 
conflicting  claims  to  the  surplus  proceeds  of  mortgaged  prem- 
ises was  adopted  for  the  purpose  of  saving  the  costs  of  a  multi* 
plicity  of  suits,  and  of  useless  litigation.     And  where  the  fund 
is  in  court  or  in  the  hands  of  its  officers,  it  is  a  matter  of  discre- 
tion merely  whether  the  court  will  direct  a  bill  to  be  filed  to 
ascertain  the  rights  of  dififerent  claimants,  or  refer  it  to  a  master 
and  authorize  them  to  litigate  their  claims  before  him,  with  the 
privilege  of  an  appeal  to  the  court  itself,  if  any  of  the  parties 
are  dissatisfied  with  bis  decision. 

The  decretal  order  appealed  from  is  affirmed  with  costs. 

JcTDOMEKT  LiEN  attaches  to  the  actual  rather  than  to  the  apparent  interest  of 
the  defendant,  and  is  subject  to  all  pre-existing  equities:  Matter  qf  Howe, 
19  Am.  Dec.  395  and  note;  Sandford  v.  McLean^  23  Id.  773;  Coombs  v.  •/br> 
dan,  22  Id.  236;  Morris  v.  MowaU,  Id.  661. 

Principal  case  has  been  cited  with  approval  in  support  of  the  following 
propositions:  A  judgment  before  a  foreclosure  sale  is  a  lien  on  the  surplus 
proceeds,  while  a  judgment  after  such  sale  is  not:  Denluim  v.  Cornell^  67  K. 
Y.  562.  To  entitle  one  to  adopt  and  enforce  a  trust,  he  need  not  have  any 
right  or  title  to  the  property  other  than  that  which  springs  out  of  the  traos* 
action  itself:  Oarvey  v.  Jarvis,  46  Id.  317.  A  trustee  must  pay  to  the  ceduit 
que  trust  all  moneys  received  on  their  account:  Taylor  v.  Benliam,  5  How. 
(U.  S. )  274.  A  trust  or  a  lien  follows  and  controls  the  proceeds  of  the  prop- 
erty: Seymour  v.  Freer,  8  Waa  214;  Gibson  v.  Warren,  14  Id.  250;  OkuU  v. 
Bynum,  17  Id.  63.  One  will  not  be  permitted  to  purohase  property  in  con- 
travention to  his  duty,  and  if  he  does  so,  wUl,  in  equity,  be  treated  as  trustee 
for  his  principal  or  cestui  que  trust :  Voorhees  v.  Presbyterian  Church,  8  Barb. 
142;  S.  C,  5  How.  Pr.  65.  An  agent  professing  to  compromise  a  chiim  on 
behalf  of  his  principal  can  not  take  the  fruits  of  the  negotiation  to  his  own 
Qse:  Slerrieher  v.  DicUnsM^  9  Barb.  620;  Carm  ▼.  Legffett,  25  Id.  39& 
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Wds  BATnro  EQUiTABUi  &IOBSS  AOAinBT  HMR  HvBBAHB  ifl  6BtiilBd  to  prottOi 

tioB.  firom  yndgpttsxt  Iwm  %gi^iTwtr  him. 
Hctbakd  ST  MAKKiAfla  AcQUisxs  an  imxiMdiAte  and  TOBtad  intereat  in  wifo'f 

realty  for  their  joint  lives. 
WiFX  CAN  NOT  IX  Equity  Ekjoin  Sale  of  huaband's  life  interest  in  her 

realty,  unless  he  has  forfeited  his  right  thereto  by  snch  a  breach  of  tha 

marital  contract  as  entitles  her  to  a  decree  of  separation. 

Bill,  by  wife  against  husband  and  his  judgment  creditors,  to 
enjoin  sale  of  Lusband's  estate  as  tenant  by  curtesy  initiate,  in 
the  lands  of  his  wife.  It  was  shown  that  the  husband  was  in- 
solvent and  improvident^  and  wholly  failed  to  provide  for  the 
wife  and  children. 

M.  T.  Reynolds^  for  the  complainant. 

/.  R.  Van  Duzsr  and  H,  G,  Wigner,  for  the  defendants. 

Walwobth,  Chancellor.  .  The  answer  fully  denies  all  the 
allegations  in  the  bill  impeaching  the  consideration  of  the 
judgment.  Although  the  judgment  creditors  admit  they  ha4 
occasionally  gambled  with  the  husband  of  the  complainant^ 
and  that  it  is  impossible  for  them  to  say  whether  they  have  won 
more  money  from  him  than  he  has  from  them,  yet  they  both 
explicitly  swear,  in  their  answer,  that  not  one  cent  of  the 
moneys  for  which  the  judgment  was  obtained  was  won  at 
gaming,  or  grew  out  of  any  gamiug  transactions.  Neither  do 
I  think  it  competent  for  the  wife,  in  such  a  case  as  this,  to  im- 
peach the  consideration  of  a  judgment  recovered  against  the 
husband,  uuless  she  can  also  satisfy  the  court  that  the  judgment 
is  the  result  of  collusion,  or  of  a  conspiracy  between  her  hus- 
band and  mere  nominal  creditors  to  deprive  her  and  her  chil- 
dren of  an  equitable  right  to  a  provision  for  support  out  of  her 
property.  There  is  no  doubt,  however,  as  to  the  fact  that  the 
husband  has  ruined  himself  by  gambling;  and  that  if  his  in- 
terest as  tenant  by  the  curtesy  initiate  in  his  wife's  real  estate 
is  sold  on  the  execution  upon  this  judgment,  his  wife  and  her 
infant  children  will  be  left  without  any  means  of  support  dur- 
ing his  life.  The  only  question  to  be  decided,  therefore,  upon 
the  present  application,  is,  whether  this  court  has  any  power  to 
reach  this  life  interest  so  as  to  preserve  it  for  her  support;  and 
thus  to  protect  her  and  her  helpless  children  against  a  vieiooa 
and  improvident  husband  and  his  creditors. 
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If  the  wife  has  any  equitable  rights  as  against  the  husband 
himself,  she  is  equally  entitled  to  protection  as  against  the 
lien  of  a  judgment;  which  can  not  in  this  court  be  permitted 
to  overreach  a  prior  equitable  claim  upon  the  land,  although  at 
law  it  is  a  lien  upon  the  legal  estate  of  the  husband.  Had  the 
husband,  therefore,  before  the  recovery  of  the  judgments,  been 
guilty  of  any  act  which  entitled  the  wife  to  a  decree  for  a 
divorce  or  a  separation,  and  for  a  support  for  herself  and 
children  out  of  his  estate,  and  had  this  bill  been  filed  for  that 
purpose  also,  I  should  have  found  no  difiSculty  in  giving  effect 
to  that  prior  equity  against  the  general  lien  of  the  judgments, 
as  well  as  against  the  acts  of  the  husband  himself.  In  such 
cases  this  court  considers  the  husband  as  having,  by  his  mis- 
conduct and  criminality,  forfeited  all  equitable  right  to  the 
wife's  property  which  he  acquired  by  virtue  of  the  marriage, 
whether  the  same  be  in  possession  or  in  action.  And  upon  the 
ground  that  she  is  in  equity  entitled  to  a  restoration  of  the 
property  which  he  has  forfeited  by  a  willful  breach  of  the 
marriage  contract,  the  court  may,. upon  a  dissolution  or  per- 
manent suspension  of  the  marriage  contract,  restore  to  the 
injured  wife  the  whole  of  her  property  which  has  not  already 
passed  into  the  hands  of  hcma  fide  purchasers.  Upon  the 
ground  also  that  her  equitable  claim  relates  back  to  the  time 
of  the  commission  of  the  offense  which  entitled  her  to  a 
divorce  or  a  suspension  of  the  marital  rights  of  the  husband, 
the  court  may  not  only  protect  that  equity  against  the  husband 
himself,  but  also  against  all  others  except  bona  fide  purchasers, 
or  those  who  have  obtained  a  specific  lien  upon  the  property 
without  notice  of  her  equitable  rights,  and  that  she  intended 
to  enforce  them  by  a  bill  for  a  separation.  And  a  judgment 
creditor  who  has  only  a  general  lien,  and  which  accrued  sub- 
sequently to  the  husband's  forfeiture  of  his  marital  rights,  ia 
not  entitled  to  enforce  it  against  this  prior  equity  of  the  wife. 

It  was  upon  this  principle,  as  I  understand  the  facts  in  the 
case,  that  the  late  Chancellor  Kent  decreed  a  perpetual  injunc- 
tion against  the  creditors  of  the  husband,  in  Haviland  v.  Myers 
and  Bloom,  6  Johns.  Ch.  25,  178.  It  is  true  the  language  of 
the  court  in  that  case  would  seem  to  imply  that  the  learned 
chancellor  intended  to  decide  that  the  general  equitj'  of  the  wife 
to  a  support  out  of  marital  property  originally  hers,  extended 
to  such  property  which  the  husband  had  already  reduced  to 
possession,  as  well  as  to  that  which  lay  in  action  only;  ao  as  to 
authorize  her  to  file  a  bill  to  protect  the  property  actually  in 
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the  possession  of  an  improvideut  husband  against  him  and  his 
creditors.      Hut   from  the  reference  to  that  case  iu  his  com- 
mentaries  it  is  evident  that  the  language  used  in  the  reported 
decision  on  tb^t  subject  was  only  intended  to  be  applied  to  the 
"wife's  proxjerty  in  action,  so  far  as  the  question  of  her  general 
equity  merely  is  concerned:  2  Kent  Com.,  2d  ed.  141.     There 
\a  anotber  class  of  cases,  however,  and  the  case  of  Udall  v.  K**n^ 
iKT//  3  Cow.  590,  belongs  to  that  class,  where  this  court  may 
interfere  in  bebalf  of  the  wife  or  her  children,  and  take  from 
the  busband  not  only  the  property  in  action,  which  he  has  ac- 
quired by  tbe  marriage,  but  also  that  which  he  has  reduced  to 
possession,  for  the  purpose  of  securing  a  suitable^  provision  foe 
the  wife  berself,  and  also  for  the  issue  of  the  marriage.     But 
these  are  cases  where  the  husband  has  married  a  ward  iu  chan- 
cery, without  the  consent  of  those  who  by  law  are  intrusted 
with  the  protection  of  her  property  and  her  rights.    In  such 
cases  as  the  husband  is  guilty  of  a  contempt,  and  as  the  whole 
property  of  the  infant /eme-coi^er/  is  under  the  special  protection 
of  the  court,  the  court  itself,  even  without  the  consent  of  the 
wife,  may,  upon  the  application  of  any  of  her  friends  in  her  be- 
halfy  restrain  the  husband  and  his  creditors  from  intermeddling 
'with  her  estate  until  a  proper  settlement  is  made  for  the  benefit 
of  tbe  wife  and  the  issue  of  the  marriage. 

How  far  this  court  is  authorized  to  interfere  for  the  protection 
of  the  wife's  equity  in  the  marital  property,  not  under  the  pro- 
tection of  this  court,  which  the  husband  has  not  reduced  to 
possession,  does  not  appear  to  be  fully  settled.  There  appears 
to  be  no  doubt,  however,  as  to  the  power  of  the  court  to  protect 
ber  equity  in  such  property  when  the  husband  or  his  assignee 
is  obliged  to  resort  to  this  court  for  relief:  Howard  v.  Moffat,  Q 
Johns.  Gh.  206.  The  decisions,  however,  still  leave  the  ques- 
tion in  doubt  how  far  this  court  can  interfere,  upon  the  applica- 
Hon  of  the  wife,  to  protect  that  species  of  property  against  the 
improvidence  of  the  husband,  where  either  he  or  his  creditors 
can  reach  it  without  the  aid  of  a  court  of  equity;  though  Chan- 
cellor Elent,  as  I  think  correctly,  supposes  that  the  court  may 
interpose  to  protect  the  wife's  right  to  a  legacy  or  portion  by 
will  or  inheritance,  notwithstanding  the  husband  has  a  remedy 
at  law  for  the  recovery  thereof.  And  he  says:  "  Perhaps  chan- 
cery ought,  on  just  principles,  to  restrain  the  husband  from 
availing  himself  of  any  means,  either  at  law  or  in  equity,  of 
possessing  himself  of  his  wife's  personal  property  in  action, 

1.  UdeU  T.  XoMMy. 
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unless  he  would  make  a  provision  for  her:"  2  Kent  Oom.  139, 
141;  4  Paige,  64.^ 

In  the  case  under  consideration,  however,  with  the  strongest 
desire  to  protect,  if  possible,  this  unfortunate  wife  and  her 
helpless  children,  who  are  about  to  be  reduced  to  beggary  in 
consequence  of  the  improper  conduct  of  an  improvident  aod 
gambling  husband  and  father,  aided  and  encouraged  perhaps 
in  his  vicious  courses  by  those  who  are  now  about  to  take  from 
the  wife  and  children  their  only  means  of  support,  I  bave  not 
been  able  to  find  any  principle  either  of  law  or  of  equity  which 
can  authorize  this  court  to  interfere  with  the  husband's  legal 
estate,  as  tenant  by  the  curtesy  initiate  in  his  wife's  real  prop- 
erty, so  as  to  place  it  beyond  his  reach  and  the  reach  of  his  cred- 
itors. The  general  rule  of  law  is  well  settled,  that  by  the  mar- 
riage the  husband  takes  au  immediate  vested  interest  in  his 
wife's  freehold  estate  for  their  joint  lives,  at  least,  and  an  abso- 
lute right  to  all  her  personal  property  in  possession,  unless  the 
same  is  in  the  bands  of  a  trustee,  or  is  protected  by  an  ante- 
nuptial contract. 

The  case  of  Thomas  v.  Sheppard,  before  the  court  of  appeals 
of  South  Carolina,  2  McCord  Ch.  36  [16  Am.  Dec.  632],  is  a  di- 
rect decision  upon  the  question  now  under  consideration;  and 
after  a  careful  examination,  I  have  not  been  able  to  find  that 
any  judicial  tribunal  has  adopted  or  sanctioned  a  principle  of 
equity  which  would  necessarily  lead  to  a  different  conclusion. 
The  opinion  of  the  learned  commentator  upon  American  law, 
who  has  carried  the  doctrines  of  the  wife's  equity  as  far  as  it 
had  ever  been  supposed  to  extend  by  any  judge  who  has  pre- 
ceded him,  evidently  is  that  it  does  not  extend  so  far  as  to 
authorize  a  court  of  equity  to  seize  upon  property  which  formerly 
belonged  to  the  wife,  but  in  which  the  husband  has,  without 
fraud,  obtained  a  vested  legal  interest  in  possession  by  virtue  of 
his  marital  rights;  unless  he  has  forfeited  his  right  by  a  breach 
of  the  marriage  contract,  so  as  to  entitle  the  wife  to  a  decree  of 
separation.  And  as  the  whole  doctrine  of  the  wife's  general 
equity  depends  upon  a  course  of  judicial  precedents,  I  do  not 
feel  myself  authorized  to  go  beyond  this  plainly-marked  bound- 
ary, in  a  case  where  there  is  no  pretense  that  the  husband  haf 
been  guilty  of  any  act  for  which  the  wife  intends  to  seek  a  dis« 
solution  of  the  marriage,  or  a  judicial  separation. 

The  injunction  must  therefore  be  dissolved. 

Wdv  18  Protiectbd  in  some  cases  against  the  hardship  of  the  coinmoQ 
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Uwnlemerghig  lier  legal  idantitj  in  th»t  of  her  hiuband.  Thus,  where 
hniband  and  "wife  sue  for  a  legacy  bequeathed  her,  the  court  may  make  a 
inteble  prorisian  for  her  out  of  it,  before  decreeing  its  payment  to  the  has- 
htoA:  Olem  ▼.  J^isher^  10  Am.  Dec  310;  and  generally  equity  will  not  aid  a 
husband  to  obtain  pooaeaaion  of  his  wife's  fortune,  without  requiring  him  to 
make  adequate  provision  for  her,  or  to  show  that  such  provision  is  unneceasaiy: 
HehHM  V.  Franeiscus,  20  Id  402;  DuvaU  v.  Farmer^  Bank,  23  Id.  558. 

Upon  the  folloiPTing  points  the  principal  case  has  been  oated  with  approval: 
The  l^al  estate  of  a  husband  as  tenant  by  curtesy  initicUe  in  his  wife's  prop- 
erty, is  subject  to  eicecution,  and  equity  ^iU  not  enjoin  its  sale:  Matter  qf 
Ti  mM,  1  Lana.  514;   WirJ:€M  v.  Clarke,  8  P»^e  Ch.  172.    lien  of  judgment  is 
^vested  by  subeeou^ot  sale  under  prior  deoree,  so  far  as  to  be  removed  from 
the  land  sold,  acnd  attached  to  surplus  procaeds  of  sale:  Ellmoorthy.  Cook,  Id. 
645.     Wben  hnaband  has  forfeited  his  right  to  wife's  property  by  his  viola- 
Uon  of  mar«ia^e  contract,  it  is  just  that  alie  should  retain  such  property: 
BeavAck  V.  Henvoich,  10  Id.  425.    General  hens  of  judgment  creditors  of  hus- 
band in  tha  lands  of  fem/e-covert  are  subiect  to  her  paramount  right  to  the 
inme^iAte  uae  of  the  land  upon  her  establishing  her  right  to  a  divorce:  Sack" 
m  «.  GOes.  3  Barb.  Ch.  205;  Hohnu  v.  Holmes,  4  Id.  297. 
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[spaiascb.  sai.j 

BuBBTUM,  OB  PsBflOKS  8TA]n)iHO  IK  THB  RELATION  OF  SuBXTixs,  are  entitled 
to  be  subrogated  to  the  rights  and  liens  of  creditors  whose  debts  they 
have  discharged. 

CRS0ITOR  HAVING  BioBT  TO  EssoBT  TO  Two  FciTDs,  and  electing  to  resort 
to  that  which,  in  equity,  is  only  secondarily  liable,  auother  person  hav- 
ing a  claim  on  such  secondary  fund,  is  treated  as  a  surety,  and  is  entitled 
to  take  the  place  of  the  creditor  with  respect  to  the  primary  fund. 

PiTBCHASKit  WITH  Wabbaktt  fbom  AN  Heir  of  realty,  which  is  afterwards 
sold  by  order  of  the  surrogate  to  pay  the  debts  of  the  ancestor,  is  entitled 
to  be  subrogated  to  the  rights  of  the  creditors  who  are  paid  by  such  sale, 
and  has  an  equitable  lien  on  the  rest  of  the  estate  remaining  in  the  hands 
of  the  heir. 

When  an  Hxm  has  Alienated  Part  of  the  Estate  which  has  descended 
to  him,  and  it  becomes  necessary  to  sell  some  part  to  pay  the  debts  of 
the  ancestor,  the  surrogate  may  order  the  unalienated  part  to  be  first 
sold. 

Bill  for  partition  of  real  estate,  filed  by  two  heirs  at  law  of 
O.  Eddy,  who  died  prior  to  1829,  leaving  four  heirs.  Sally,  one 
of  the  heirs,  and  her  husband,  A.  Traver,  joined  in  a  warranty 
deed,  in  April,  1829,  of  part  of  the  lands  to  J.  and  G.  W.  Ross; 
bat  this  deed  did  not  embrace  any  of  the  lands  now  in  contro- 
Teray.  Subsequently  to  this  conveyance  part  of  the  lands  thus 
conyeyed  were  sold  under  order  of  the  surrogate  to  ])ay 
claims  against  the  intestate.     By  this  Boss  lost  the  title  to  part 
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of  bis  lands,  and  he  now  claimed  to  be  remunerated  out  of  the 
interest  of  Traver  and  wife  in  the  other  lands  of  the  intestate, 
which  were  being  partitioned,  with  interest  from  the  time  of  the 
surrogate's  order  of  sale.  The  master  disallowed  the  claim  of 
Boss.     He  excepted  to  the  disallowance. 

W.  SiMiman,  for  Boss. 

M.  Hoffman^  for  Traver  and  wife. 

Walworth,  Chancellor.  Upon  the  facts  disclosed  in  the 
master's  report,  I  think  that  the  defendant  Boss  has  an  equi- 
table lien  upon  the  undivided  interest  of  Traver  and  wife  in  the 
premises  of  which  partition  is  sought  in  this  case,  to  the  extent 
of  one  fourth  of  the  proceeds  of  the  lands  in  which  he  had 
purchased  their  share,  and  which  were  sold  under  the  surro- 
gate's order;  and  also  for  the  interest  on  that  amount  from  the 
time  of  the  confirmation  of  the  sale  by  the  surrogate.  It  is  an 
established  principle  of  equity  that  sureties,  or  those  who  stand 
in  the  situation  of  sureties  for  those  who  pay  a  debt  for  them, 
are  entitled  to  stand  in  tbe  place  of  the  creditor,  or  to  be  sub- 
rogated to  all  his  rights  as  to  any  fund,  lien,  or  equity  which  be 
may  have  against  any  other  person  or  property  on  account  of 
the  debt.  And  where  tbe  creditor  has  two  funds  to  which  he 
may  resort  for  the  satisfaction  of  his  debt,  if  he  resorts  to  that 
which  in  equity  is  only  secondarily  liable,  to  the  injury  of  one 
who  has  a  claim  upon  the  secondary  fund  only,  or  resorts  to  a 
fund  belonging  to  a  third  person,  which  fund  is  only  secon- 
darily liable  for  the  payment  of  the  debt,  the  person  who  is  the 
owner  of,  or  has  a  claim  upon  the  fund  thus  taken,  is  considered 
as  a  surety  merely,  and  is  entitled  to  stand  in  the  place  of  the 
creditor  as  against  the  primary  fund:  1  Strong Eq.  477,  sec.  499; 
Id.  588,  sec.  C33,  etc.  It  was  upon  this  equitable  principle 
that  this  court  proceeded  in  the  case  of  Clowes  v.  Dickinson,^  5 
Johns.  Ch.  235,  in  charging  the  payment  of  a  judgment  upon 
lands  which  had  been  aliened  by  the  judgment  debtor,  in  the 
inverse  order  of  their  alienation — the  first  purchaser  in  such  a 
case  standing  in  the  situation  of  a  mere  surety  for  the  pay- 
ment of  the  judgment  debt.  In  cases  depending  upon  this 
equitable  principle,  as  between  the  debtor  and  his  sureties,  it 
makes  no  difference,  except  as  against  bona  fide  purchasers  or 
mortgagees,  that  the  debt  has  been  actually  paid  by  the  sureties, 
or  out  of  their  property;  so  that  the  creditors*  lieu  upon  the 
property  of  the  principal  debtor  is  extinguished  at  law.     Thus, 

1.  Cloway.  Dickenton. 


July,  1837. "I  Eddy  v.  Tbaver.  263 

in  the  case  of  Waiis  v.  Kinney,  3  Leigh,  272  [23  Am.  Dec.  266]» 
where  the  sureties  had  actually  paid  the  debt,  so  that  the  lien 
of  the  creditor's  judgment  was  discharged  at  law,  the  court  of 
appeals  in  Virginia  decided  that  the  sureties  were  in  equity  en« 
titled  to  the  benefit  of  the  judgment,  as  a  lien  upon  the  land, 
aa  against  the  claims  of  an  attaching  creditor:  See  also  Guyler 
▼.  Ensworth,  6  Paige.  32;  Burrows  v.  Wham,^  1  Desau.  409; 
Sprigg  v.  Braman,  6  La.  206." 

Applying  these  equitable  principles  to  the  case  under  consid- 
eration, there  is  no  doubt  of  the  right  of  Boss  to  be  substituted 
in  the  place  of  the  creditors  of  the  intestate  who  have  been  paid 
their  debts  by  a  sale  of  that  part  of  the  property  which  had 
been  conveyed  by  Traver  and  wife,  instead  of  charging  such 
debts  upon  the  property  which  still  remained  unsold.  If  the 
creditors  had  brought  their  suit  against  the  heirs  for  the  pay- 
ment of  the  debts  of  the  ancestor,  the  real  estate  which  re- 
mained in  the  hands  of  Traver  and  wife  unsold  must  have  been 
applied  for  that  purpose;  and  that  which  had  ))een  previously 
sold  and  conveyed  to  Boss  would  have  been  discharged.  I  am 
inclined  to  think  the  surrogate  had  the  power  to  direct  the  sale 
to  be  made  in  such  a  manner  as  to  protect  the  equitable  rights 
of  the  purchasers  from  the  heirs  at  law.  But  whether  he  had 
such  power  or  not,  this  court  has  jurisdiction  and  authority  to 
protect  all  the  equities  of  one  who  was  standing  in  the  situation 
of  a  mere  surety  for  Traver  and  wife,  so  far  as  the  debts  of  the 
ancestor  remained  a  lien  upon  the  lands  which  they  had  sold  to 
him.  And  neither  the  want  of  such  power  in  the  surrogate, 
nor  the  neglect  to  exercise  it  if  the  power  in  fact  existed,  can  in 
this  case  deprive  the  defendant  Boss  of  his  equitable  claim  to 
be  substituted  in  the  place  of  the  creditors  of  the  intestate  as  to 
the  lien  which  they  had,  before  the  sale  under  the  surrogate's 
order,  upon  the  lands  of  Traver  and  wife  held  by  them  in  right 
of  such  wife  aa  one  of  the  heirs  at  law  to  whom  such  lands  had 
descended,  charged  with  the  payment  of  such  debts. 

The  exception  to  the  master's  report  was,  therefore,  well 
taken.  The  amount  of  the  proceeds  of  the  sale  of  Boss'  inter- 
est in  the  lands  sold  under  the  surrogate's  order,  together  with 
the  interest  thereon  and  his  costs,  must  be  paid  out  of  the  fund 
set  apart  by  the  decree  for  that  purpose;  and  the  residue  of  that 
fund  must  be  distributed  according  to  the  principles  of  the 
decree., 

I.  Bmrom  t.  McWhamm,  a.  SpHgg  T.  Busman,  6  La.  M. 
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SuBsooATiON  OF  SusBTT  to  ri^ts  and  remedies  of  the  creditor:  See  Hcegm 
T.  Ward^  8  Am.  Dec.  554;  King  t.  Baldwin^  Id.  415;  Crtagher  y.  Brengle,  9 
Id.  516;  Sand/ord  v.  McLean,  23  Id.  773;  Dank  qf  Montpelier  y.  Dixon^  24 
Id.  640.  A  surety,  after  paying  the  debt,  is,  in  equity,  entitled  to  reach  and 
appropriate  any  fond  set  apart  by  the  principal  debtor  for  the  payment  of  the 
debt:  lioden  y.  Orockett,  24  Id.  489. 

Cited,  to  show  that  8iu»ty  is  entitled  to  be  subrogated  to  the  rights  of  the 
creditor,  in  Marsh  y.  Pihe,  1  Sandf.  Ch.  213;  Ekoood  y.  Diefendor/,  5  BArb. 
413;  Goodyear  y.  Watson,  14  Id.  486;  Bank  of  Toronto  v.  Hunier,  20  How. 
Pr.  298;  4  Bosw.  648;  Martin  y.  IVagener,  60  Barb.  446;  that  a  creditor 
ought  first  to  resort  to  a  primary  fund,  where  there  are  two,  so  as  to  relieye 
his  surety  as  for  as  possible,  in  Wheelwright  v.  Depuyster^  4  £dw.  Ch.  244; 
that  an  alienee  may  be  subrogated  to  the  rights  of  a  creditor,  in  Wilkes  t. 
Harper,  3  Sandf.  Ch.  11;  Loomer  v.  Wheelwright,  Id.  161. 


Chapman  v.  Robertson  et  al. 

[6  PAxes  Oh.  627.j 
8biw)ff  for  Money  Advanced  is  available  in  chanoery  as  sgainst  a  bond 

and  mortgage  on  which  suit  is  brought,  and  a  cross-bill  is  not  necessary 

for  its  assertion. 
Construction  and  Validitt  of  Personal  Contracts  depend  on  the  lawa 

of  the  place  where  they  were  made,  unless  they  were  entered  into  with 

the  view  of  being  performed  elsewhere. 
Transfer  of  Lands  or  other  Herttabls  Property,  and  the  creation  of 

liens  thereon,  is  governed  by  the  laws  of  the  place  where  such  property  is 

situate. 
Lex  Loci  Rei  Sit^  also  determines  whether  the  property  is  to  be  con« 

sidered  as  real  or  heritable. 
Place  of  Payment  is  Presumed  to  be  where  obligee  resides  or  is  found. 
Mortgage  Valid  by  the  Lawb  of  the  Place  where  the  lands  are  sita- 

ated,  and  where  it  was  executed,  can  not  be  avoided  because  it  conflicts 

with  the  usury  law  of  the  country  where  the  mortgagee  resides,  and 

where  the  money  is  payable. 
A  Creditor,  upon  a  Loan  of  Money  Made  here,  may  stipulate  for  the 

highest  rate  of  interest  permitted  by  our  laws,  though  such  rate  is  higher 

than  that  sanctioned  by  the  law  of  the  place  where  payment  is  to  be 

made. 

Bill  to  foreclose  mortgage  given  to  Chapmaii  by  Robertson 
on  lands  in  state  of  New  York.  Robertson,  a  resident  of  New 
York,  being  in  England,  applied  to  complainant  for  a  loan.  It 
was  thereupon  arranged  that  on  Robertson's  return  to  New 
York  be  should  execute  a  bond  and  mortgage,  and  have  them 
recorded,  and  then  transmitted  to  complainant  in  England,  and 
the  latter,  on  receiving  the  securities,  was  to  deposit  the  amount 
of  the  loan  with  the  mortgagor's  bankers  in  London.  The 
arrangement  was  afterwards  fully  consummated.     The  defend- 
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tokt  Bobertaon  claimed  an  offset  for  niaetj  dollars  and  seventj- 
tbiee  cents,  advanced  to  the  mortgag>ed'8  son  at  request.  He 
also  pleaded  the  usury  laws  of  Singland. 

K.  MUler^  for  the  complainant. 

A.  L.  Jordan^  for  the  defendant. 

Walvobth,  Gfaancellor.  The  bank,  which  is  a  judgment 
cre<£tor  of  the  mortgagor,  having  suffered  the  bill  to  be  taken 
as  confessed,  the  only  questions  in  controversy  in  this  cause 
arise  out  of  the  facts  set  up  in  the  answers  of  Robertson  as 
matters  of  defense.  The  offset  claimed  by  Bobertson  must  be 
allowed;  as  he  alleges  in  his  answer  that  it  was  money  advanced 
to  a  son  of  the  complainant,  and  at  his  request.  The  revised 
statutes  expressly  provide  that  in  suits  for  the  payment  or  re- 
covery of  money,  set-offs  shall  be  allowed  in  this  court  in  the 
same  manner  and  with  the  like  effect  as  in  actions  at  law:  2  B. 
S.  174,  sec.  40.  And  this  is  a  suit  for  the  recovery  of  money, 
to  wit,  the  interest  money  due  on  the  bond  and  mortgage.  The 
defendant  Bobertson  therefore  having  a  just  demand  against 
the  complainant  for  the  money  advanced  at  his  request,  and 
which  would  at  law  be  a  proper  subject  of  offset  in  a  suit  upon 
the  bond,  he  has  a  right,  under  this  provision  of  the  revised 
statutes,  to  set  off  the  amount  thus  due  to  himself  against  the 
interest  which  he  owes  to  the  complainant  upon  the  bond  and 
mortgage,  which  the  latter  is  seeking  to  recover,  or  to  obtain 
the  payment  of  by  the  present  suit  in  this  court. 

I  am  aware  that  in  the  case  of  Troup  v.  Haighi,  Hopk.  270, 
ChaDcellor  Sanford  intimated  an  opinion  that  a  cross-bill  might 
be  necessary  to  enable  a  defendant  to  avail  himself  of  a  set-off 
in  a  suit  in  this  court.  This,  however,  was  before  the  adoption 
of  the  revised  statutes,  which  put  the  set-off  in  this  court  and  at 
law  upon  the  same  footing.  And  I  can  see  no  necessity  for  a 
double  litigation  by  cross  suits,  in  such  a  case,  in  one  court 
more  than  in  the  other.  The  set-off  may  be  litigated  and  deter- 
mined upon  a  general  replication  to  the  defendant's  answer  in 
this  court,  as  well  as  upon  a  notice  annexed  to  the  plea  of  the 
defendant  in  a  suit  at  law.  The  statement  of  the  set-off  in  the 
answer  is  a  substitute  for  the  notice  annexed  to  the  plea.  And, 
upon  the  general  replication  to  the  answer,  the  complainant 
may  introduce  any  evidence  which  is  relevant  and  proper  for 
the  purpose  of  showing  that  the  demand  claimed  as  a  set-off  is 
t&ot  legally  or  equitably  due,  or  that  for  any  other  reason  it 
should  not  be  allowed.     The  defendant,  on  the  other  hand,  may 
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introduce  proofs  to  rebut  any  special  defense  to  his  claim  of  off- 
set which  the  complainant  may  attempt  to  establish.  This  court 
has  already  decided  that  a  debt  due  from  the  mortgagee  to  the 
mortgagor  may  be  offset  against  the  amount  due  from  the  latter 
on  the  mortgage.  And  it  may  be  done  even  where  the  mortgage 
has  been  assigned,  if  the  right  of  set-off  existed  at  the  time  of 
the  assignment:  Bosevell  v.  The  Bank  of  Niagara,  Hopk.  579. 
The  defendant  in  the  present  case  is,  therefore,  entitled  to  the 
set-off  claimed  in  his  answer;  and  a  cross  bill  is  not  necessaiy  to 
enable  the  court  to  give  him  the  fall  benefit  thereof  upon  this 
bill  of  foreclosure. 

The  other  point  in  this  case  presents  a  very  nice  question 
arising  out  of  the  conflict  of  laws  in  this  state  and  England, 
relative  to  the  legal  rate  of  interest.  It  is  an  established  princi- 
pie  that  the  construction  and  validity  of  contracts  which  are 
pure]y  personal  depend  upon  the  laws  of  the  place  where  the 
contract  is  made;  unless  it  was  made  in  reference  to  the  laws  of 
some  other  place  or  country  where  such  contract,  in  the  con- 
templation of  the  parties  thereto,  was  to  be  carried  into  eff#3t 
or  performed :  2  Kent  Com.  457;  Story  Confl.  L.  227,  sec.  272.  On 
the  other  hand,  it  appears  to  be  equally  well  settled  by  the  laws 
of  every  state  or  countiy,  that  the  transfer  of  lands  or  other 
heritable  property,  or  the  creation  of  any  interest  in,  or  lien  or 
incumbrance  thereon,  must  be  made  according  to  the  lex  sUus  or 
the  local  law  of  the  place  where  the  property  is  situated.  And  it 
has  been  decided  that  the  lex  loci  rei  alios  must  also  be  resorted 
to  for  the  purpose  of  determining  what  is  or  is  not  to  be  consid- 
ered as  real  or  heritable  property,  so  as  to  have  locality  within 
the  intent  and  meaning  of  this  latter  principle:  Nswlands  ▼• 
Chalmer'a  Tniateea,  11  Shaw  &  D.  Sess.  Oas.  65. 

The  case  under  consideration  would  have  come  clearly  with- 
in the  first  of  these  principles,  if  the  bond  of  Bobertson  had 
been  the  only  security  for  this  loan;  although  he  resided  in  this 
state  and  intended  to  use  the  money  here,  where  the  legal  rate 
of  interest  is  seven  per  cent,  as  specified  in  the  bond.  There  ia 
nothing  in  the  bond^  from  which  it  can  be  inferred  that  the 
parties  contemplated  the  payment  of  the  money  in  this  state. 
And  as  no  place  of  payment  is  mentioned,  the  legal  construc- 
tion of  the  contract  is  that  the  money  is  to  be  paid  where  the 
obligee  resides  or  wherever  he  may  be  found.  His  residence 
being  in  England  ut  the  execution  of  the  bond,  that  must  there- 
fore be  considered  the  place  of  payment,  for  the  purpose  of  de- 
termining the  question  where  that  part  of  the  contract  is  to  be  per- 
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formed.  I  lay  out  of  view  the  fact  that  the  bond  itself  was  signed 
and  sealed  in  this  country,  because  as  a  mere  personal  contract  it 
would  be  wholly  inoperative  until  it  was  received  by  the  complain- 
ant in  England,  where  the  money  was  then  to  be  deposited  with 
the  banker  for  the  use  of  the  borrower.  To  this  extent  the  de- 
cision of  the  court  of  king's  bench  in  the  case  of  Dewar  v.  Span, 
3  T.  B.  425,  is  unquestionably  a  correct  exposition  of  the  law  of 
England  and  also  of  this  state.  For,  as  I  understand  that  case, 
the  bond  which  was  the  subject  of  litigation  had  no  other  cou- 
nection  with  the  West  India  estate  than  that  the  consideration 
of  the  original  bond  was  a  part  of  the  purchase  money  upon 
the  sale  of  an  estate  at  St.  Christopher's;  which  estate  had  been 
sold  and  conveyed  many  years  previous  to  the  execution  of  the 
bond  in  question.  And  it  does  not  appear  from  the  report  of 
the  case  that  the  debt  for  which  the  bond  was  given  was  in  any 
way  chargeable  upon  the  land  at  that  time.  From  the  plea 
which  the  defendant  put  in,  and  which  must  have  been  sus- 
tained by  the  proof  on  the  trial,  it  is  evident  that  the  last  bond, 
upon  which  that  suit  was  brought,  was  given  for  the  purpose  of 
obtaining  a  further  extension  of  credit  upon  a  debt  which  was 
then  due  upon  personal  security  in  England,  where  all  the 
parties  to  the  last  bond  resided.  It  was  therefore  a  new  and 
distinct  contract  for  the  forbearance  of  a  debt  upon  personal  se- 
curity merely;  although  the  original  consideration  for  that  debt 
was  the  estate  sold  in  the  West  Indies  more  than  forty  years 
previous  to  that  time.  There  was  no  question  of  conflict  of 
laws  in  the  case;  but  merely  whether  the  bond  was  a  security 
respectiug  lands  in  the  West  Indies  within  the  intent  and  mean- 
ing of  the  English  statute  on  that  subject.  And  the  court  very 
properly  held  that  the  statute  did  not  extend  to  contracts 
merely  personal,  and  not  connected  with  the  security  upon  the 
land.  That  case,  therefore,  leaves  the  question  untouched 
'whether,  independent  of  that  statute,  a  mortgage  executed  in 
ISnglaud  upon  a  West  India  estate  would  have  been  valid  if  in- 
terest had  been  reserved  according  to  the  lex  rei  sUcb, 

I  am  aware  that  in  Stapleton  v.  Conway^  3  Atk.  727,  an  opinion 
was  expressed  by  Lord  Hardwicke  that  a  mortgage  upon  laud 
in  the  colonies,  if  executed  in  England  and  connected  with  a 
bond  or  other  personal  covenant  for  the  payment  of  more  than 
five  per  cont.  interest,  was  usurious  and  void.  And  there  are 
other  dida  to  be  found  in  some  of  the  cases  which  occurred 
previous  to  the  statute  4  Oeo.  III.,  c.  79,  which  are  supposed 
to  recognize  the  same  principle.     The  question,  however,  does 
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not  appear  to  have  been  defiuitelj  settled  until  the  passage  of 
that  act)  which  was  intended  to  remoTe  all  doubts  upon  the 
subject;  and  which  applied  to  contracts  theretofore  made  as 
well  as  to  securities  which  should  be  executed  subsequent  to  the 
passing  of  the  act.  Doubts  might  well  exist  as  to  the  validity 
of  loans  made  in  England,  upon  such  securities,  where  both 
parties  resided  there;  especially  if  the  money  was  not  loaned 
for  the  purpose  of  being  used  in  the  colony  where  the  mort- 
gaged premises  were  situate,  as  the  giving  of  such  a  security 
might  be  a  very  convenient  mode  of  evading  the  statute  of 
usur}'.  No  doubt,  however,  appears  to  have  been  entertained 
as  to  the  validity  of  a  loan  upon  a  bond  and  mortgage  actually 
executed  in  Ireland  or  the  colonies,  although  the  loan  itself 
was  made  in  England  and  was  made  payable  there  or  to  a 
mortgagee  who  resided  there.  For  that  reason  I  presume  the 
statute  merely  puts  the  bond  and  mortgage  executed  in  Eng- 
land upon  the  same  footing,  as  to  validity,  as  if  they  had  been 
executed  in  the  colony;  and  without  any  reference  to  the  place 
where  the  money  loaned  was  received  or  intended  to  be  used, 
or  was  by  the  agreement  of  the  parties  to  be  repaid.  I  have 
very  little  doubt,  therefore,  that  a  security  like  that  which  is 
now  under  consideration,  actually  executed  in  the  countiy 
where  the  mortgaged  premises  was  situate,  by  a  person  domi- 
ciled at  that  place,  for  the  repayment  of  a  loan  to  be  made 
upon  the  faith  of  such  foreign  securities,  and  for  the  purpose 
of  being  used  by  the  borrower  in  the  country  of  his  residence, 
would  have  been  considered  as  valid  by  the  courts  of  England 
even  if  this  statute  had  not  been  passed.  And  if  this  was  a 
valid  mortgage  by  the  laws  of  England,  so  that  a  recovery  might 
have  been  had  in  that  country  upon  the  covenant  for  the  re- 
payment of  the  money,  or  upon  the  bond  given  therewith  as 
collateral  security,  it  is  unquestionably  a  valid  security  here  to 
give  a  lien  upon  the  mortgaged  premises  for  the  payment  of  a 
rate  of  interest  authorized  by  the  ^  eiius. 

The  distinguished  author  of  the  recent  learned  and  invalu- 
able commentary  on  the  conflict  of  laws  appears  to  lean  to  the 
opinion,  that  the  mere  taking  of  a  security  upon  lands  in  an- 
other state  or  country,  on  a  loan  at  a  higher  rate  of  interest  than 
is  allowed  by  the  laws  of  the  place  where  such  loan  is  made  and 
the  security  given,  will  not  so  change  the  locality  of  the  con- 
tract as  to  protect  it  from  the  operation  of  the  usury  law  of  tlM 
place  where  such  loan  is  made,  unless  there  is  a  further  agree- 
ment, either  express  or  implied,  that  the  money  shall  be  repaid 


Aug.  1897.]  Chapman  v.  Eobbrtboh.  269 

ftt  a  place  irbere  the  rate  of  interest  resenred  upon  the  loan  is 
allowed  bj  law:  Story  Confl.  L.  238>  see.  287.    But  neither  he 
nor  Chancellor  Kent  appears  to  haxe  expressed  any  opinion 
\ipon  the  precise  qnestion  presented  in  the  present  ease«  in 
which  the  rate  of  interest  reserred  is  allowed  by  the  law  of  the 
place  where  the  mortgaged  premises  are  situated,  and  where 
the  bond  and  mortgage  were  actually  executed,  but  is  more 
Aan  could  be  legally  reserved  by  the  law  of  the  place  where 
Ihe  money  was  receiyed,  and  where  by  the  legal  construction  of 
the  contract  it  must  be  deemed  to  be  payable.     Upon  n  full 
examination  of  all  the  cases  to  be  found  upon  the  subject,  either 
in  this  country  or  in  England,  none  of  which,  howerer,  appear 
to  have  decided  the  precise  question  which  arises  in  this  cause, 
I  have  arrived  at  the  conclusion  that  this  mortgage  executed 
here,   and  upon  property  in  this  state,    being  valid  by  the 
lex  sUu9,  which  is  also  the  law  of  the  domicile  of  the  mortgagor, 
it  is  the  duty  of  this  court  to  give  full  effect  to  the  Bscurity; 
without  reference  to  the  usury  laws  of  England,  which  neither 
party  intended  to  evade  or  violate  by  the  execution  of  a  mort- 
gage upon  the  lands  here. 

If  no  rate  of  interest  was  specified  in  the  contract  it  might 
perhaps  be  necessaiy  to  inquire  where  the  money  was  legally 
payable  when  it  became  due,  for  the  purpose  of  ascertaining 
what  interest  the  mortgagee  was  entitled  to  receive:  Quince 
V.  Callender,  1  Desau.  160;  Scofield  and  Taylor  v.  Day,  20 
Johns.  102.  But  if  a  contract  for  the  loan  of  money  is  made 
here,  and  upon  a  mortgage  of  lands  in  this  state  which  would 
be  valid  if  the  money  was  payable  to  the  creditor  here,  it  can  not 
be  a  violation  of  the  English  usury  laws;  although  the  money 
is  made  payable  to  the  creditor  in  that  country  and  at  a 
rate  of  interes^i  which  is  greater  than  is  allowed  by  the  laws 
of  England.  This  question  was  very  fully  and  ably  examined 
by  Judge  Martin  in  the  case  of  Depeau  v.  Humphreys,'^  in  the 
sopreme  court  of  Louisiana,  20  Mart.  1;  and  that  court  came 
to  the  conclusion,  in  which  decision  I  fully  concur,  that  in  a 
note  given  at  New  Orleans,  upon  a  loan  of  money  made  there, 
the  creditor  might  stipulate  for  the  highest  legal  rate  of  con- 
Tectional  interest  allowed  by  the  laws  of  Louisiana,  although 
the  rate  of  interest  thus  agreed  to  be  paid  was  higher  than  that 
which  could  be  taken,  upon  a  loan,  by  the  laws  of  the  state  where 
such  note  was  made  payable.  Here  the  verbal  contract  for  a  loan, 
upon  the  security  of  a  mortgage  upon  lands  in  this  state,  was 

1.    Dtpan  T.  Httmpkrqfi,  8  Mart.  (N.  S.)  1. 
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wholly  inoperative  until  the  mortgage  and  other  written  seciiritj 
were  executed  in  this  state,  and  which  agreenaent  was  consum- 
mated by  the  deposit  of  the  money  to  the  order  of  the  borrower. 
It  was  a  contract  partly  made  in  this  state  and  partly  in  England. 
And  being  actually  made  in  reference  to  our  laws,  and  to  the 
rate  of  interest  allowed  here,  it  must  be  governed  by  them  in 
the  construction  and  effect  of  the  contract  as  to  its  validity. 
An  appeal  to  the  courts  of  this  state  was  also  contemplated  by 
the  parties,  if  necessary,  to  enforce  a  performance  of  the  written 
agreement  for  the  repayment  of  the  loan;  although  from  the  resi- 
dence of  the  mortgagee  in  England  it  might  be  necessary  to 
send  the  money  there  to  make  a  legal  tender  of  the  debt.  And 
the  complainant,  upon  this  foreclosure  of  his  mortgage  here,  ii 
only  entitled  to  recover  the  amount  loaned  with  seven  per  cent, 
interest  thereon,  payable  to  him,  or  his  solicitor  here,  and  is  not 
entitled  to  any  allowance  for  the  difference  in  exchange  between 
the  two  countries:  See  20  Johns.  102. 

The  usual  decree  for  a  foreclosure  and  sale  must  therefore  be 
entered.  And  the  interest  must  be  computed  by  the  register 
and  inserted  in  the  decree,  except  the  interest  for  the  first  year 
which  is  paid;  the  set-off  being  allowed  in  part  payment  of  the 
first  year's  interest. 

Law  of  the  Plaob  wheke  Contract  is  Entebbd  raro,  when  controU: 
King  v.  Harman'a  Heirs,  26  Am.  Dec  485;  Malpiea  v.  McKoum^  20  Id.  279; 
Arayo  v.  CurreUy  20  Id.  286  and  note;  Miles  v,  OcUn,  19  Id.  177;  Barrera  ▼. 
Alpuente,  17  Id.  182;  Bradshaw  v.  Newman,  12  Id.  149;  Lynch  v.  Pottietkuniie, 
Id.  495  and  note;  Touro  v.  Casein,  9  Id.  680. 

Law  of  the  Place  where  Pbofebtt  is  Situate,  when  oontrob:  Broh  ▼. 
Jenkins,  13  Am.  Dec.  320;  Ramsey  y.  Stevenson,  12  Id.  468  and  note. 

The  principal  case  is  a  leading  one,  and  has  been  very  frequently  cited, 
especially  by  the  courts  of  the  state  in  which  it  was  pronounced.  Thua,  it 
was  relied  upon  to  show  that  a  set-off  in  favor  of  the  mortgagor  may  be 
asserted  against  the  mortgagee  in  a  suit  to  foreclose  the  mortgage:  Holden  v. 
Gilbert,  7  Paige  Ch.  211;  Irving  v.  De  Kay,  10  Id.  322;  BatiigaU  v.  Haskin,  59 
N.  Y.  537;  provided  the  circumstances  were  such  as  to  have  made  the  aet-ofl 
available  at  law.  If,  however,  the  defendant's  demand  were  not  due  at  the 
commencement  of  the  suit,  or  were  procured  by  assignment  pendente  lite,  it 
could  not  be  made  available  in  equity,  because  not  available  at  law:  Rawson^s 
Adm'r  v.  Copeland,  2  Sandf .  Ch.  252;  Knapp  v.  Bumham,  3  Id.  332.  But  the 
principal  case  has  been  usually  cited  upon  questions  regarding  the  conflict  of 
laws^  and  where  it  was  necessary  to  decide  whether  resort  ought  to  be  had  to 
the  law  of  the  domicile  of  one  or  more  of  the  parties,  or  the  law  of  the  plaoa 
in  which  the  contract  was  made,  or  the  Ikw  of  the  place  in  which  the  property 
was  situated.  It  has  been  approved  upon  the  following  propositions :  A  purely 
personal  contract  is  held  to  be  made  with  regard  to  the  laws  of  the  state  in 
which  it  was  entered  intoj  and  its  construction  and  validity  will  be  deter- 
mined thereby:  Meade  v.  St,  Louis  M,  L,  /.  Co.,  51  How.  Pr.  6;  Bard  ▼.  Pwiks^ 
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12  N.  Y.  503;  King  v.  Sarria,  69  Id.  32;  Curtis  v.  Leaviii,  15  Id.  227.  If  the 
nte  of  interest  is  higher  at  the  place  of  the  contract  than  at  the  place  of  per- 
formanoe,  the  parties  may  lawfully  contract  for  the  higher  rate:  Miller  v. 
Tifany,  1  WalL  310;  Arnold  v.  PoUer,  22  Iowa,  198;  Kilgore  v.  Dempstry,  2a 
Ohio  St.  419;  Seudder  v.  U,  N.  B,,  91 U.  S.  412;  Fisher  v.  Otis,  3  Chand.  106. 
In  each  cases  the  interest  may  be  stipulated  for  according  to  the  law  of  eithei 
place:  Fitch  v.  Remer,  1  Bias.  341;  Boioen  v.  Bradley,  9  Abb.  (N.  8.)  407; 
HUdretkv,  ShefMrd^  65  Barb.  271;  Bank  of  Georgia  v.  Lewin,  45  Id.  343; 
Babne  v.  WombougfL,  38  Id.  363.  A  contract^  if  no  place  of  payment  is  des- 
ignated, is  payable  to  the  obligee  wherever  he  resides  or  may  be  found:  Pomr 
troy  V.  Ainsworth,  22  Id.  127.  If  securities  be  made  in  New  York  based  on 
realty  there  situate,  but  with  intent  to  dispose  of  them  in  a  foreign  country, 
they  are  Devertheless  New  York  contracts:  N,  Y.  Dry  Dock  v.  Am,  L,  Ins. 
d:  T.  Co.,  3  Saudf.  Ch.  267;  Fitch  v.  Remtr,  1  Bias.  342.  Real  property  and 
coDtracts  relating  thereto  are  subject  to  the  law  of  the  situs:  Boyce  v.  City  qf 
St.  Lottis,  18  How.  Pr.  128;  S.  C,  29  Barb.  652.  Therefore,  the  validity  of 
a  mortgage  is  to  be  decided  under  the  laws  of  the  state  where  the  land  lies, 
irrespective  of  the  domicile  of  the  parties:  McCraney  v.  Alden,  46  Id.  275; 
Smik^,  Almrd,  63  Id.  431. 

The  decision  in  the  principal  case  has  not  been  particularly  objected  to; 
bat  its  reasoning  npon  some  propositions  has  been  questioned:  Copt  v. 
Alden,  37  How.  Pr.  184;  63  Barb.  353;  CuHis  v.  Leavitt,  15  N.  Y.  88,  228. 
Thus  it  is  said  that  "  the  dedsion  itself  seems  well  supported  in  point  of 
principle;  for  the  parties  intended  that  the  whole  transaction  should  be  in 
fact,  as  it  was  in  form,  a  New  York  contract,  governed  by  the  laws  thereof, 
and  the  payment  of  the  debt  was  to  be  there  made.  It  is  easily  reconcilable 
with  other  laws  and  principles,  if  viewed  in  this  light;  if  viewed  as  the  chan- 
oellor  interpreted  the  case,  it  is,  perhaps,  irreconcilable  with  other  cases  and 
with  general  principles:"  Story  Confl.  L.,  sec.  293  c.  Mr.  Wharton,  in  see. 
410  of  his  treatise  on  the  conflict  of  laws,  undertakes  to  harmonize  the  con- 
fiicting  *'  cases  on  the  question,  whether,  when  a  mortgage  is  given  as  secu- 
rity for  a  loan,  and  the  mortgage  is  in  one  state  and  the  place  of  payment  of 
the  loan  in  another,  the  law  of  the  former  state  or  that  of  the  latter  is  to 
prevail  in  the  settlement  of  interests  *'  He  thinks  that  the  true  test  is  to 
ascertain  whether  the  loan  is  primarily  on  the  debtor's  credit,  and  the  mort- 
gage a  mere  collateral  security;  or  whether  the  money  was  **  employed  on  the 
land  for  which  the  mortgage  was  given."  "If  the  former  be  the  case,  then 
the  law  of  the  place  where  the  money  is  due,  and  not  that  of  the  mortage, 
applies.  If  the  latter,  then  the  law  of  the  place  where  the  mortgage  is 
sitoate  most  prevail." 
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[7  PaiQB  Gb.  18.} 

FnTAL  Dbobxb  is  one  that  disposes  of  the  subject  of  litigation  so  far  as  the 

ooort  is  concerned. 
DiODRXB  IS  Noirx  THX  Lsss  Final  because  further  prooeedings  before  the 

master  are  requisite  to  carry  it  into  effect. 
VsBBXB  OF  THX  ISTXKiar  OF  Onx  OF  THX  Pabtixs  IS  not  eiftitled  to  proaecQtt 

an  appeal,  although  he  proceeds  in  the  name  of  his  vendor:  a  transfer 

of  the  right  of  af^eal  is  against  public  policy. 


A 
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CouvLAi»JLitT*B  ABBioinn  «fto  ill  no  case  proceed  in  the  nane  of  tlie  origia^ 

party,  bat  must  make  himself  a  party  by  sapplemental  bill. 
Appeal  nr  thb  Name  op  a  Pabtt  who  has  previously  assigned  all  hia  interast 
must  be  dismissed. 

AppLxoAHoiff  to  diBmiss  an  appeal. 

A.  Taber^  for  the  appellant. 

N,  HiU,jun,,  for  the  respondent 

Walwobth,  ChaD(;ellor.  The  appeal  in  this  oause,  if  regular, 
was  brought  in  time.  The  decree  was  finals  and  not  interlocu- 
tory, as  it  finally  disposed  of  the  subject  of  litigation  so  far  as  the 
court  was  concerned.  Chief  Justice  Savage  defines  a  final  decree 
to  be  the  last  decree  which  is  necessary  to  be  entered  to  give  to 
the  parties  the  full  and  entire  benefit  of  the  judgment  of  the 
court.  The  decree  in  this  case  comes  within  that  definition,  as 
no  further  questions  or  directions  are  reserved  for  the  future 
judgment  of  the  court.  And  although  some  further  proceedings 
are  to  be  had  before  a  master  to  carry  into  effect  the  decree,  all 
the  consequential  directions  depending  upon  the  result  of  those 
proceediugs  are  given  in  the  present  decree.  It  is  true  there 
may  be  exceptions  to  the  master's  report;  and  in  that  case  a 
further  order  of  the  court  will  be  necessary  to  dispose  of  those 
exceptions.  But  a  decree  is  not  the  less  final  in  its  nature  be« 
cause  some  future  orders  of  the  court  may  possibly  become 
necessary  to  carry  such  final  decree  into  effect.  The  usual  de- 
cree in  mortgage  cases,  for  the  sale  of  the  property  and  the 
distribution  of  the  fund  among  the  parties,  and  finally  dispos- 
ing of  the  question  of  costs,  is  a  final  decree  as  between  the 
)omplainant  and  the  defendants,  and  is  constantly  enroUed  aa 
such;  although  the  master's  report  of  the  sale  and  distribution 
may  be  excepted  to  if  it  is  erroneous,  and  it  may  require  a  sub- 
sequent order  of  the  court  to  dispose  of  the  questions  which 
nay  thus  arise. 

There  is  no  doubt,  however,  that  the  appeal  bond  is  irregu- 
ar;  and  the  motion  to  dismiss  the  appeal  should  be  granted, 
unless  it  is  a  case  in  which  it  would  be  proper  to  permit  the  ap- 
pellant to  amend,  or  to  file  a  new  bond  properly  executed  and 
approved.  The  appeal  itself  is  not  in  the  usual  form,  as  the 
notice  is  that  the  solicitor  has  appealed.  This  probably  was  a 
mere  inadvertence  in  drawing  the  notice  of  the  appeal;  and  as 
the  same  is  signed  by  Go£f  as  solicitor  for  the  complainant,  I 
shall  coiwider  it  as  the  appeal  of  the  complainant,  by  hiseolicitor, 
in  deciding  the  other  questions  which  arise  upon  this  applica- 
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Uoo.  From  the  affidaTits  before  me,  wbieh  the  appelleai  hae 
eot  attempted  to  cootradiot  or  explain,  although  he  has  had  aa 
oppartunity  to  prodace  affidaTits  in  oppoaition  thefsto,  I  mvat 
eonaider  the  fact  as  undeniable,  that  after  the  final  decree  of 
the  Tioe^chanoeilar  against  the  complainant  as  to  the  right  to 
the  farm  whi^  had  toaaed  the  subjeoi-matter  of  the  litigation 
in  this  Boii,  he  sold  all  his  interest  in  the  farm,  and  the  righl 
to  reTiew  tiie  decision  on  appeal,  to  other  persons  who  were 
mere  strangers  to  the  suit;  and  that  this  appeal  is  now  brought 
in  the  name  of  the  vendor  bj  them,  and  for  their  own  nse  and 
benefit. 

Upon  this  state  of  fiiets  it  is  necessary,  perhaps,  to  inquire 
whether  the  sale  of  the  right  to  continue  the  litigation,  under 
such  circumstances,  can  be  sustained  upon  the  principles  of 
public  policy.     In  WUder  y.  KeeLer^  3  Paige,  166  [23  Am.  Dec. 
786],  where  a  claim  hod  been  purchased  under  circumstances 
somewhat  similar,  I  refused  to  reUeTe  the  purchaser,  who  was, 
88  in  this  ease,  asking  permission  to  litigate  bis  claim  to  the 
subject  purchased,  as  a  matter  of  favor  and  not  of  strict  right. 
A.nd  in  Proaser  v.  EdmondM,  1  You.  &  0.  497,  Lord  Abing^ 
■ays:  *'  It  is  a  rule,  not  of  our  law  alone,  bat  of  that  of  all 
countries,  that  the  mere  right  of  purchase  shall  not  give  a  man 
a  right  to  legal  remedies.     The  contrary  doctrine  is  nowhere 
tolerated,  and  is  against  good  policy.     All  our  cases  of  mainte- 
nance and  champerty  are  founded  on  the  principle  that  no  en- 
couragement should  be  given  to  litigation,  by  the  introduction 
of  parties  to  enforce  those  rights  which  others  are  not  disposed 
to  enforce."     Applying  that  principle  to  the  present  case,  I 
think  the  purchasers  of  this  right  to  appeal  from  a  final  decree 
against  the  veudor,  are  not  entitled  to  come  here  to  ask  the  aid 
of  the  court,  as  a  matter  of  favor  merely,  if  they  have  made  a 
slip  by  which  their  strict  legal  rights  are  at  an  end:  Cholmon" 
dJey  V.  ClinUm,  4  Bligh,  45,  90. 

But  even  if  purcluises  of  this  kind  were  both  legal  and  meri- 
torious, the  right  Of  appeal  is  gone  and  can  not  be  restored  by 
amendment,  as  the  appeal  is  not  in  the  name  of  the  proper 
parties.  In  this  court  the  proceedings  must  be  carried  on  in 
the  names  of  the  real  parties,  so  far,  at  least,  as  the  rights  of 
the  complainant  are  concerned,  although  there  has  been  a 
change  of  interest  subsequent  to  the  commencement  of  the  suit. 
But  the  rights  of  the  adverse  party  can  not  be  prejudiced  by 
any  sale  of  the  subject-matter  of  the  suit,  merely  voluntary, 
pendente  lite.    Where  the  complainant  sells  his  whole  right  iu 
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tbe  Boit,  or  it  becomes  wholly  vested  in  another  by  operation  of 
law,  whether  before  or  after  a  decree,  if  there  is  to  be  any 
further  litigation  in  the  case,  it  can  not  be  carried  on,  in  the 
name  of  the  original  complainant,  by  the  person  who  has  ac* 
quired  the  right.  And  if  the  complainant's  interest  is  deter- 
mined by  a  voluntary  assignment,  tbe  assignee  must  make  him- 
self a  party  to  the  suit,  by  an  original  bill  in  the  nature  of  a 
supplemental  bill,  before  he  can  be  permitted  to  proceed:  Mitf. 
PI.  65;  Sinks  v.  Binks^  2  Bligh,  593.  The  complainant,  there- 
fore, was  not  the  proper  party  to  appeal  after  he  had  sold  all 
his  interest  to  others;  and  this  court  will  not  permit  the  appeal 
to  be  carried  on  in  bis  name  for  their  benefit. 
Tbe  appeal  must  be  dismissed  with  costs. 

Dkgree  is  Final  though  fature  orders  of  court  may  be  required  to  cany  it 
into  effect:  StovcUl  v.  Banks,  10  Wall.  587.  "  When  a  decree  finally  deddeB 
and  diaposes  of  the  whole  merits  of  the  cause,  and  reeenres  no  further  ques- 
tions or  directions  for  the  future  judgment  of  the  court,  so  that  it  will  not 
be  necessary  to  bring  the  cause  again  before  the  court  for  its  final  decision, 
it  is  a  final  decree.  It  is  true,  a  decree  may  be  final,  although  it  directs  a 
reference  to  the' master,  if  all  the  consequential  directions  depending  upon 
the  result  of  the  master's  report  are  contained  in  the  decree,  so  that  no 
further  decree  of  the  court  will  be  necessary,  upon  tbe  confirmation  of  the 
report,  to  give  the  parties  the  entire  and  full  benefit  of  the  previous  dedsioa 
of  the  court:"  Beebe  v.  RusaeU,  19  How.  (U.  S.)  285;  CoWte  v.  Crane,  1  Barb. 
Ch.  23;  WriglU  v.  Miller,  3  Id.  387;  Drovon  v.  Brown,  31  How.  Pr.  497;  a 
C,  4  Rob.  700;  Butler  v.  Lee,  33  How.  Pr.  260;  S.  C,  3  Keyes,  78;  PlaU  v. 
StewaH,  47  How.  Pr.  212;  Morris  v.  Morange,  4  Abb.  Pr.  (N.  S.)  460;  S.  C, 
38  N.  Y.  173;  SmUh  v.  Levns,  1  Daly,  456.  The  principal  case  is  cited  as 
authority  in  all  the  foregoing.  Other  cases  in  this  series,  showing  when  a 
judgment  or  decree  must  be  deemed  final,  are:  CommonweaUh  v.  Baldwin^  26 
Am.  Dec  33;  Turner  v.  Plowden,  23  Id.  596. 
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[7  Paios  Cb.  22.] 

TiMB  IS  AK  Essential  Pabt  of  a  Contract,  when  it  appears  from  the  oon^ 
tract  that  the  parties  so  intended. 

Stipulation  that  if  a  Party  Failed  at  a  Time  Stated,  to  perform  all  or 
any  of  his  covenants,  then  that  the  agreements  of  the  other  party  should 
cease  and  be  void,  is  valid,  and  the  failure  to  perform  any  of  the  cove* 
nants  forfeits  all  interest  of  the  party  in  default  in  the  agreement. 

Vendor  Need  not  Prepare  and  Tender  Deed  as  condition  precedent  to 
forfeiture  of  contract  of  sale,  for  non-payment  of  purchase  money.  If 
the  purchaser  wishes  to  comply  with  his  contract,  he  must  offer  to  pay. 

Performance  of  a  Condition  Precedent,  such  as  the  payment  of  money 
at  a  time  designated,  may  be  made  essential  to  the  existence  of  the  right 
to  specific  performance. 
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Bnx  for  specifio  performance.  Appeal  from  decree  of  vice- 
ehancellor  dismissiDg  the  bill. 

8.  P.  Staples,  for  the  appellant. 

S.  Bogardus,  for  the  respondent. 

Walwobth,  Chancellor.  This  bill  is  filed  to  compel  a  specific 
performance  of  a  contract  for  the  sale  of  a  lot  of  land  in  New 
York,  the  complainant  having  failed  to  perform  the  contract  on 
his  part  within  the  time  stipulated.  And  the  only  questions 
are,  whether  upon  an  executory  contract  of  sale,  parties  may 
make  time  an  essential  part  of  the  contract,  so  that  this  court 
will  not  relieve  against  a  non-compliance  at  the  day;  and 
whether  it  was  the  intention  of  the  parties  in  this  case  to  make 
the  payment  of  the  money  on  or  before  the  time  stipulated  an 
essential  part  of  the  agreement. 

There  can  not  be  a  doubt  that  it  was  the  intention  of  the 
parties  in  this  case  to  make  the  time  specified  an  esseutial  part 
of  the  contract.  It  is  hardly  possible  to  make  language  more 
explicit.  The  contract  was,  that  if  the  complainant  failed  or 
neglected  to  perform  all  or  any  one  of  the  covenants  therein 
contained  on  his  part,  at  the  time  or  times  thereinbefore  lim- 
ited, then  and  in  such  case  all  the  covenants  and  agreements  on 
the  part  of  the  defendant  should  cease  and  be  absolutely  void; 
and  all  the  complainant's  right  or  interest  in  the  premises  either 
in  law  or  equity  should  cease,  etc.  And  one  of  the  covenants 
on  the  part  of  the  complainant  was,  to  build  and  inclose  a 
house  upon  the  front  of  the  lot  on  or  before  the  first  of  August, 
or  in  lieu  thereof,  that  he  should  on  that  day  pay  to  the 
defendant  one  thousand  dollars  as  the  first  payment  towards  thd 
purchase  money.  The  complainant  bad  his  election  to  do  one 
or  the  other,  as  was  most  convenient  for  him;  but  if  he  did 
neither,  it  was  unquestionably  the  intention  of  both  parties  that 
the  defendant  should  be  no  longer  bound  by  the  contract.  And 
although  Mrs.  Smith  afterwards  consented  to  modify  the  con- 
tract, so  far  as  to  permit  him  to  pay  the  whole  instead  of  a  part 
only  of  the  purchase  money  on  the  day — ^he  not  having  at- 
tempted to  build  the  house — she  gave  him  fair  notice  that  if  be 
suffered  the  day  to  pass,  without  paying  the  amount  stipulated 
in  the  contract,  she  should  avail  herself  of  the  condition  ex- 
pressed in  the  agreement  and  refuse  him  the  deed. 

The  vice-chancellor  is  right  in  supposing  that  tbe  defendant 
was  not  bound  to  prepare  and  tender  tbe  deed  until  the  com- 
plainant paid  or  offered  to  pay  the  money.     If  she  wished  ta 
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compel  a  p«iforiii«iioe  of  the  agreement  asd  reooTer  tlM  moacy^ 
in  a  suit  at  law  upon  the  coyenantSy  it  might  be  neceesBrf  per* 
haps  that  she  should  have  made  a  tender  of  the  deed,  and 
offered  to  deliver  the  same  upon  the  payment  of  the  one  thou- 
sand dollars,  and  the  delivery  of  a  bond  and  mortgage  for  the 
lesidiie  of  tike  purchase  money.  On  the  other  hand,  if  the 
purchaser  wiehed  to  comply  with  the  contract  eo  as  to  have  the 
benefit  thereof,  he  ehoold  have  tendered  the  money  at  the  day; 
or  have  offered  to  pay  the  same,  and  to  execute  the  bond  and 
mortgage  for  the  residue,  upon  the  deli?ery  to  him  of  a  deed 
of  the  premises.  And  if  he  wished  time  to  examine  aa  to  the 
validity  of  the  vendor's  title,  he  should  have  called  for  the  ab- 
stract of  title  in  season  to  enable  his  counsel  to  examine  the 
title  b^ore  the  day  upon  which  the  money  was  to  be  paid,  and 
the  conveyances  executed.  But  be  had  no  right  to  call  upon  the 
defendant  to  make  out  the  deed  itself,  or  to  furnish  him  with  a 
draft  thereof,  previous  to  the  time  when  the  deed  w|ui  by  the 
terms  of  the  agreement  to  be  delivered. 

As  to  the  power  of  the  vendor,  or  <rf  the  pozchaser,  to  make 
the  performance  of  a  condition  precedent  essential  to  the  vest- 
ing of  a  legal  or  equitable  right  in  the  adverse  party  to  a  q>e- 
dfic  performance,  I  have  no  doubt;  though  this  court  may 
perhaps  relieve  against  a  forfeiture  where  it  would  be  uncon- 
scientious to  insist  upon  a  strict  and  literal  compliance.  Thus 
if  a  vendor,  after  he  had  received  the  greater  portion  of  the 
purchase  money,  should  attempt  to  enforce  a  forfeiture  of  the 
money  paid,  under  a  stipulation  that  he  might  keep  the  whole 
amount  thus  received,  and  the  premises  also,  if  the  last  pay* 
ment  was  not  made  at  the  day,  I  am  not  prepared  to  say  thai 
this  court  would  not  interfere  to  compel  him  either  to  accept 
the  last  payment,  and  convey  the  premises,  or  to  restore  the 
purchase  money  already  paid;  after  deducting  a  reasonaUa 
allowance  for  the  use  of  the  premises  in  the  mean  time. 

In  this  case,  however,  the  interest  of  the  money  till  the  first 
of  August,  and  the  shop  which  the  complainant  agreed  to  leave 
on  the  premises  if  he  did  not  perform  his  part  of  the  contract 
at  the  day,  are  not  probably  more  than  the  value  of  the  use  of 
the  premises  in  the  mean  time  and  of  the  chance  of  gain  to  the 
purchaser  by  the  probable  increase  in  the  value  of  the  property. 
They  may,  therefore,  very  properly  be  considered  as  reasonable 
stipulated  damages  for  the  non-performance  of  the  contract  by 
the  vendee  at  the  time  fixed  upon  by  the  parties,  and  are  not 
properly  a  forfeiture.    Although  in  theory  the  interest  is  sup* 
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posed  to  be  a  fair  equivalent  for  tlie  non-pajment  of  monej  at 
the  time  agieed  upon,  we  all  know  that  in  point  of  fact,  the 
person  to  whom  it  is  doe  frequently  sustainB  great  losses  in 
consequeDce  of  the  disappointmeDt,  which  the  legal  rate  of  in- 
terest can  not  compensate.  On  the  other  hand^  it  freqnentlj 
liappena  that  the  perfecting  of  the  title  and  the  deliTery  of  the 
possession  of  the  premises  at  the  time  contemplated  by  the  pur- 
chaser is  of  essential  benefit  to  him;  which  can  not  be  compen- 
sated by  damages  which  are  ascertainable  by  the  ordinary  rules 
of  computing  damages.  It  would  therefore  not  only  be  unrear 
aonable,  bat  entirely  unjust,  for  any  court  to  hold  that  parties 
in  making  executory  contracts  for  the  sale  or  purchase  of  real 
estate^  should  not  be  permitted  to  make  the  time  of  perform- 
ance an  essential  and  binding  part  of  the  eontract  in  equity  as 
well  88  at  lawy  wbere,  as  in  this  ease,  the  other  party  was  fully 
apprised  of  the  intention  to  insist  upon  a  strict  performance  at 
the  day. 

Here  there  was  no  such  impossibility  as  might  not  have  been 
foreseen  and  provided  against  by  proper  care  and  vigilance. 
XJnder  such  circumstances,  if  the  property  had  very  much  in- 
csreased  in  value  after  the  making  of  the  original  contract,  the 
defendant  is  fairly  entitled  to  the  benefit  thereof  under  the 
agreement  by  which  the  complainant  contracted  to  relinqtrish 
fill  claims  upon  the  property,  either  at  law  or  in  equity,  if  he 
did  not  comply  with  the  terms  of  the  agreement  at  the  day. 
And  as  there  is  nothing  inequitable  or  unconscientious  in  her 
insisting  npon  this  part  of  the  contract,  I  think  the  vice  chan- 
cellor was  right  in  not  making  a  new  contract  for  her,  contrary 
to  the  understanding  of  both  parties  when  they  entered  into 
this  agreement 

The  decree  appealed  from  is  therefore  affirmed,  with  costfi. 


0ns  Who  is  BoimD  to  Convkt  on  the  payment  to  him  of  the  pnrohaae 
price  of  huida  is  not  required  to  denumd  such  payment,  and  may  stand  on  the 
defensive  uxtil  it  is  tendered  to  him,  and  can  not  be  deemed  in  default  in  the 
abseane  of  sach  tender:  TVn  Eick  v.  Simpaouy  1  Sandf.  Oh.  250;  CammeyerY, 
U.  O.  L.  Church,  2  Id.  243. 

Fkkvdbiianob  ok  tbb  Pabt  or  a  Vendor  is  not  necessary  where  he 
does  not  sne  for  specific  performance,  nor  to  recorer  damages  without  re- 
■rffw^ing  the  contract:  Marange  v.  Morris,  34  How.  Pr.  315.  A  vendee  need 
not  prepare  and  tender  a  deed.  This  duty  devolves  on  the  vendor:  Flynn  v. 
McKmoUj  6  Bner,  207.  The  rights  of  a  vendee  may  be  made  to  depend  upon 
the  perfomnanoe  of  a  condition  precedent  specified  in  the  contract;  and  when 
tine  is  the  case,  eqnity  will  not  relieve  him  from  the  consequence  of  his  agree- 
■MBi:  PeopUtt  Bank  ▼.  MUeheU,  73  K.  Y.  416;  CHppen  t.  Htermanct,  9  Paige 
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Ch.  214.  When  the  time  of  payment  is  not  an  essential  part  of  the  oontracti 
it  may  be  made  within  a  reasonable  time  after  the  day  named:  Mc  WilUamB  v, 
Lonj,  19  How.  Pr.  550;  32  Barb.  197.  The  principi^  case  is  relied  upon  ai 
authority  in  all  the  foregoing. 

Cases  in  this  series  showing  whose  duty  it  is  to  prepare  and  tender  convey- 
ance are:  Plnney  v.  Ashley,  26  Am,  Dec  625  and  note;  Blood  v.  ChodrieJi,  24 
Id.  121  and  note;  FuU-^r  v.  WilUams,  17  Id.  498;  Fuller  ▼.  Hubbard,  16  Id. 
423;  Rector  v.  Purdy,  13  Id.  494  and  note. 

Forfeiture  of  Vendee's  Rights. — It  must  be  remembered  that  in  the 
principal  case,  the  equity  of  the  vendee  was  by  no  meausof  a  very  persuasive 
or  meritorious  character.  The  default  of  which  be  had  been  guilty  was  in 
the  performance  of  one  of  the  very  first  and  most  material  parts  of  his  con- 
tract. He  had  not  paid  any  part  of  the  purchase  price,  nor  had  he  done  the 
act  which  the  vendor  was  willing  to  accept  in  lieu  of  the  purchase  money. 
The  language  of  the  contract  showed  that  time  had  been  by  the  parties  made 
an  essential  element;  and  that  the  acts  to  be  done  by  the  vendee  were  to  be 
consummated  by  the  time  named,  and  that  their  oonsommation  at  that  vecy 
time  was  a  condition  precedent,  without  which  the  vendee  could  gain  and 
the  vendor  lose  no  rights. 

Generally,  if  a  contract  be  unilateral,  as  if  it  be  that  A.  will  convey,  pro- 
vided B.  shall  on  a  certain  day  pay  a  specified  sum,  time  is  deemed  of  the 
essence  of  the  contract,  and  the  payment  of  the  sum  is  a  condition  precedent 
to  the  creation  of  auy  right  in  B.  to  the  performance  of  the  contract:  2  Lead. 
Cas.  Eq.  1129,  4th  Am.  cd.,  citing  Kerr  v.  Purdy,  61  N.  Y.  629;  Maugh- 
Un  V.  Perry,  35  Md.  352;  Jones  v.  Noble,  3  Bush,  694;  Magoffin  v.  Holt,  1 
Duv.  95;  Brooke  v.  Garrod,  3  Kay  &  J.  608;  2  De  G.  &  J.  62;  Austin  v.  7  aw- 
ney,  2  L.  R.,  CIi.  App.  143;  FUder's  appeal,  25  P.  F.  Smith,  483.  In  some 
instances,  however,  unilateral  contracts  have  been  adjudged  to  be  proper 
subjects  for  specific  performance,  though  not  complied  with  at  the  time  des- 
ignated: Jones  V.  liobbinx,  29  Me.  351;  Barnard  y,  Lee,  97  Mass.  92;  Perlim 
V.  HasdeU,  50  111.  216;  Ewing  v.  Gordon,  49  N.  H.  444;  D'Anas  v.  Keyser,  2 
Casey,  249. 

It  would  seem  that  the  conflicting  cases  could  be  harmonized  by  establish* 
ing  the  rule  that  if  the  performance  of  an  act,  at  a  time  stated,  be  made  by 
the  contract  a  condition  precedent  to  the  acquisition  of  any  right  thereunder, 
then  that  time  is  of  the  essence  of  the  contract,  and  the  obligee  forfeits  hii 
rights  by  not  performing  at  the  time  stated,  and  the  forfeiture  will  not  be  re- 
lieved in  equity.  If,  on  the  other  hand,  some  right  has  already  been  ao- 
quired  under  the  contract,  as  whore  part  of  the  purchase  price  has  been  paid, 
or  the  purchaser  has  taken  possession  with  the  assent  of  the  vendor,  and 
made  permaneDt  and  valuable  improvements,  any  provision  looking  to  the 
forfeiture  of  the  contract  will  be  treated  as  a  condition  subseqnent^  and  re- 
lieved against,  if  its  enforcement  be  shown  to  be  inequitable:  2  Lead.  Cas. 
Eq.  1134.  This  subject  is  thus  treated  in  section  455  of  Professor  Pomeroy'i 
recent  treatise  on  equity  jurisprudence:  '*  Where  an  ordinary  contract  for 
the  sale  of  land  is  so  drawn  that  the  vendee's  estate,  interest,  and  righti 
under  it  are  liable  to  be  forfeited  and  lost,  upon  his  failure  to  pay  the  piios 
at  the  time  specified,  the  question  whether  equity  will  relieve  him  ought  to 
be  a  very  plain  and  simple  one.  But  in  the  face  of  the  authorities  it  is  im- 
possible to  be  answered  in  any  general  and  certain  manner.  To  examine 
this  question  in  detail  would  require  me  to  anticipate  the  full  discussion  of 
the  doctrine  concerning  time  as  the  essence  of  contracts  in  their  specific  en- 
foroement.     I  shall,  therefore,  simply  state  the  general  oondusion  derived 
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from  the  decided  caaes.  It  ia  well  settled  that  where  the  parties  have  so 
■ti|mlated  as  to  make  the  time  of  payment  of  the  essence  of  the  contract,  within 
the  view  of  equity  aa  well  as  of  the  law,  a  court  of  equity  can  not  relieve  a 
Tondee  who  has  made  default.  With  respect  to  this  rule,  there  is  no  doubt 
the  only  difficulty  ia  in  determining  where  time  has  thus  been  made  essen- 
tiaL  It  is  also  equally  certain  that  where  the  contract  is  mikdo  to  de- 
pend upon  a  condition  precedent^  in  other  words,  when  no  nght  shall  vest 
until  certain  acts  have  been  done,  as,  for  example,  untU  the  vendee  has  paid 
certain  sums  at  certain  specified  times,  then  also  a  court  of  equity  will  not 
relieve  the  vendee  against  the  forfeiture  incurred  by  a  breach  of  such  condi- 
tion precedent.  But  where,  on  the  other  hand,  the  stipulation  concerning 
payment  is  only  a  condition  subsequent,  a  court  of  equity  has  power  to  re- 
lieve the  defaulting  vendee  from  the  forfeiture  caused  by  his  breach  of  this 
eooditiony  upon  his  paying  the  amount  due  with  interest,  because  the  clause 
of  forfeiture  may  be  regarded  as  simply  a  security  for  the  payment.  It  is 
therefore  held,  in  a  great  number  of  cases,  that  the  forfeiture  provided  for  by 
such  a  danse,  on  the  failure  of  the  purchaser  to  fulfill  at  the  proper  time,  will 
be  disregarded  and  set  aside  by  a  court  of  equity,  unless  such  failure  is  in- 
tentional or  willfiil.  This  conclusion  is  in  plain  accordance  with  the  gen- 
eral doctrine  of  equity  in  relation  to  relief  against  forfeitures,  but  it  can  not 
be  regarded  as  a  nniversal  rule.  Under  exactly  these  circumstances  many 
Amori/m^n  decislons  have  treated  such  a  clause  as  rendering  the  stipulated 
tine  of  payment  essential,  and  as  therefore  binding  according  to  its  letter, 
lad  have  refoaed  to  give  any  relief.** 
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when  used  in  a  statute,  mean  a  subsequent  bona  fidt  porchaaer  for  rain- 
able  consideration. 

Pdiiohaser  with  Actual  Notice  of  a  Prior  Deed  acquires  title  subject  to 
such  deed,  though  his  deed  be  first  recorded. 

Two  Conyetancss  from  the  Same  Qraittor  being  on  record  for  the  same 
land,  all  purchasers  are  chargeable  with  constructive  notice  of  each  deed 
from  the  time  that  it  is  filed  for  record.  Therefore  one  who,  after  both 
deeds  are  recorded,  acquires  title  under  the  second  deed,  though  it  be 
first  recorded,  is  not  protected  from  a  prior  deed,  unless  the  grantee  in 
the  second  deed  had  no  actual  notice  of  the  first. 

Ejxotment.  Derick  Sciiujler,  on  and  prior  to  August  25, 
1794,  was  the  owner  of  the  premises  in  controversy,  being  part 
of  a  military  tract.  On  that  day  he  conveyed  them  to  James 
Van  Bensselaer,  father  of  plaintiffs,  in  consideration  of  fifty 
dollars,  by  a  deed  which  was  recorded  January  2, 1804.  Philip 
H.  Schuyler,  then  having  actual  notice  of  the  deed  to  Van 
Rensselaer,  purchased  the  same  land  of  Derick  Schuyler,  for 
one  thousand  dollars,  on  July  2,  1799,  and  on  that  day  obtained 
a  deed,  which  he  caused  to  be  recorded  October  26,  1802.  On 
April  2,  1805,  and  after  both  deeds  were  on  record,  Philip  H. 
Schuyler,  for  one  thousand  three  hundred  dollars,  conveyed  to 
Samuel  Clark,  under  whom,  by  various  mesne  conveyances,  the 
lessor  of  the  defendants  claimed.  The  court  charged  the  jury, 
that  P.  H.  Schuyler  was  shown  not  to  be  a  6ona  fidje  purchaser, 
Bnd  that  the  deed  to  him  was  therefore  void;  and  that  the 
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reeord  of  ibe  deed  to  Yan  Beseaelaer  was  sufficient  notice  to  all 
who  paichaaed  after  such  record.  Judgment  for  plaintiff.  De- 
feudani  moved  for  a  new  trial,  relying  on  his  exception  to  the 
ehaige  to  the  jury. 

L,  H,  Palmer  and  8.  Stevens,  for  the  defendant. 

J.  A.  CoUier,  ccmtra, 

Bj  Court,  CowsN,  J.  The  question  of  knowledge  in  Philip 
H.  Schuyler  was  put  to  the  jury,  who  found  for  the  plaintiffs, 
18  they  were  directed  to  do  by  the  judge,  on  being  satisfied  that 
he  had  actual  notice  ol  the  prior  deed.  Their  finding  is  fully 
Bostaiued  by  the  evidence. 

The  defendant  moTes  for  a  new  trial,  on  the  ground  that 
Jamee  Yan  Bensselaer's  deed,  not  being  deposited  as  required 
by  the  statute,  was  fraudulent  and  void  as  against  P.  H.  Schuy- 
ler, though  he  had  full  notice.  To  this  the  answer  is,  the  act 
applies  only  to  such  deeds  as  were  dated  prior  to  its  passage, 
which  was  on  the  eighth  of  January,  1794.  Yan  Bensselaer's  deed 
was  dated  in  August  of  that  year.  The  statute  of  the  eighth  of 
January,  1794,  after  reciting  that  many  frauds  had  been  commit- 
ted in  respect  to  these  bounty  lands,  by  forging  and  antedating 
conveyances  of  lands  to  different  persons,  and  various  other 
contrivances,  so  that  it  had  become  difficult  to  discover  the 
kgal  title;  for  remedy  whereof,  and  in  order  to  detect  the  said 
frauds  and  to  prevent  like  frauds  in  future,  enacted,  by  section 
1,  that  all  deeds,  etc.,  theretofore  made  concerning  such  lands 
^uld,  oa  or  before  the  first  of  May,  1794,  be  deposited  with 
the  clerk  of  the  city  and  county  of  Albany;  and  that  those  not 
so  deposited  should  be  adjudged  fraudulent  and  void  against 
the  subsequent  purchaser,  etc.,  for  valuable  consideration;  and 
that  every  deed,  etc.,  thereafter  to  be  made,  etc.,  should  be 
idjudged  fraudulent  and  void  as  against  any  subsequent  pur- 
chaser, etc. ,  for  valuable  consideration,  unless  recorded  by  the 
elerk  of  Herkimer  county,  before  the  recording  of  the  deed, 
etc.,  of  the  subsequent  purchaser.  Other  counties  were  after- 
wards substituted  as  places  of  registry. 

It  is  objected,  that  Schuyler's  deed  was  first  recorded.  The 
answer  given  is,  he  had  actual  notice  of  Yan  Bensselaer's  deed, 
which  was  held  sufficient  as  to  him  in  Jackson  ex  dem.  OUbert 
▼.  BiirgoU^  10  Johns.  457  [G  Am.  Dec.  349].  The  point  was 
there  very  fully  examined  by  Chief  Justice  Kent,  who  delivered 
the  opinion  of  the  court,  and  the  import  of  the  words  "  purchaser 
for  a  valuable  consideration  "  was  considered  synonyipona  with 
^onafide  purchaser.     And  it  was  held,  that  actual  notice  taJces 
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away  bona  fides  as  effectually,  under  this  act,  as  under  the  gen- 
eral registry  act.  The  position  was  never  doubted  as  to  the 
latter,  and  was  so  expressly  adjudged  in  Jackson  ex  dem.  Mer- 
rick Y.  Post  J  15  Wend.  588.  The  case  of  Jackson  v.  BurgoU 
turned  on  the  very  points  arising  out  of.  the  identical  statute  on 
which  the  titles  of  these  parties  depend.  The  court  held:  1. 
That  actual  notice  was  equivalent  to  registry;  and,  2.  That  this 
was  so  as  well  at  law  as  in  equity.  That  it  is  so  in  equity  is 
admitted  by  the  English  courts  in  respect  to  the  Middlesex 
registry  act,  7  Anne,  c.  20,  sec.  1,  which  was  the  model  of  this 
military  registry  act;  though  the  king's  bench,  in  Doe  ex  dem. 
Robinson  v.  Alsop,^  5  Barn.  &  Aid.  142,  refused  to  import  the 
equitable  doctrine  into  a  court  of  law.  This  is  but  little  more, 
probably,  than  a  dispute  about  form;  at  any  rate,  it  is  enough 
for  us  to  see  that  the  contrary  has  been  long  settled  in  this 
court. 

But  it  is  said  that  Clark  bought  of  Schuyler  on  the  faith  of 
finding  that  his  deed  was  first  recorded,  and  that  he  shall  not 
be  holden  to  look  farther,  and  run  the  hazard  of  actual  notice 
to  Schuyler.  In  Jackson  ex  dem.  Merrick  v.  Posi,  it  was  held 
that  the  registry  of  a  deed  is  notice  to  every  one,  from  the  time 
of  its  being  recorded,  even  to  a  purchaser  standing  a  second  or 
farther  remove  from  the  common  source  of  title.  The  same 
case  held  that,  having  such  notice,  the  purchaser  takes  at  the 
peril  of  his  immediate  grantor's  title  being  impeached  by  actual 
notice,  though  his  deed  was  recorded  previous  to  the  adverse 
one.  This,  it  is  true,  was  under  the  general  registry  act;  but 
if  the  case  of  Jackson  v.  BurgoU  is  to  govern,  the  same  rules  ap- 
ply to  deeds  of  military  bounty  lands.  That  case  holds,  that 
actual  notice  is  a  substitute  for  registry.  Under  both  acts,  to 
entitle  the  purchaser  to  protection,  he  must  be  a  bona  fide  pur-. 
chaser  in  the  strict  sense  of  the  term.  He  must  not  have  notice 
when  he  buys.  If  the  registry  be  notice,  it  takes  away  bona 
fides.  There  is  nothing  to  distinguish  the  two  acts  in  regard  to 
the  effect  of  registry.  By  both  it  is  declared  to  be  notice  in 
much  the  same  phraseology.  Under  the  general  registry  act 
it  is  declared  that  every  conveyance  not  recorded  shall  be  void 
as  against  any  subsequent  purchaser  in  good  faith  and  for  a 
valuable  consideration,  whose  conveyance  shall  be  first  duly  re- 
corded: 1  B.  S.  756,  sec.  1.  The  act  in  question,  3  B.  S.  188^ 
sec.  1,  is,  that  it  '*  shall  be  adjudged  fraudulent  und  void  aa 
against  any  subsequent  purchaser,  etc. ,  for  valuable  conaidera* 

1.  Z>oe  T.  AU$9p. 
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Uon."  The  condition  of  the  subsequent  purchaser,  as  being 
mediate  or  immediate  from  the  common  source  of  title,  and  his 
Uabilitj  to  be  affected  with  notice,  must  be  the  same  in  both  cases. 
The  only  question  which  can  arise  is  in  respect  to  the  quality 
of  his  purchase,  the  first-cited  statute  demanding  bona  fides,  the 
latter  not  doing  so  in  terms. 
New  trial  denied. 


The  principal  case  is  mentioned  in  Foot  v.  Burcli,  5  Denio,  193;  Hoohtr  ▼. 
Fierce,  2  Hill,  654;  Jackson  y.  Leek,  19  Wend.  341;  Lamereon  y.  Marvin^  8 
BtrK  13;  SchuU  y.  Large,  6  Id.  381;  and  OoelH  y.  MeAfantu,  I  Hnn,  306. 
In  most  of  these  cases  it  is  acquiesced  in,  though  in  some  there  is  evident  a 
desire  to  confine  its  operation  as  much  as  possible. 

Ukrsoordbd  Instruments  are  valid  between  the  parties  and  against  all 
perBODS  whose  rights  were  acquired  with  notice  thereof:  Qrimstone  v.  Carter, 
24  Am.  Dec.  230;  FMiugh  y.  Croghan,  19  Id.  139;  PhilUpe  v.  Oreen,  13  Id. 
124;  Keufman  v.  Chapman,  14  Id.  766. 

The  syllabus  to  the  principal  case,  contained  in  the  original  report,  is  likely 
to  occasion  a  misapprehension  of  the  law  governing  the  rights  of  purchasers 
who  acqaire  their  title  after  two  conveyances  of  the  sam^i  property  from  a 
oommon  grantor  have  been  put  upon  record;  and  to  produce  the  impression 
that  the  title  of  such  purchaser  must  fail  if  deraigned  through  the  second 
conveyance,  thongh  such  conveyance  was  first  recorded.'  But  in  the  princi- 
pal case,  Philip  H.  Schuyler  purchased  with  actual  notice  of  the  unrecorded 
eoQveyance  made  to  James  Van  Rensselaer;  and  before  Clark  purchased  of 
Schuyler,  the  deed  to  Van  Rensselaer  was  upon  record.  At  the  time  of 
Clark's  porchaae,  therefore,  he  had  constructive  notice  at  least,  of  the  deed  to 
Van  BenaselaeT.  Schuyler  had  in  fact  no  title  to  convey,  and  Clark  had 
Dotice  that  such  might  be  the  case.  His  purchase  could  not  amount  to  any- 
thing unless  Schuyler's  purchase  had  been  for  value  and  without  notice  of 
the  prior  deed.  It  was  clearly  Clark's  duty  to  inquire  concerning  the  ex- 
istaooe  of  those  facts,  in  the  absence  of  which  his  vendor  had  nothing  to  selL 
Bat  if  Philip  H.  Schuyler's  purchase  had  been  for  value,  in  good  faith,  and 
without  notice  of  the  Van  Rensselaer  conveyance,  and  had  been  first  put 
apon  record,  then  his  (Schuyler's)  title  would  have  become  perfect  and  in- 
defeasible. The  subsequent  recording  of  Van  Rensselaer's  prior  deed  would 
hi  no  wise  divest  P.  H.  Schuyler's  title.  In  such  circumstances,  Schuyler's 
title  being  perfect,  he  could  transmit  it  unimpaired  to  any  other  person,  with 
or  without  notice  of  the  prior  deed  to  Van  Rensselaer,  and  even  in  the  ab- 
•snoe  of  any  Yalnable  or  other  consideration:  Wood  y.  Chopin,  13  N.  Y.  618; 
Webder  v.  Van  Steenbergft,  46  Barb.  214;  Jackson  v.  McChesney,  7  Cow.  360; 
17  Am.  Deo.  G21  and  note. 


Dbiggs  V.  Dwight. 

[17  WSHDHU,  71.] 

fincKAL  Damaob  Abising  vbom  Brxakino  up  ax  Estabushuxnt  and 
moving  with  family  and  furniture  to  other  premises  which  the  defendant 
had  agreed  to  lease  to  plaintiff,  may,  though  not  specially  alleged,  be  re* 
covered,  in  an  action  for  refusing  to  deliver  possession  and  make  the 
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HsAflCTBK  OT  Dajuau  fok  vot  Ghtiko  ▲  IJUSB,  li  tbo  aohttl  Talne  of  the 
bargain  plaintiff  has  made,  and  is  not  ooofiaed  to  the  diffennoa  between 
the  rent  agreed  to  be  paid  and  the  actual  Talne  of  the  renti 

DXMAKD  rOB  THE  EXECUTION  OF    A  LeASB  NEED   NOT  BB  PROVED,    If    it   be 

•hown  that  the  landlord  refused  to  gire  possession,  and  did  not  intend  to 
oonply  with  his  contract  to  ezeeate  the  lease. 
Vabianoe  not  objected  to  at  the  trial  is  not  arailaUe  on  writ  of  error. 

Assumpsit,  by  Dwight  against  Driggs,  for  not  executing  a  lease 
and  giving  possession  of  a  tavern  stand.  It  appeared  that 
Driggs  agreed  in  case  Dwight  would  find  certain  aeeoritj  for 
the  payment  of  the  rent,  to  let  a  tavern  stand  to  the  latter  for 
one  year,  at  two  hundred  and  seventy-five  dollars,  and  give  pos- 
session between  April  16  and  May  1,  1834,  and  also  to  execute 
a  lease  when  the  possession  was  given.  Dwight  procured  the 
security  for  the  rent,  and  it  was  accepted  by  Driggs.  Dwight, 
on  May  1,  demanded  possession  of  the  tavern,  and  was  refused. 
He  did  not  tender  or  demand  any  lease.  He  proved  that  he 
moved  his  family  and  furniture  from  Oambria  to  Tonawanda, 
in  expectation  of  the  lease,  and  being  refused  possession,  was 
compelled  to  take  them  to  Buffalo.  This  evidence  was  admitted 
against  defendant's  objection  that  no  special  damages  were  al- 
leged. The  jury  was  charged  that  plaintiff  was  entitled  to 
all  damages  necessarily  resulting  from  a  breach  of  the  contract, 
including  the  expense  of  removing  his  family  and  furniture. 
To  this  charge  the  defendant  excepted,  and  also  to  the  refusal 
of  the  court  to  instruct  the  jury  that  the  measure  of  damages 
was  the  difference  between  the  actual  value  of  the  rent  and  the 
sum  which  plaintiff  hud  stipulated  to  pay;  and  that  if  plaintifl 
had  agreed  to  pay  more  than  a  fair  rent,  he  was  entitled  to 
nominal  damages  only.  Plaintiff  had  verdict  and  judgment  for 
two  hundred  and  ihirty-five  dollars.  Defendant  Driggs  sued 
out  a  writ  of  error. 

M.  T,  Reynolds,  for  the  plaintiff  in  error. 

S,  Stevens,  contra. 

By  Court,  Cowen,  J.  The  objection  of  variance,  as  to  the 
rent  being  payable  quarterly,  not  having  being  raised  on  the 
trial,  can  not  be  urged  upon  a  writ  of  error. 

The  plaintiff  below  was  not  bound  to  come  with  his  lease  ex- 
ecuted, or  to  await  the  defendant's  time  to  execute  a  lease  and 
renew  the  demand,  after  the  latter  had  peremptorily  refused  to 
give  possession.  That  any  such  effort  would  Lave  been  in  vain 
and  idle,  is  evident  from  the  previous  attempt  of  the  defendant 
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to  prooue  the  vithdnnval  of  Nelson's  name  as  seearity.  If  the 
defeDdant  was  desirous  to  profit  bj  the  indulgence  due  to  a 
grantor  or  lessor  in  the  allowance  of  time  for  preparing  the  con* 
veyance,  he  should  have  said  so,  or  at  least  not  have  takan 
ground  which  would  have  made  a  tender  of  a  lease,  or  a  d^nand 
of  one,  a  most  usideas  oenemonj. 

The  meamre  of  damages  was  certainly  not  confined  to  the 
difference  of  rent.  The  jury  might  look  to  the  actual  Talue  of 
the  bargain  which  the  plaintiff  had  made. 

As  to  the  ex.pens6  of  the  plaintiff's  breaking  up  his  former 
residence  in  Niagara  and  removing  to  Tonawanda,  the  declara- 
tion contained  no  special  allegation  of  such  lorn;  the  inquiry  in 
whether  it  be  admissible  under  the  averment  of  general  damage, 
as  heing  a  direct  and  necessary  consequence  of  the  defendant's 
breach  of  contract.  I  have  looked  into  Ward  v.  Smith,  11 
Price,  19,  cited  by  the  defendant's  counsel,  and  find  it  in  point 
for  letting  in  this  proof  under  on  allegation  of  general  damage. 
Indeed,  the  case  at  bar  bears,  in  all  its  features,  a  close  resem- 
blance to  Ward  v.  Smith. 

Judgment  affirmed. 

The  principal  case  has  been  relied  upon  as  authority,  and  followed  upon  the 
foQowmg  propoeitioiM:  An  objection  on  the  ground  of  variance  is  waived  if 
aot  made  at  the  trial:  Shall  v.  Lathrop^  3  Hill,  238.  That  the  measure  of 
damages  for  not  performing  a  contract  may  include  the  actual  value  of  the 
bargain  made,  and  may  embrace  expenses  incurred  by  tlie  plaintiff  in  prepar- 
ing to  comply  with  the  contract  on  his  part:  Freeman  v.  (Jlule,  3  Barb.  423; 
GiU$  V.  O'Toole,  4  Id.  263;  Lawrence  v.  WardioeU,  6  Id.  426;  Farvoell  v.  Davis, 
86  Id.  82;  Noyes  ▼.  Andenou,  1  Duer,  352;  Baker  v.  ScoU,  2  N.  Y.  S.  C.  82; 
Btuh  T.  Cole,  28  N.  Y.  270;  Taylor  ▼.  Bradley,  39  Id.  142;  PumpeUy  v. 
Phelps  40  Id.  67;  LaUen  v.  Davia,  HiU  &  D.  15;  Blanckard  v.  Ely,  21  Wend. 
349.  A  demand  is  not  necessary  when  an  unqualified  refusal  has  already 
been  made:  McCool  y.  Jenkins,  7  Rob.  118.  In  an  action  to  recoyer  from  a 
Pernor,  for  fraudulently  refusing  to  give  a  lease  according  to  his  agreement, 
the  plaintiff  may  recoirer  more  than  the  amount  actoally  expended:  Carter  y. 
^Mrr,  38  Barb.  64. 


Bool  v.  Mix. 

[17  Wnmaix,  129,] 

CoHnaucnoN  ov  DEyisis  *'  unto  my  daughters,  to  be  equally  divided  between 
them  share  and  share  alike,  and  to  be  to  them  for  and  during  their  natural 
Ufe^  and  after  their  death  then  to  be  to  their  and  each  of  their  children,  and 
to  be  diyided  between  them,  share  and  share  alike,"  must  be  such  as  to 
give  each  daughter  a  life  estate,  with  remainder  to  their  children  as  ten- 
ants in  common,  the  children  taking  per  stirpes,  not  per  capita. 
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Pabtitiok  Madb  bt  Tenants  of  Estates  for  Life  is  not  hindixig  on  thoM 
entitled  to  estates  in  remainder. 

A  Marrted  Woman  mat  Gonyet  her  Real  PBOPERTrin  this  state  by  deeit 
thongh  she  could  not  do  so  at  common  law. 

The  Deed  of  an  Infant  Feme-covert  has  no  greater  effect  than  if  she  wen 
unmarried. 

Infant's  Deed  of  Bargain  and  Sale  is  Voidable  but  not  yoid. 

Infant's  Deed  of  Bargain  and  Sale  mat  be  Avoided  by  his  executing  an- 
other deed  to  a  third  person  after  coining  of  age,  or  by  an  actual  entry  oa 
the  land  for  the  purpose  of  disaffirming  the  deed,  or  by  performing  some 
other  act  clearly  demonstrating  his  intent  to  avoid  bis  deed. 

Action  to  Recover  Lands  Convsted  bt  an  Infant  can  not  be  mainfatiiMw^ 
by  him  until  he  has  first  done  some  act  which  is  sufficient  to  disaffinn 
and  avoid  his  deed. 

Ejectment,  by  Henry  W.  Bool  and  Sarah  bis  wife,  in  right  of 
the  latter,  who  claimed  under  the  will  of  Aert  Middagh,  exe- 
cuted January  7, 1777.  In  this  will  the  testator  gave  the  prem- 
ises in  controversy  unto  his  two  "daughters  Margaretta  and 
Magdalena,  to  be  equally  divided  between  them,  share  and  share 
alike,  and  to  be  to  them  for  and  during  their  natural  life;  and 
after  their  death,  then  to  be  to  their  and  each  of  their  children, 
and  to  be  divided  between  them,  share  aud  share  alike."  The  de- 
visees, Margaretta  and  Mugdalena,  took  possession  of  the  prem- 
ises after  the  death  of  the  testator,  and  partitioned  them  be- 
tween themselves  by  deed  of  partition,  bj  which  the  lands  now 
sued  for  were  assigned  to  Magdalena.  Both  died  prior  to  the 
commencement  of  this  action.  Margaretta  became  the  wife  of 
George  Moore  aud  bore  by  him  four  children,  viz.,  Sarah,  the 
plain  tiff  hereiu,  Elizabeth,  Alexauder,  and  Qeorge.  Siirah  inter- 
married with  Joseph  Caldwell  while  a  miaor,  and  before  attain- 
ing her  majority  united  with  him  in  a  conveyance  to  Frederick 
Mitchell,  uuder  whom  the  defendant  deraigned  title.  Her 
first  husbaud,  Caldwell,  haviug  died  iu  1802  or  1803,  she  con- 
tracted a  secoad  marriage  in  1830,  with  Bool,  her  co-plaintiff. 
The  court  instructed  the  jury  to  find  for  defendants,  because  it 
did  not  appear  that  the  plaintiff,  Sarah,  had  done  any  act  look- 
ing to  the  disaffirmance  of  her  deed  to  Mitchell.  The  defend- 
ants moved  for  a  new  trial. 

W.  SLlliman  and  D,  B,  Ogden,  for  the  plaintiffs. 

P.  W.  Radcliff  and  S,  P,  Staples,  for  the  defendant. 

By  Court,  Bronson,  J.  Some  of  the  questions  made  on  the 
argument  were  disposed  of  when  the  will  of  Aert  Middagh  was 
before  the  court  in  the  case  of  Jachson  v.  Luqaere^  5  Cow.  221. 
The  daughters,  Margaretta  and  Magdalena,  severally  took  life 
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estates  in  the  premises,  with  remainders  to  their  respective 
children  as  tenants  in  common — the  children  taking  per  stirpes, 
and  not  per  capUa.  In  other  words,  the  children  of  each 
daughter,  immediately  on  the  death  of  their  mother,  were  en- 
titled to  an  undivided  half  of  the  property.  The  partition 
made  between  Margaretta  and  Magdalena  in  1793,  was  valid 
for  their  joint  lives,  but  did  not  bind  those  who  were  entitled 
to  the  estates  in  remainder. 

Magdalena  died  in  1825,  leaving  one  daughter,  Mrs.  Stames, 
who  took  an  undivided  half  of  the  property.  Margaretta  and 
her  husband,  George  Moore,  had  four  children,  who  were  en- 
titled to  the  other  undivided  half.  These  remainders  were 
vested  in  interest,  though  they  were  not  entitled  to  the  posses- 
sioD  of  the  property  until  after  the  termination  of  the  life 
estate  of  their  mother.  On  the  death  of  the  two  sons,  Alex- 
ander and  Oeorge,  their  two  sisters,  Mrs.  Hunt  and  Mrs.  Bool, 
took  their  interest  in  the  estate  as  heirs  at  law:  1  Laws  of  N. 
Y.,  Greenl.  ed.  207,  fourth  rule  of  descents.  They  were  then 
seised  in  remainder  of  an  undivided  half,  or  either  of  an  un- 
divided fourth  cf  the  property;  and  became  entitled  to  the 
possession  on  the  death  of  their  mother  in  1820. 

The  plaintiffs  claim  an  interest  in  fee  under  the  will,  and  con- 
tend that  this  question  was  decided  in  their  favor  in  the  case  of 
Jackson  v.  Luquere.  Mr.  Justice  Woodworth,  who  delivered 
the  opinion  of  the  court,  remarked,  that  on  the  death  of  either 
of  the  daughters  of  the  testator,  her  portion  of  the  estate  "  be- 
came vested  in  her  children,  as  tenants  in  common  in  fee." 
The  question  as  to  what  quantity  of  interest  the  grandchildren 
of  the  testator  took,  was  not  before  the  court;  the  judge  was 
discussing  a  different  matter;  and  I  have  no  doubt  that  the 
words  **  in  fee"  found  their  way  into  the  opinion  without  any 
intention  of  passing  upon  the  inquiry  whether  the  graudchil- 
dren  bad  an  estate  of  inheritance,  or  for  life  only.  It  is  im- 
possible to  read  the  will  without  perceiving  that  the  question  is 
of  too  grave  a  character  to  be  disposed  of  in  two  words;  and  it 
should,  I  think,  be  regarded  as  still  open  for  consideration. 
But  it  is  unnecessary  to  decide  on  it  on  the  present  occasion; 
and  as  it  was  only  discussed  by  the  counsel  for  one  party,  I  for- 
bear to  express  any  opinion  on  the  point. 

The  plaintiff,  Sarah  Bool,  at  the  time  she  executed  the  con- 
veyance to  Frederick  Mitchell  in  1794,  was  a  feme-covert  and 
an  infant;  and  the  principal  questions  in  the  case  are:  1. 
Whether  the  deed  was  void,  or  only  voidable;   2.  If  voidable 


288  Bool  v.  Mil.  [Mew  Yozki 

onlj»  than  whether  it  was  neeesaarj  for  her  to  do  taaj  act  to 
avoid  the  conyeyanoe  before  bringiDg  this  aetioii;  and,  8. 
Whether  the  deed  has  been  confizined  by  any  act  or  ondaBioii 
on  her  part  sinoe  she  attained  the  age  of  twenty-one  years. 

Although  the  plaintiff  was  a  feme-covert,  her  husband  imited 
with  her  in  the  oonveyance,  and  the  deed  was  acknowledged  be- 
fore a  master  in  chaocery  in  the  form  prescribed  by  hiw.  The  act 
of  1788,  which  was  in  force  at  the  time,  is  snbstantially  like  the 
present  statute  in  relation  to  acknowledgments  hj  femee-covert : 

2  Laws  of  N.Y.,  Greenl.  ed.,  99,  see.  3.  At  the  oobubum  hiw, 
a  woman  dnring  coTerture  eonM  not  alien  her  laads  by  deed; 
but  she  might  do  so  by  uniting  with  her  husband  in  levying  a 
fine,  or  suffering  a  common  reeovezy,  she  being  examined  by  the 
judges  in  relation  to  her  consent.  In  this,  as  well  as  in  most 
of  the  other  states,  an  acknowledgment  by  the  wife,  or  a  private 
examination  before  some  public  offieer,  that  the  deed  was  exe- 
cuted freely,  and  without  any  fear  or  eompulsion  of  her  hus- 
band, has  taken  the  place  of  the  common  law  modes  of  aaaorance 
by  fine  and  recovery.  Our  statute  does  not  in  terms  enable  th# 
wife  to  alien  in  this  manner,  nor  does  it  declare  her  conreyance 
valid.  Negative  words  only  are  used.  The  acknowledgment 
of  a  married  woman  shall  not  be  taken  except  in  a  partacalar 
manner,  nor  shall  her  estate  pass  by  a  conveyance  not  so  ac- 
knowledged: 1  B.  S.  758,  see.  10.  Upon  the  ordinary  rules  of 
construction  this  would  not  be  deemed  an  enabHng,  but  a  re- 
straining statute.  It  seems  to  have  been  assumed  that  we  had 
not  adopted  the  common  law  rule,  and  that  the  deed  of  a  /eme^ 
covert  was  effectual  to  pass  her  interest  in  lands. 

A  recurrence  to  the  early  colonial  laws  will  shed  some  light 
on  the  peculiar  phraseology  of  the  statute.  The  fourth  sec- 
tion of  the  act  of  October  30,  1710,  provided  that  all  deeds  and 
conveyances,  being  duly  acknowledged  and  recorded,  or  the 
transcript  thereof,  should  be  good  evidence  to  all  intents  and 
piirposes,  as  if  the  original  were  produced  and  proved  in  court: 

3  B.  S.,App.  5.  Nothing  was  said  about  acknowledgmeuts 
by  married  women.  From  the  act  of  Febmaiy  16,  1771,  3  B. 
S.,  App.  22,  it  seems  that  their  aeknowledgmeots  hare  been 
taken  in  the  same  form  as  though  they  had  heea  femes-eole,  and 
that  a  doubt  had  arisen  whether  such  conveyances  were  vaUd. 
This  act,  after  reciting  that  it  had  been  an  ancient  practice  in  the 
colony  to  record  deeds  and  conveyances  upon  the  prerions  ac- 
knowledgment of  the  grantors,  confirmed  conveyances  already 
made,  notwithstanding  any  pretense  that  the  wife  had  not  beee 
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privatelj  examined.  ''  But  for  the  more  Bolemn  oonyejing  and 
reeording  of  real  estates  for  the  future/'  it  was  enacted,  that 
"no  estate  of  a  feme-co/vert  shall  henceforth  pass  by  her  deed, 
without  a  preTious  acknowledgment  made  by  her,  apart  from 
her  husband;"  and  a  certificate  was  to  be  made  by  the  officer 
"  that  she  had  been  privately  examined,  and  confessed  that  she 
executed  the  same  freely,  without  any  fear  or  compulsion  of 
her  husband."  Nearly  the  same  language  has  been  used  in  all 
the  subsequent  laws  on  the  subject.  Whether  the  common  law 
rule  in  relation  to  alienations  by  married  women  was  eyer 
adopted  in  this  state,  15  Johns.  109;^  or  if  adopted,  by  what 
means  it  was  subsequently  modified,  is  not  yezy  material  to  the 
present  inquiry.  The  act  of  1771  assumed  that  feme^-^sovert 
might  alien  by  deed,  and  it  prescribed  the  manner  in  which 
their  acknowledgments  should  be  taken  for  the  future.  There 
can  be  no  doubt  that  the  deed  of  the  plaintiff,  having  been  duly 
acknowledged,  was  as  effectual  to  convey  her  interest  as  though 
she  had  been  a  feme-^ole.  Having  complied  with  the  requisi- 
tions of  the  statute,  the  disability  resulting  from  coverture  wa9 
completely  obviated.  There  was  no  incapacity  to  alien  hex 
lands  in  that  form. 

The  infancy  of  the  plaintiff  presents  a  distinct  question  from 
that  of  her  coverture.  Each  disability  must  be  considered  by 
itself,  neither  can  derive  any  additional  force  from  being 
oonpled  with  the  other:  PhiUipa  v.  Oreen,  3  Marsh.  (Ey.)  7,  and 
6  Hon.  350  [13  Am.  Dec.  124].  The  case  of  Sanford  v.  McLean^ 
8  Paige,  117  [23  Am.  Dec.  773],  only  decides,  that  the  disability 
arising  from  infancy  remains,  although  the  infant,  being  also  a 
feme-cov&rt^  acknowledged  the  deed  in  the  form  prescribed  by 
law.  To  that  doctrine  I  fully  assent.  The  question  then  is, 
whether  the  deed  of  an  infant  be  absolutely  void,  or  only  void« 
able.  If  an  infant  convey  his  lands  by  feoffment  with  livery  of 
seisin,  it  has  never  been  doubted  that  the  estate  passes.  The 
deed  is  not  a  nullity,  although  it  may  be  avoided  by  the  grantor 
after  he  attains  the  age  of  twenty-one  years.  The  deed  exe- 
Gutod  by  the  plaintiff  was  a  bargain  and  sale,  and  it  is  insisted 
that  such  a  conveyance  by  an  infant  is  utterly  void.  Perkins 
Bays,  sec.  12:  "All  such  gifts,  grants,  or  deeds  made  by  infants^ 
which  do  not  take  effect  by  delivery  of  his  hand,  are  void;  bat 
all  gifts,  grants,  or  deeds  made  by  infants,  by  matter  in  deed 
or  in  writing,  which  do  take  effect  by  delivery  of  his  hand,  are 
ToidaUe,  by  himself,  by  his  heirs,  and  by  those  who  have  his 
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estate."  There  has  been  much  discussion  in  the  books  on  the 
question  whether  delivery  by  the  infant  relates  to  the  deed  or 
conyeyance,  or  to  the  possession  of  the  land  or  thing  sold.  In 
Zouch  V.  Parsons,  3  Burr.  1794,  it  was  held  that  a  conveyance 
by  lease  and  release  executed  by  an  infant  without  livery  of 
seisin,  was  voidable  only,  not  void.  Lord  Mansfield  cites  Bro. 
Abr.  to  prove  that  the  delivery  of  a  deed  can  not  be  void,  but 
only  voidable;  and  he  adds,  there  is  no  difference  in  this  re- 
spect between  a  feoffment  and  deeds  which  convey  an  interest; 
the  reason  is  the  same.  The  conveyance  by  lease  and  release, 
as  well  as  that  by  bargain  and  sale,  derives  its  operation  from 
the  statute  of  uses.  The  deed  raises  a  use,  to  which  the  statute 
immediately  transfers  the  possession,  or  legal  seisin  of  the  land. 
Corporeal  investiture  is  not  necessary  to  the  perfection  of  the 
title. 

In  Jackson  v.  Burchin,  14  Johns.  124,  a  doubt  was  suggested 
whether  a  deed  of  bargain  and  sale  by  an  infant,  was  not  abso- 
lutely void;  but  the  decision  turned  on  another  question.  The 
case  of  Zouch  v.  Parsons,  though  it  bas  been  questioned  in  Eng- 
land, has  never  been  overruled;  and  the  principle  of  that  de- 
cision has  been  often  recognized  in  this  and  other  states.  In 
Conroe  v.  Birdsall,  1  Johns.  Cas.  127  [1  Am.  Dec.  105],  it  was 
held,  that  the  bond  of  an  infant,  as  well  as  other  deeds  which 
take  effect  by  delivery  of  his  hand,  was  only  voidable,  not 
absolutely  void.  In  Jackson  v.  Todd,  6  Johns.  257,  Dunbar, 
under  whom  the  lessor  claimed,  was  an  infant  at  the  time  he 
conveyed,  and  although  the  fact  is  not  expressly  stated,  there 
can  be  no  doubt  that  the  conveyance  was  by  deed  of  baigain 
and  sale.  It  was  held  that  the  deed  was  only  voidable,  and 
tbat  the  defendant  did  not  stand  in  such  a  relation  to  the 
title  that  he  could  avoid  it.  In  Jackson  v.  Carpenter,  11  Id. 
539,  the  infant  had  conveyed  by  deed  of  bai^ain  and  sale,  and 
the  judgment  proceeds  on  the  ground  that  the  deed  was  only 
voidable.  In  Eoof  v.  Stafford,  7  Cow.  178,  Woodworth,  J.,  who 
delivered  the  opinion  of  the  court,  said  he  considered  it  now 
well  settled,  that  the  contracts  of  an  infant,  not  only  such  as 
take  effect  by  his  actual  delivery  of  the  subject-matter  (as  a 
feoffment  with  livery,  or  a  sale  and  manual  delivery  of  goods), 
but  all  his  deeds,  whether  at  the  common  law,  or  under  the 
statute  of  uses;  whether  relating  to  real  or  personal  property, 
are  voidable  merely,  not  void.  This  doctrine  was  admitted  by 
Chancellor  Jones,  and  denied  by  no  one,  when  the  case  was 
before  the  court  for  the  correction  of  errors:  9  Cow.  626.     The 
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rale  seems  to  be  universal,  that  all  deeds  or  instruments  under 
seal,  execnted  by  an  infant,  are  voidable  only,  with  the  single 
excepUoQ  of  those  which  delegate  a  naked  authority,  whlcl)  are 
Toid.  And  even  in  relation  to  a  power  of  attorney,  Parker,  C. 
J.,  considered  it  a  point  of  strict  law,  somewhat  incongruous  with 
the  general  rules  affecting  the  contracts  of  infants,  and  that  no 
satisfactory  reason  could  be  assigned  for  the  exceptiou:  Whil- 
neyif,  Dutch,  UMass.  4G2, 463  [7  Am.  Dec.  229].  Thatadeedof 
bargain  and  sale  executed  by  an  infant  is  not  void,  see  also, 
Roberta  v.  Wiggina,  1  N.  H.  73  [8  Am.  Dec.  38];  Kline  y.  Beebe, 

6  Conn.  494;  Hubbard  v.  Oummings,  1  Greenl.  11;  Boston  Bank 
V.  Chamberlain,  15  Mass.  220;  Phillips  v.  Oreen,  3  Marsh.  (Ky.) 

7  [13  Am.  Dec.  124];  5  Mon.  350;  Newl.  Ch.  Cont.  11;  2Poth. 
26.  Chancellor  Kent  says,  the  doctrine  of  Zouch  v.  Parsons 
has  been  recognized  as  law  in  this  country,  and  it  is  not  now  to 
be  shaken:  2  Kent,  236.  I  entertain  no  doubt  that  the  deed 
was  voidable  only,  and  not  void. 

Was  it  necessary  for  the  plaintiff  to  do  any  act  to  avoid  the 
deed  before  bringing  this  action?  The  general  rule  is,  that  the 
voidable  act  of  an  infant,  if  it  be  by  matter  of  record,  must  be 
avoided  by  some  matter  of  record,  as  by  writ  of  error,  or  audita 
qwerda,  and  these  must  be  prosecuted  during  his  minority,  that 
the  infancy  may  be  tried  by  inspection;  but  the  act  in  pais  of 
an  infant  may  be  avoided  by  some  other  act  in  pais  of  equal 
Bolemnity  or  notoriety.  If  there  be  a  feoffment  with  livery,  it 
may  be  avoided  by  entry,  which  is  an  act  of  equal  notoriety. 
It  may  also  be  avoided  by  writ  of  dum  fuit  infra  cBiatem,  The 
deed  of  an  infant  can  not  be  avoided  until  he  becomes  of  age, 
though  he  may  enter  and  take  the  profits  in  the  mean  time. 
Bat  it  seems  that  a  sale  and  manual  delivery  of  chattels  by  an 
infant  may  be  avoided  while  under  age:  Bac.  Abr.,  Infancy  and 
Age,  I;  Com.  Dig.,  Enfant,  c.  4, 5,  9;  F.  N.  B.  192;  Boo/y.  Staf- 
ford, 7  Cow.  179;  9  Id.  626.  Some  of  the  old  books  say  that  an 
infant  may  avoid  his  deed  by  entry  before  he  becomes  of  age; 
but  that  is  not  the  doctrine  of  the  present  day.  He  may  enter 
while  within  age  and  take  the  profits  until  the  time  arrives  when 
he  has  a  legal  capacity  to  affirm  or  disaffirm  the  deed;  but  the 
deed  is  not  rendered  utterly  void  by  the  entry;  it  may  still  be 
eonfirmed  after  he  arrives  at  full  age. 

The  deed  of  an  infant  may  sometimes  be  avoided  by  plea,  but 
the  infancy  most  be  specially  pleaded,  and  can  not  be  given  in 
evidenee  under  nan  est  factum,  because  it  is  his  deed  until  it  has 
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been  avoided:  3  Bnrr.  1805;^  Bao.  Abr.,  Infancy  and  Age  1,  pi. 
7.  The  remedy  by  plea  is  only  applicable  in  the  case  of  ex- 
ecutory contracts,  or  where  the  question  is  presented  in  such  a 
form  that  an  opportunity  to  plead  the  infancy  is  presented. 
Where  the  contract  is  completely  executed,  as  in  the  case  of  a 
conveyance  of  real  estate,  or  a  sale  and  manual  delivery  of 
chattels,  an  opportunity  to  plead  the  infancy  can  seldom  arise, 
and  the  deed  must  be  avoided  in  some  other  way:  Inhabitants  tff 
Worcesier  v.  Eaton,  13  Mass.  375  [7  Am.  Dec.  155]. 

A  deed  of  bargain  and  sale  executed  by  an  infant  may,  under 
certain  circumstances,  be  avoided  by  another  deed  of  bargain 
and  sale  to  a  third  person  after  he  becomes  of  age — that  being 
an  act  of  the  same  description  and  of  equal  notoriety  with  the 
original  conveyance:  Jackson  v.  Carpenter,  11  Johns.  639;  Jach" 
wn  V.  Burchin,  14  Id.  124;  Tucker  v.  Mordand,  10  Pet.  58.  It 
was  said  in  Jackson  v.  Carpenter,  that  the  conveyance  of  the  in- 
fant was  not  attended  with  all  the  solemnities  of  a  feo£Fment 
and  livery,  and  that  it  might  be  defeated  by  an  act  of  the  same 
description  and  of  equal  notoriety.  In  holding  that  an  entry 
was  not  necessary  to  avoid  the  deed,  stress  was  laid  on  the  fact 
that  the  land  was  vacant  and  uncultivated,  and  an  entry  would 
have  been  useless.  In  Jackson  v.  Burchin,  the  land  was  also 
vacant  at  the  time  the  second  deed  was  executed,  and  the  court 
say,  the  law  does  not  require  idle  and  non-essential  ceremonies; 
and  it  would  be  idle  to  require  an  entry  on  the  premises  in 
1795,  when  not  only  this  lot  but  the  whole  country  in  which  it 
was  situated  was  almost  a  wilderness.  In  Tucker  v.  Moreland, 
the  infant  had  never  been  out  of  possession.  If  in  these  cases 
the  land  had  been  held  adversely  to  the  infant,  the  second  deed 
would,  I  think,  have  been  void,  and  could  not  have  amounted 
to  a  revocation  of  the  first  conveyance.  This  was  admitted  in 
Jackson  v.  Burchin.     See  also  13  Mass.  375. 

Deeds  procured  by  duress,  or  executed  by  persons  of  un- 
sound mind,  stand  on  nearly  the  same  footing  as  the  deeds  of 
infants.  In  Thompson  v.  Leach,  Carth.  435,  the  court  say, 
there  is  a  difference  between  a  feoffment  made  propriis  memibua 
of  an  idiot,  and  the  bare  execution  of  a  deed  by  sealing  and 
delivery  thereof,  as  in  cases  of  surrenders,  grants,  releases, 
etc.,  which  have  their  strength  only  by  executing  them,  and  in 
which  the  formality  of  livery  and  seisin  is  not  so  much  regarded 
in  the  law,  and  therefore  the  feoffment  is  not  merely  void,  but 
voidable;  but  surrenders,  grants,  etc.,  by  an  idiot,  are  void  a£ 
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inilio.    This  case  la  also  reported  in  2  Salk.  427,  Com.  45»  and 
1  Ld.  Bajm.  313.     The  doctrme  that  any  deed  of  an  infant  or 
person  non  compos  Tnentis  is  absolutely  void,  can  not  now  be 
maintained.     The  case  of  Conroe  v.  Birdsall  decides  that  the 
penal  bond  of  an  infant  is  only  voidable,  and  in  such  a  case 
there  can  be  no  semblance  of  benefit  to  the  infant  apparent  on 
the  face  of  the  deed.     The  case  of  Thompson  v.  Leach  takes  the 
distinction  which  will  be  found  in  many  of  the  old  books,  be- 
tween deeds  accompanied  with  livery,  and  those  which  are  not 
followed  bj  any  snch  solemnity — holding  the  one  voidable  and 
the  other  void.    Bat  that  is  not  the  doctrine  of  the  present 
day.    It  has  been  fully  settled  in  this  country,  as  we  have  al- 
ready seen,  that  those  deeds  and  conveyances  by  infants,  which 
derive  their  operation  from  the  statute  of  uses,  are  no  less  valid 
than  conveyances  by  feoffment  with  livery.    They  vest  the  title 
and  estate  in  the  grantee;  and  if  he  enter  under  the  deed,  he 
has  both  the  legal  and  actual  seisin  of  the  land,  which  can  only 
be  defeated  by  avoiding  the  conveyance.     If  a  deed  of  bargain 
and  sale  by  an  infant  stand  on  the  same  footing  in  this  respect 
as  a  feoffment  with  livery,  I  can  perceive  no  possible  reason 
why  the  infant  should  not  be  required  to  avoid  the  deed  by 
Bome  act  of  the  same  nature  and  of  equal  notoriety  that  would 
be  necessary  in  the  case  of  a  feoffment.     In  the  case  under 
consideration,  the  land  is  held  under  the  infant's  deed — the 
actual  and  legal  seisin  have  been  united.     It  is  a  lawful  seisin, 
and  I  think  the  tenant  can  not  be  regarded  as  a  trespasser  and 
turned  out  of  possession  so  long  as  the  deed  remains  in  force. 
There  is  only  one  case  in  which  an  infant  can  avoid  a  feoff- 
ment with  livery  by  action;  that  is,  by  writ  of  dam  fail  infra 
(Btatem,  which  sets  forth  the  fact  of  infancy  and  seeks  to  avoid 
the  deed  on  that  ground:  F.  N.  B.  192.    In  all  other  cases  he 
must  make  an  actual  entry  on  the  land,  for  the  express  purpose 
of  disaffirming  the  deed.     There  is  also  a  writ  of  entry  for  a 
person  who  has  conveyed  when  of  unsound  mind,  called,  from 
the   recital    in    it,   dum  fwU  non    compos    mentis:    Id.    202. 
This,  like  the  writ  of  entry  by  an  infant,  was  devised  for  the 
express  purpose  of  enabling  the  party  to  avoid  the  deed  by  an 
appropriate  action.     The  cases  in  this  court  which  have  held 
that  no  entry  was  necessary,  are  put  upon  the  ground  that  the 
land  was  vacant,  and  that  an  entry  would  have  been  an  idle 
oeiemony.    But  it  is  otherwise  in  this  case.    An  entry  here,  fof 
the  purpose  of  avoiding  the  deed,  was  but  an  act  of  justice  to 
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the  tenant,  before  treating  him  as  a  trespasser  and  subjecting 
him  to  costs  and  mesne  profits. 

In  the  Inhabitants  of  Worcester  y.  Ealon,  13  Mass.  375  [7  Am. 
Dec.  155],  the  first  deed  had  been  obtained  by  duress.  From 
the  report  of  the  same  case  in  11  Id.  368,  it  will  be  seen  that 
the  grantor  afterwards  entered  upon  the  premises,  claiming 
and  declaring  that  she  entered  for  the  purpose  of  possessing 
herself  of  the  land,  and  enabling  herself  to  make  a  conyej- 
ance;  and  a  second  deed  was  executed  while  she  was  on  the 
land.  Chief  Justice  Parker  likens  it  to  the  deed  of  an  infant, 
and  he  says,  that  until  the  deed  is  avoided,  no  subsequent  con- 
veyance by  the  grantor  can  be  good;  the  title  will  remain  good 
to  the  grantee,  by  virtue  of  such  deed,  until  the  grantor  shall 
lawfully  disaffirm  it.  He  can  do  it  only  by  entry;  but  having 
entered,  his  subsequent  deed,  accompanied  by  proof  of  facts 
tending  to  avoid  the  first,  will  convey  a  title.  It  was  added, 
that  the  deed  of  the  tenant  (the  one  obtained  by  duress)  being 
wholly  avoided,  he  must  be  considered  a  disseisor.  In  Roberts 
v«  Wiggins^  1  N.  H.  73  [8  Am.  Dec.  38],  it  was  said,  that  in 
general  an  infant,  to  avoid  his  deed,  must  re-enter  on  the  land 
and  oust  the  occupant;  or,  if  already  in  possession,  must  per- 
form some  act  explicitly  evincing  his  intention  to  defeat  the 
conveyance. 

It  is  unnecessary,  on  the  present  occasion^  to  say  that  an  en- 
try on  the  land  was  the  only  mode  in  which  the  deed  could  be 
aroided,  for  the  plaintiff,  previous  to  bringing  the  action,  had 
done  no  act  whatever  to  disaffirm  the  conveyance.  She  had  not 
even  demanded  possession  of  the  land,  or  given  notice  to  the 
tenant  that  she  did  not  intend  to  be  bound  by  the  deed. 

If  one  who  has  aliened  his  estate  while  an  infant  wishes 
afterwards  to  avoid  the  conveyance,  it  is  imposing  no  unreason- 
able burden  to  require  that  it  shall  be  done  by  an  entry  on  the 
land,  or  by  some  other  act  of  equal  notoriety;  and  the  avoid- 
ance, whatever  may  be  its  form,  must  precede  the  bringing  of 
an  action  to  recover  possession.  Justice  to  the  tenant  requires 
it;  and  there  is  no  other  way  in  which  we  can  carry  out  the 
doctrine  that  the  deed  of  an  infant  is  voidable  only,  and  not 
void.  Although  the  title  of  the  tenant  may  be  defeated,  yet, 
so  long  as  the  deed  remains  unrevoked,  he  has  the  legal  seibin 
of  the  laud,  and  can  not  be  sued  as  a  trespasser.  It  is  little 
better  than  a  contradiction  in  terms,  to  say  that  a  man  who  has 
the  rightful  possession  of  lands  can  be  treated  as  a  wrong-doer. 
In  the  case  under  consideration,  the  deed  remained  in  full  force 
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at  the  time  the  action  was  brought;  the  possession  of  the  de- 
fendant was  not  tortious,  and  the  action  of  ejectment  can  not 
be  maintained. 

The  opinion  already  expressed  renders  it  unnecessary  to  in- 
quire whether  the  deed  has  been  confirmed  by  any  act  or  omis- 
sion on  the  part  of  the  plaintiff  since  she  became  of  age. 

New  trial  denied. 


G6RTSTAHGX3  BT  IN7ANTS  are  generally  not  void,  but  Toidable  only;  and, 
mtil  ftvoided,  the  grantee  holds  the  le^  estate:  Van  Nostrand  v.  WHghit 
mil&D.  263;  Qm£UY,SUuaey,\mil,\^%  McIltfaineY.Kadel,20How,FT. 
194;  a  C,  3  Bob.  431;  Dominick  v.  Michael,  4  Sandf.  419;  Porter  v.  BleUer, 
17  Barb.  153;  Voarhees  ▼.  Voarhaes,  24  Id.  152;  Wetmore  ▼.  Ke$aain^  3  Boew. 
827;  Wheaion  v.  Ecut^  26  Am.  Deo.  251  and  note;  Lawson  t.  Lovfjoy,  23  Id. 
526  and  note;  Ouihrie  ▼.  Murphy,  21  Id.  681.  Nearly  all  the  contracts  of  an 
infant,  nnleas  for  necessaries,  are  voidable  at  his  election,  and  his  execntory 
oontracts  and  contracts  of  sale  may  be  avoided  by  him  during  his  minorityt 
17  Id.  430. 

MoBTOAOX  BT  AH  Infaxt  is  not  Toid,  nor  is  it  avoided  by  his  conveyance 
of  the  same  property  after  attaining  Ids  majority.  He  may,  after  sach  con- 
veyance, ratify  the  mortgage,  which,  on  being  Ums  ratified,  will  be  effectual 
from  its  date,  and  take  precedence  over  subsequent  alienations:  Palmer  v. 
MUier,  25  Barb.  402. 

iKFAmr's  SsALKD  Dklsgatxon  of  a  naked  authority  is  void:  Brown  v.  Tovm 
^  (Janion,  4  Lans.  414. 

Ihtamt  Who  Maess  a  Cotxyvyaucs  hat  Avoid rron  coming  of  age  or 
within  a  reasonable  time  thereafter:  Medbury  v.  WatrouB,  7  Hill,  113;  Chapin 
T.  Skater,  49  N.  T.  412;  Brtdcenridg^s  ffetra  v.  Omuby,  19  Am.  Dec.  71; 
PkUiipB  V.  Qreen^  13  Id.  124  and  note;  Boherta  v.  Wiggm,  8  Id.  38.  There  is 
a  strong  analogy  between  a  lunatic  and  an  infant  in  relation  to  their  power 
to  contract;  either  can  oblige  himself  for  necessaries,  and  the  law  provides  for 
such  a  formal  process  by  which  to  avoid  his  agreements:  Ingraham  v.  Bald- 
win, 9  N.  Y.  48;  Breekenridg^a  Heirs  v.  Ormshy,  19  Am.  Dec.  71. 

If  a  devise  be  made  to  the  children  or  heirs  of  A.,  B.,  C,  and  D.,  their 
children  take  per  stirpes  and  not  per  capita:  Newell  v.  Nichols,  12  Hun,  624. 
A  usage  grew  up  at  an  early  period  of  the  colonial  history  of  New  York,  under 
which  married  women  were  authorized  to  convey  their  estates  by  uniting 
with  their  husbands,  without  resorting  to  the  common  law  mode  of  fine  and 
TOcovery:  Constantine  v.  Van  Winkle,  2  Hill,  241;  S.  C,  6  Id.  200. 

A  M^»^Tgn  Woman  could  not  at  ths  Common  Law  Alibnatb  her  lands  by 
deed,  even  though  her  husband  joined  with  her.  Her  deed  was  void.  She 
oonld  transfer  her  interest  only  by  levying  a  fine  or  suffering  a  conunon  re- 
cofvery:  Albany  F,  I.  Co.  v.  Bay,  4  N.  Y.  12;  Phillips  v.  Green,  13  Am.  Deo. 
124. 

In  Sherman  v.  Oarjield,  1  Denio,  330,  the  court  say  that  in  Bool  v.  Mix 
the  iidant/eme^overt  had  an  estate  in  the  land  at  the  time  of  the  conveyance, 
and  that  this  conveyance  never  having  been  disaffirmed,  operated  upon  such 
estate,  but  that  if  she  had  had  no  estate  in  the  land  in  her  own  right,  but 
only  a  capacity  to  be  endowed  in  case  of  her  surviving  her  husband,  then  her 
conveyance  had  nothing  to  operate  upon,  and  could  not  defeat  her  right  to 
iower  upon  the  subsequent  death  of  her  husband. 
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Hunt  i;.  Smith. 

rl7  WSMDXLL,  179.] 

fTMAMM  OF  QvABASTOA. — If  an  order  be  drawn  on  a  storekeeper,  agreeing  to 
be  acconntable  to  the  amoont  of  seventy  dollars,  for  goods  to  be  fnr- 
nisbed  to  a  third  person,  and  requesting  the  amount  of  the  bill  to  b« 
sent  him,  and  the  storekeeper  sells  such  third  person  goods  to  the  amount 
of  one  hundred  and  two  dollars  and  eighty-one  oents,  for  which  he  takea 
a  note  due  in  thirty  days,  the  drawer  of  ihe  order  is  released;  becauae 
his  position  is  t2iat  of  guarantor,  and  the  taking  of  the  note  is  an  extoa- 
sion  of  time  to  the  principaL 

Assumpsit  ou  ibe  followiDg  order  addressed  to  the  plaintiff. 
Hunt:  ''You  may  let  ihe  bearer,  Mr.  Horace  Putnam,  have, 
in  such  articles  as  be  may  want  out  of  your  store,  to  the  amount 
of  seveuty  dollars,  if  he  wishes  to  get  that  amount,  and  I  will 
be  accountable  for  that  sum.  Have  the  goodness  to  send  the 
amount  of  his  bill  by  him  to  me.  July  2,  1833."  Putnam  had, 
the  day  after  the  order  was  given,  obtained  goods  of  Hunt  to 
the  value  of  one  hundred  and  two  dollars  and  eighty-one  cents, 
and  given  his  note  therefor,  due  in  thirty  dayB. 

J.  H.  Odrom  and  T.  R.  Walker,  for  the  plaintiff. 

IF.  G.  Nayes,  for  the  defendant. 

By  Court,  Cowen,  J.  It  appears  to  me  that  here  was  in  the 
outset  a  fatal  departure  from  the  terms  of  the  guaranty.  The 
defendant  undertakes  to  be  accountable  for  goods  to  seventy 
dollars,  and  directs  a  bill  to  be  sent.  The  delivery  is  of 
goods  to  one  hundred  and  two  dollars  and  eighty-one  cents, 
on  a  note  of  the  vendee  at  thirty  days.  I  can  not  understand 
the  engagement  otherwise  than  as  an  undertaking  to  pay 
presently,  or  at  least  as  reserving  the  right  to  pay  presently  the 
bill  of  seventy  dollars.  That  would  give  a  remedy  over  against 
the  principal  instantly,  either  for  money  paid,  or,  if  any  better, 
a  right  to  insist  ou  a  direct  and  immediate  suit  against  Putnam 
for  the  money.  These  remedies  are  both  suspended  by  the  act 
of  the  plaintiff.  It  is  perfectly  well  settled  that  such  an  exten- 
sion, given  to  the  principal  for  a  precedent  debt,  discharges  the 
guarantor:  Coombe  v.  Wool/,  8  Bing.  166.  The  principles  on 
which  such  a  consequence  follows  are  there  fully  explained. 
The  only  difference  between  the  two  cases  is  that  in  Coombe  v. 
Woolf,  the  guaranty  was  at  first  followed  and  afterwards  vio- 
lated by  extending  a  credit  on  the  note  of  the  principal;  whereas 
here  it  was  departed  from  in  the  first  instance,  or  in  other  words, 
never  followed  at  all.     If  a  credit  of  thirty  days  could  be  given, 
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why  not  one  of  thirty  years,  within  the  Bame  principle  ?  The 
terms  of  these  guaranties  must  be  exactly  pursued,  or  the 
guarantor  is  never  liable  at  all:  Wright  v.  Johnston^  8  Wend. 
612;  Id.  526,  per  Nelson,  J.;  Miller  y.  Steiaart,  4  Wash.  0.  C. 
26,  28;  9  Wheat.  680,  702,  ei  seq*  All  these  cases  agree  that 
it  can  make  no  difference  whether  the  surety  be  ultimately 
benefited  or  injured  by  the  departure.  It  is  enough  that  he 
may  be  injured.  This  is  no  more  than  giving  him  the  right  of 
eveiy  other  man,  to  fix  the  terms  on  which  he  will  contract 
ociginallj,  and  to  insist  throughout  that  his  rights  shall  not  be 
varied  without  his  own  consent.  The  principle  on  which  the 
CftBes  proceed,  both  at  law  and  in  equity,  for  the  rule  is  the 
same  in  both,  are  very  ably  expounded  by  Lord  Eldon,  in 
Samuel  v.  Hawarih,^  8  Meriv.  272,  277-279,  Lond.  ed. 
Judgment  for  the  defendant. 

GiTASAjrroB  oa  Subett  is  Dischargxd  by  any  alteratioiL  in  the  oontnot 
made  withoat  his  assent:  FeUoufsr,  Prentwt,  3  Denio,  521;  BigehwY,  Ben- 
ton,  14  Barb.  128;  Bank  ofMmUpelier  v.  Dillon,  24  Am.  Dec.  640  and  note; 
CraigY.  Coe.  6Id.  009;  Lwilmov,Simond,2ld.  201;  Cope  ▼.  Smitk,  11  LL 
S82  and  note. 


Gibson  v.  Oxjlvbb  and  Bbown. 

[17  WnrnxLL,  805.] 
DkUVXBT  by  CaB&IXB  must  be   to    THX    Ck)NSIONXB    PEBaONAliLT,   unleM 

■ome  naage  or  agreement  ia  shown  to  the  contrary. 
UmoBM  UsAOX  AND  CouRSX  OF  BusiNXSS  on  the  part  of  the  proprietors  of 
a  stage  line,  to  leave  gooda  at  their  stage-houses,  to  be  called  for  by  the 
oonsigneesy  may  be  proved  to  relieve  them  from  liability  for  not  deliver- 
ing the  goods  to  a  consignee  nor  giving  him  notice  of  their  arrivaL 

Oabb  against  defendants  as  common  carriers.  They  were 
proprietors  of  a  stage  line,  on  tvhich  the  plaintiff,  at  Leominster, 
Uaas.,  shipped  a  box  of  combs  directed  to  Yail  &  Co.,  Troy, 
N.  Y.  The  box  was  carried  by  defendants  to'  Troy,  and  there 
left  in  their  stage-house;  but  no  notice  of  its  arrival  was  given , 
nor  did  it  ever  reach  the  consignees,  who  were  an  old,  well- 
known  firm,  whose  store  the  stage  passed  in  its  most  direct 
route  to  the  post-office.  The  defendants  offered  to  prove  that 
it  was  Ueir  uniform  custom  and  course  of  business  to  leave 
goods  at  their  stage-house  at  Troy,  and  not  to  deliver  them  to 
the  consignees;  that  a  similar  custom  prevailed  over  the  whole 
tourse  of  this  particular  line  oi  stages,  and  was  the  general 
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custom  of  all  lines  of  stages  in  the  state.  The  evidence  beings 
rejected,  the  plaintifiEs  had  judgment.  Defendants  moved  for  a 
new  trial. 

D.  L.  Seymour,  for  the  motion. 

O.  Palmer  and  D.  Buel^jun.,  contra. 

By  Court,  Oowbn,  J.  The  ofiEer  of  the  defendants  preaap- 
posed.  what  is  now  conceded,  and  is  indeed  extremely  well 
settled,  that  prima  fade  the  carrier  is  under  an  obligation  to 
deliver  the  goods  to  the  consignee  personally.  The  authorities 
to  this  point  are  nearly  all  collected  in  Story  on  Bail.  346,  n. 
8;  and  2  Kent  Com.  604,  606;  see  also  Oolden  v.  Manning,  3 
Wils.  425,*  433;  Owen,  57;  and  Storr  v.  Crowley,  1  McClel.  & 
T.  129, 138,  per  HuUock,  B. 

It  would  be  too  much,  perhaps,  to  say  that  a  uniform  and 
well-known  usage,  in  either  form  put  by  the  defendants  in 
their  offer,  might  not  be  received  to  govern  the  delivery.  This 
is,  I  find,  a  very  common  head  of  evidence  in  fixing  the  obliga- 
tion of  bailees.  Where  the  nature  of  the  bailment  raises  an 
inquiry  as  to  degrees  of  care,  the  customary  modes  of  securing 
the  articles  are  open  to  inquiry:  Story  on  Bail.  9, 10.  So,  as 
to  the  accompaniments  with  which  a  hired  thing  is  to  be  de- 
livered: Id.  256;  and  the  place  in  which  an  innkeeper  is  bound 
to  keep  the  horse  or  carriage  of  his  guest:  Id.  312;  2  Kent 
Com.  592,  3d  ed.  In  Oarside  v.  The  Froprieiora  of  (he  Treni 
and  Mersey  Navigation  Company,  4  T.  B.  581,  usage  and  course 
of  business  were  received,  to  determine  whether  the  defendants, 
at  the  lime  when  the  goods  were  burned,  held  them  as  common 
carriers  or  mere  wharfingers  for  the  plaintiffs.  The  proof,  too, 
was  confined  to  the  course  of  business  in  the  particular  line  of 
stages,  and  determined  the  cause  in  favor  of  the  defendauta. 
In  Hyde  v.  The  Proprietors  etc,,  5  Id.  389,  Grose,  J.,  who  con- 
curred with  Ashurst  and  BuUer,  JJ.,  that  carriers  by  a  canal 
must,  by  the  general  law,  make  a  personal  delivery  to  the  con- 
signee, agreed  that  the  obligation  might  be  affected  by  the 
customs  of  the  trade.  Nor  do  I  understand  the  force  of  usage 
in  such  a  case  to  be  denied,  but,  on  the  contrary,  it  is  expressly 
admitted  iu  Ostrander  v.  Brown,  15  Johns.  89  [8  Am.  Deo  211J. 

In  Sewall  v.  Allen,  6  Wend.  335,  evidence  of  usage  and  prac- 
tice was  received  to  show  that  the  defendants  were  common 
carriers  of  bank  bills:  See  Id.  350,  351,  360.  In  Barnes  v. 
¥bley,  5  Burr.  2711,  the  question  was,  whether  it  was  the  duty 

1.  3  WUa.  4291 
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of  the  post-master  at  Bath  to  deliver  letters  to  the  inhabitants 
at  their  houses.  Proof  of  usage  was  resorted  t(»,  and  Mr.  Ju»« 
iice  Aston  said :  ' '  The  limits  of  the  delivery  are  to  be  determined 
bj  the  asage  of  the  place: ''  p.  2714;  and  in  Rushford  v.  Hadfield 
eial.^7  East,  224,  all  the  court  agreed  in  the  propriety  of  re- 
ceiviDg  such  evidence  to  enlarge  the  rights  of  carriers.  The  de- 
fendants claimed  a  lien  on  the  goods,  not  only  for  the  price  of 
eanying  them  in  particular,  but  for  a  general  balance  due  to 
ihem  for  previous  carriage.  The  law  denies  to  the  carriers  a  claim 
for  a  general  balance;  but  a  long  train  of  evidence  was  received, 
to  show  that  custom  and  the  course  of  trade  among  a  particular 
sort  of  carriers  had  overcome  the  law.  The  jury  found  against 
the  defendants;  but  the  evidence  was  so  imposing  that  they 
moved  for  a  new  trial,  as  for  a  finding  against  the  weight  of 
evidence;  and  the  case  details  all  the  proofs.  The  judges  pro- 
ceeded to  a  full  examination  of  them,  and  a  new  trial  was  de- 
nied; but  the  case  shows,  and  all  the  judges  concur  in  declaring 
the  principles  on  which  such  evidence  is  to  be  received.  The 
cause  was  tried  before  Chambre,  J.,  who  put  it  to  the  jury, 
whether  the  usage  were  so  general  as  to  warrant  them  in  pre- 
suming that  the  parties  who  delivered  the  goods  to  be  carried 
knew  it,  and  understood  that  they  were  contracting  with  the 
carriers  in  conformity  to  it;  if  not,  the  general  rule  of  law  would 
entitle  the  plain tifis  to  a  verdict.  All  the  judges  concurred  that 
a  custom  of  this  Mud,  which  is,  quoad  hoc,  to  supersede  the 
general  law  of  the  land,  should  be  clearly  proved,  and  the  in- 
terested encroachments  of  persons  engaged  in  a  particular 
trade,  watched  with  great  jealousy.  None  of  them  disapproved 
the  qualifications  under  which  the  case  went  to  the  jury;  and 
Xiord  EUenborough,  C.  J.,  and  Grose,  J.  put  it  on  the  ground 
of  a  usage  so  general,  and  so  uniformly  acquiesced  in  for  a 
length  of  time,  that  the  jury  would  feel  themselves  constrained 
to  say  it  entered  into  the  minds  of  the  parties  and  made  a  part 
of  the  contract.  But  all  this  has  nothing  to  do  with  the  ab- 
stract question  of  competency.  Usage,  when  it  goes  to  change 
the  law,  always  comes  in  subject  to  the  principles  declared  in 
that  case;  yet  if  counsel  propose  to  prove  such  a  usage,  and 
think  they  can  establish  it,  I  am  aware  of  no  rule  which  for- 
bids the  attempt. 

We  are  referred  by  the  plaintiff's  counsel  to  general  proposi- 
tions, well  established  by  the  cases.  In  Mrlh  v.  Barker,  2 
Johns.  335,  we  are  told  that  usage  never  should  be  received  to 
contradict  a  settled  rule  of  commercial  law.     That  was  said  on 
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the  authority  of  Edie  v.  East  India  Company,  2  Burr,  1216, 
wherein  Lord  Mansfield  had  received  evidence,  at  nini  prius,  of 
the  custom  of  merchants,  that  in  case  of  a  bill  of  exchange,  pay- 
able to  order,  the  indorsement  was  restrictive,  unless  that  alao 
contained  the  word  order.     At  the  bar,  on  motion  for  a  new 
trial,  he  and  the  other  judges  agreed,  that  the  law  being  settled, 
the  custom  of  merchants  could  not  control  it;  that  is  to  say,  it 
would  not  subvert  the  law  of  the  land  as  such;  not  that  the 
parties  might  not  make  the  indorsement  restrictive  by  special 
agreement,  or  by  the  customary  course  of  some  particular  busi- 
ness make  an  exception  in  their  own  case,  leaving  the  general 
law  to  take  its  course.    But  in  that  case,  the  bill  of  exchange 
was  drawn  in  the  East  Indies,  and  the  main  evidence  came 
from  bankers  in  London.     Their  opinion  was  taken  to  overturn 
a  rule  of  law  which  pervaded  the  whole  empire,  and,  indeed, 
the  whole  commercial  world;   and  the  jury  were  allowed  to 
judge  of  that  rule  as  they  should  take  it  from  witnesses,  and 
not  from  the  judge.     See  also  Newbold  v.  Wright,  4  Rawle,  195. 
And  it  was  to  a  rule  like  this,  a  rule  of  general  law,  to  which 
Dallas,  C.  J. ,  was  speaking,  in  BuU  v.  Oonant,  1  Brod.  &  B. 
648,  when  he  says:  "  If  the  practice  were  against  the  first  prin- 
ciples of  constitutional  law,  and  an  encroachment  upon  the 
rights  of  the  subject,  I  would  not  hold  it  to  be  law,  if  it  had 
existed  from  the  foundation  of  Some."    If  what  had  existed  f 
The  practice  of  a  common  magistrate  to  commit  for  a  libel. 
That,  though  general  and  ancient,  if  contrary  to  the  constitu- 
tion, would  not  be  received  to  subvert  the  constitution,  in  that 
respect.     Yet,  even  in  such  a  case,  he  considered  practice  as 
high  evidence  of  the  law,  and  ordered  precedents  to  be  searched; 
and  finally,  not  being  met  by  the  constitution,  he  sanctioned 
the  exercise  of  the  power.     Plowd.  170,  is  also  cited,  that  cus- 
tom can  not  make  land  appurtenant  to  land,  because  it    is 
legally  impossible  that  one  thing  should  be  appurtenant   to 
another  of  the  same  kind;  and  2  D'Anv.  Abr.  424,  427,  to  the 
general  proposition  against  unreasonable  customs.    Both  books, 
however,  agree  that  reasonable  customs,  that  is  to  say,  those 
which  may  stand  with  law  and  policy,  may  be  allowed,  and 
form  exceptions  to  the  general  rule.    It  would  be  too  much  to 
say,  that  one  delivering  goods  to  a  carrier  by  stage,  may  not 
expressly,  or  which  is  the  same  thing,  if  he  knows  the  usage  of 
the  stages  to  be  so,  impliedly  consent  to  a  delivery  at  the  stop- 
ping-place, instead  of  his  consignee's  place  of  business.  In  JBydtf 
9.  The  Trent  and  Mersey  Navigation  Company,  Lord  Eenyon, 
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G.  J.,  went  into  a Teiy  elaborate  argument,  to  prove  that  stage* 
men  and  other  carriers  had  this  right  by  the  general  law.  II 
would,  after  that,  be  arrogant  to  condemn  the  conventional 
right  as  illegal,  or  contrary  to  sound  policy.  I  say  conventional^ 
because  I  agree  that  these  cases  must  be  limited  by  the  rule  of 
RiuH^crd  V.  Hadfidd.  Eapp  v.  Palmer,  8  Watts,  178,  is  against 
the  plaintiff,  though  supposed  by  his  counsel  to  be  the  other 
way.  A  carrier  on  the  Ohio,  without  any  express  authority, 
sold  a  cargo  of  com;  and  in  trover  by  the  owner,  against  the 
vendee,  he  set  up  the  custom  of  carriers  along  the  Ohio  and 
Mississippi,  to  sell  in  that  way.  The  court  do  not  deny,  that 
such  a  custom,  being  ancient,  certain,  uniform,  and  reasonable, 
might  make  an  exception.  But  they  rely  on  the  weakness  of 
the  proof.  It  went  mostly,  to  fraudulent  cases  of  sale,  and 
freighters  would  have  no  security  against  endless  abuse,  if  it 
were  once  known  that  carriers,  along  our  rivers  and  canals, 
could  make  a  good  title  without  express  authority  to  sell. 
There  is  more  reason  in  the  case  at  bar,  than  in  ordinary  lines 
of  carriage  not  bound  to  a  conveyance  and  a  delivery  of  the 
mail. 

I  know  the  law  deals  with  common  carriers  in  very  strict 
measure,  which  ought  not  to  be  relaxed,  on  slight  evidence.  In 
Bichmand  v.  Smith,  8  Bam.  &  Cress.  9,  a  guest  ordered  some  of 
his  luggage  to  be  placed  in  the  commercial  room,  whereas  it 
was  customaiy  with  the  innkeeper  to  order  it  into  his  guests' 
bedrooms.  The  guest  ordered  it  out  of  the  commercial  room, 
and  exposed  a  part  of  it  for  sale,  and  returned  the  residue  to 
the  same  room,  whence  it  was  stolen.  The  court  said  the  inn- 
keeper was  like  a  common  carrier,  and  could  not  get  rid  of  his 
common  law  liability  without  giving  express  notice.  Lord 
Tenterden,  C.  J.,  said,  that  if  the  defendant  did  not  mean  to 
be  liable  for  goods  thus  placed,  he  should  have  said  so.  As 
Story,  J.,  remarks,  the  case  did  not  call  for  the  dictum  resem- 
bling the  case  to  one  of  a  common  carrier:  Story  on  Bail.  309. 
But  suppose  the  guest  had  come  to  a  full  knowledge  of  the 
landlord's  practice,  either  by  its  general  notoriety,  or  in  any 
other  way,  it  appears  to  me,  this  would  have  been  equivalent  to 
express  notice.  It  would  have  been  so  within  several  of  the 
cases  cited.  It  is  more  reasonable  in  the  case  of  an  obligation, 
to  deliver  personally  by  common  carriers.  That  must,  in  the 
nature  of  things,  be  many  times  dispensed  with.  Carriers,  by 
■hips  and  boats,  must  stop  at  the  wharf;  railroad  cars  must  re- 
main on  the  track.    In  these  oases,  notice  should  be  given  to 
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the  consignee,  of  the  arrival  and  place  of  deposit,  which  cornea 
in  lieu  of  personal  delivery:  See  2  Kent  Com.  605,  3d  ed.,  and 
the  cases  there  cited. 

In  Qoldeji  v.  Manning,  2  Bl.  916;  S.  0.,  8  Wils.  425,"  433; 
and  see  Siorr  v.  Crowley,  1  McClel.  &  Y.  129,  Gould,  J.,  said, 
he  thought  that  all  carriers  are  bound  to  give  notice  of  the  ar* 
rival  of  goods,  to  the  persons  to  whom  they  are  consigned, 
whether  bound  to  deliver  or  not.  Prima  facie  this  must  be  so, 
unless  the  notice  is  also  dispensed  with  by  the  custom.  Gould, 
J.,  was  speaking  of  this  very  case,  of  a  land  carrier;  and  I  do  not 
well  see  how  the  carrier  can  escape  the  imputation  of  gross 
negligence,  if  he  do  not,  at  least,  give  notice,  in  order  that  the 
consignee  may  send  for  the  goods.  How  is  he,  otherwise,  to 
find  out  the  fact  of  the  delivery?  Lord  Kenyon,  O.  J.,  in  the 
opinion  before  cited,  thought  he  was  to  learn  it  by  a  letter  of 
advice  which  should  be  sent  by  the  consignor.  But  that  oan 
not  always  state  the  place,  much  less  the  exact  time  of  the  de- 
livery at  the  inn.  His  lordship  suggested,  that  the  business  of 
delivery  might  be  left  to  the  innkeeper,  who  should  send  his 
porter.  All  these  things  may,  I  agree,  be  possibly  explained, 
by  the  custom  proposed  to  be  given  in  evidence.  I  do  not 
understand  that  the  defendants  here  gave  any  notice  to  the  con- 
signees, although  they  might  hav^  been  easily  traced  by  the 
superscription.  They  rested  everything  on  the  custom.  The 
proposition,  therefore,  struck  me  at  first  as  too  short.  I 
thought  it  should  have  come  up  to  a  custom  of  delivering  at  the 
inn,  without  notice  to  the  consignee.  The  offer  may,  for  ought 
I  know,  be  equivalent  to  that.  I  should  think  it  essential, 
either  to  establish  one  of  the  customs  as  proposed,  and  follow  it 
with  proof  of  actual  notice,  to  show  that  the  custom  dispensed 
with  notice.  Such  a  custom  of  such  age,  uniformity,  and  noto- 
riety, that  a  jury  would  feel  clear  in  saying  it  was  known  to  the 
plaintiff,  I  think  would  be  admissible.  He  would  be  bound  by 
it,  the  same  as  if  he  had  directed  a  delivery  at  the  inn.  And  on 
the  offer  made  and  overruled,  I  therefore  think  there  should  be 
a  new  trial;  the  costs  to  abide  the  event. 


UaAQX  OF  BuBiNXSS,  a  cairier  is  exonerated  who  complies  with,  whothec 
the  oonaignor  knew  of  it  or  not:  Sci^  v.  OiUner,  11  Barb.  123;  VanSanivoord 
V.  St.  John,  6  HiU,  157,  167;  Fabbri  v.  MercantOe  M.  L  Co.,  64  Barb.  96; 
Henahaio  v.  Rowland,  64  K.  Y.  243. 

GoMMOir  Cabbobs  most  usually  seek  the  oonaignee  at  his  reridenee  m 
place  of  bnnneas,  and  make  or  tender  delirery  to  him,  or  at  laait  notify  him 

LSW11S.4M. 


Jnly,  1837.]  People  v,  Clough.  303 

vi  the  arrival  of  hia  goods:  Clark  v.  Masters^  1  Bosw.  183;  FUk  v.  Newton^ 
1  Denio,  47;  SehroederY.  Evdaon  River  R,  R.  Co,^  5  Dner,02;  Place  y.  Union 
Sxprm  Co,,  2  Hilt.  27;  Rowland  v.  MUn,  Id.  152;  Price  v.  PoweU,  3  N.  Y. 
326;  MiUer  ▼.  ^teom  ^.  Co,,  10  Id.  438;  McDonald  v.  FT.  A.  if.  Corp.,  34  Id. 
601;  WUbed:  ▼.  Holland,  45  Id.  17;  Oo(e  v.  Ooodtom,  19  Wend.  258. 

UsAOK,  TO  Bs  BiNDiMO,  must  be  well  known  and  reasonable:  Raweon  ▼. 
Holland,  59  N.  Y.  618.  The  delivery  of  gooda  by  a  carrier  at  a  tavern  or 
known  stopping-place,  where  they  are  always  in  charge  of  some  one,  or  on  a 
wharf,  after  giving  notice  to  consignee,  may  be  sanctioned  by  usage;  but  this 
ti  very  different  from  abandoning  parcels  in  an  exposed  place,  and  notifying 
the  owners  of  sach  abandonment:  HouilamY,  Adams  Expreea  Co., SBosw.  243. 
"Independent  of  contract,  at  common  law,  or  by  custom  of  the  realm,  the 
duty  and  liability  of  a  common  carrier  commenced  with  the  receipt  of  the 
goodi,  and  ended  only  with  their  delivery  according  to  the  undertaking  or 
trast  aasomed:"  Burtis  v.  Buffalo  S.  L.  R.  R.  Co.,  24  N.  Y.  280. 

CARRmta  BT  RAn.KOAD  OR  BT  Wateb  are  not  bound  to  deliver  the  goods, 
except  at  their  wharf  or  depot;  and  notice  to  the  consignee  of  their  arrival 
■ad  of  readiness  to  deliver,  "  comes  in  place  of  personal  delivery,  so  far  as  to 
release  the  carrier  from  the  extraordinary  and  stringent  liability  incident  to 
thatdass  of  baUees:"  Znm  v.  N.  J.  Steamboat  Co.,  49  N.  Y.  444. 

UsAOB  TO  Vast  Liabilitt  ov  Gabbixbs. — For  cases  in  this  series  upon 
this  subject,  see  Tumey  v.  WiUon,  27  Am.  Dec.  515,  and  note  at  p.  518. 

CoMMOK  Cabbiebs. — Delivery  by,  and  what  wiU  exonerate  them  from 
liability  for  want  of:  Toung  v.  Smith,  28  Am.  Dec  57;  Bean  v.  Sturtevanl, 
Id.  389;  Camden  R.  R.  Co.  v.  Burke,  Id.  488;  Parsons  v.  JTardy,  Id.  521  and 
note;  Be  MoU  v.  Laraway,  Id.  523;  DaggeU  v.  Shaw,  25  Id.  439;  Kokn  ▼. 
Packard,  23  Id.  453;  Ostrander  v.  Brown,  8  Id.  211  and  note. 


People  v.  Clough. 

[17  WXHDBLI.,  861.] 

OBTAnmro  Chabitablb  Donation  bt  Falsb  Pbbtensis  and  misrepresentft- 
tions  is  not  indictable. 

iBDionoBNT  agaiDst  the  defendant,  for  obtaining  money  by 
talse  pretenses,  by  representing  himself  to  be  deaf  and  dumb, 
and  thereby  obtaining  donations  of  money.  Demurrer  to  the 
indictment,  which  was  overruled;  but  judgment  suspended  until 
the  opinion  of  this  court  could  be  had. 

Z.  T.  Newcomb,  for  the  defendant. 

J.  J.  Brigga,  for  the  people. 

By  Oourt,  €k>wxN,  J.  The  decision  of  this  case  depends  upon 
the  question  whether  the  statute  to  punish  the  obtaining  of 
money  or  goods  by  false  pretenses  was  intended  to  protect  the 
dtizen  from  frauds  beyond  his  commercial  dealings,  and  to  reach 
foigexies  and  other  like  pretenses  commonly  got  up  by  beggars 
(o  excite  compassion  and  induce  acts  of  charity  in  favor  of 
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theiDBelves  or  others.    I  find  no  case  or  dictum  bringing  this 

class  of  persons  within  the  operation  of  this  statute.    In  2  Busa. 
on  Crimes,  289,  a  case  is  put,  which  the  writer  represents  as  a 
curious  species  of  indictable  fraud,  yisl,  that  of  a  man  who 
maimed  himself  in  order  to  have  a  more  specious  pietenae  for 
asking  charity,  and  Coke,  Hale,  and  Hawkins  are  referred  to. 
This  led  me  to  examine  the  authors  alluded  to,  and  I  find  that 
none  of  them  put  the  case  on  the  fraud,  but  on  the  mayhem,  and 
accordingly  treat  of  it  under  the  title  "  Maiming/'    Thej  all  go 
on  the  case  stated  by  Lord  Coke,  who  says:  "  In  my  circuit  in 
anno  1  Jacobi  Begis,  in  the  county  of  Leicester,  one  Wright,  a 
young,  strong,  and  lustie  rogue,  to  make  himself  impotent,  there- 
by to  have  the  more  color  to  begge,  or  to  be  relieved  without 
putting  himself  to  any  labor,  caused  his  companion  to  strike  off 
his  left  hand,  and  both  of  them  were  indicted,  fined,  and  ran- 
somed therefor;  and  that  by  the  opinion  of  the  rest  of   the 
justices  for  the  cause  aforesaid:"    Co.  Lit.  127  a.     This  and 
other  cases  are  introduced  by  Lord  Coke,  with  the  observation , 
"Note,  the  life  and  members  of  every  subject  are  under  the 
safeguard  and  protection  of  the  king."    So  that  the  indictment 
was  clearly  not  for  the  fraud.     I  have  looked  into  the  books 
farther,  and  failed  to  find  a  single  case  which  holds  a  false  pre- 
tense of  any  kind  to  the  end  that  auother  should  do  a  charitable 
act,  to  be  indictable.     The  absence  of  any  such  authority,  es- 
pecially in  England,  where  beggars  greatly  abound,  drilled  and 
practiced  too,  in  all  the  fraudulent  devices  of  their  trade,  is 
itself  enough  to  raise  a  doubt.     The  exercise  of  the  virtue  of 
charity  has  practically  been  left,  where  I  suspect  the  law  in- 
tended it  should  remain,  upon  the  basis  of  the  mere  moral  duty, 
both  of  the  beggar  and  donor.     The  virtue  is  sufficiently  cold, 
inquisitive,  and  scrupulous  to  be  safe  vnthout  the  protection 
of  the  criminal  law.     The  duty  of  the  donor  is  one  of  imper- 
fect obligation,  and  I  am  not  aware  that  the  beggar's  duty  as 
to  the  means  of  calling  it  into  exercise  is  anything  more.     I 
should  even  doubt  whether  an  action  for  money  had  and  re- 
ceived would  lie  to  recover  back  a  charitable  advance  made  on 
a  false  pretense;  for  I  believe  the  understanding  is,  always  to  let 
the  scanty  pittance  go  on  the  representation,  true  or  false,  better 
or  worse,  without  any  implied  duty  of  restoration. 

I  admit  that  the  crime  in  question  is  one  of  a  very  dark 
moral  grade.  So  are  adultery,  ingratitude  towards  benefactors, 
and  various  other  moral  ofiEenses  not  noticed  by  the  criminal 
law.   I  admit  also  that  it  is  within  the  ^rds  of  our  statute,  and 
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within  the  enaciing  clause  of  30  Geo.  Il»,  c.  24,  ixom  which 
our  statute  is  copied.  Our  system  of  revision,  however,  has  in 
this  as  in  many  other  oases,  uniortonately  obscured  the  history 
and  reason  of  the  law,  not  only  by  alterations  of  words,  bat 
many  times  by  dropping  the  recital.  The  true  reason  of  both 
the  English  and  New  York  statutes  was  doubtless  the  same; 
and  it  will  be  useful,  therefore,  to  look  at  the  reasons  stated 
for  the  first.  After  reciting,  ''  Whereas  divers  evil-dijq[>osed 
persons,  to  support  their  profligate  way  of  life,  have,  by  various 
subtle  stratagems,  threats,  and  devices,  fraudulently  obtained 
divers  sums  of  money,  goods,  wares,  and  merchandises,  to  the 
great  injury  of  industrious  families,  and  to  the  manifest  pre- 
judice of  trade  and  credit,"  the  statute  proceeds  as  follows: 
"Therefore,  for  the  punishing  of  all  such  offenders,  be  it  en- 
acted, etc.,  that  from  and  after,  etc.,  all  persons  who  known- 
ingly  and  designedly,  by  false  pretense  or  pretenses,  shall 
obtain  from  any  person  or  persons,  money,  goods,  wares,  or 
merchandises,  with  inteut  to  cheat  or  defraud  any  person  oi 
persons  of  the  same;  or  shall  send,  etc.  (a  threatening  letter) 
with  a  view  to  extort,  etc.,  shall  be  deemed  offenders  againg 
law  and  the  public  peace."  It  then  prescribes  the  punishment^ 
which  is  to  be  by  fine,  imprisonment,  pillory,  whipping,  or 
transportation  to  this  country:  22  Pick.  Stat,  at  Large,  114. 
Looking  merely  to  these  punishments,  one  can  not  but  admit 
that  some  of  them  are  admirably  calculated  for  such  "  lustie 
rogues "  as  he  of  my  Lord  Coke,  and  many  others;  but  the 
recital  seems  clearly  to  point  out  evils  entirely  different  from 
any  which  ever  arose  in  the  history  of  charity.  When  did  we 
ever  hear  of  industrious  families  ruined,  and  certainly  never  of 
any  prejudice  to  trade  or  credit,  under  any  system  of  fraudulent 
beggary?  Ou  the  contrary,  our  books  of  morals  and  tales, 
with  a  few  scattering  exceptions,  are  continually  complaining 
of  deaf  ears  and  hard  hearts,  even  when  addressed  by  the  best 
authenticated  stories  of  real  distress;  so  much  so,  indeed,  that 
our  law  has  been  obliged  to  interpose  a  system  of  regulated 
public  charity  for  the  protection  of  the  honest  sufferer.  Nay, 
it  makes  the  offense  of  begging,  a  crime,  punishable  by  sum- 
mary proceeding  before  a  magistrate:  1  B.  S.  640,  641,  2d  ed., 
sees.  1,  3.  Looking  to  our  statute,  the  man  who  merely  gives 
to  a  beggar,  without  ordering  him  instantly  to  be  taken  into 
custody  and  carried  before  a  justice  of  the  peace,  as  he  may 
do,  Id.  sec.  2,  would  seem  to  be  a  moral  participant  in  the 
crime  of  vagrancy.     It  would  sound  somewhat  extravagant, 
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were  we  to  apply  a  law  Beverelj  penal  to  the  protection  of  saoh 
an  act. 

On  the  whole,  we  all  feel  quite  clear  that  this  indictment  ia 
not  sustainable.  We  all  agree  that  the  pretense,  had  it  been 
exercised  in  a  matter  of  trade  or  credit,  would  hare  fallen 
within  the  statute;  but  we  can  not  bring  ourselves  to  hold  that 
this  or  any  pretense  resorted  to  merely  to  enforce  a  beggar's 
request,  is  coguizable  by  the  criminal  law.  The  sessions  are 
advised  to  discharge  the  defendant. 


The  principal  case  ia  referred  to  in  sahaequent  deciaiona  as  showing  that 
the  statnte  against  obtaining  money  by  false  pretenses  was  intended  for  tha 
protection  of  trade  and  oommeroe  only:  McCcrd  v.  Peopie^  46  N.  Y.  476| 
People  V.  Stetwn.  4  Barb.  166. 


LooMis  V.  Teery. 

[17  Wbxdxll,  496.] 

Wakton,  Willful  Injury  done  to  man  or  beast  while  trespaising  oan  not 
be  justified. 

One  Who  Permits  a  Firros  and  Danokrous  Doo  to  mn  at  large  on  liia 
premises  is  liable,  if  it  there  inflicts  injorioe  upon  a  person  in  the  day -tiiiM^ 
though  such  person  is  technically  guilty  of  trespass  in  being  on  the 
premises. 

For  Protection  against  Trespassers,  one  may  make  defensive  erectiani* 
or  keep  defensive  animals;  but  be  must  not  proceed  in  disregard  of  hu- 
man safety,  nor  further  than  neoeasity  requires,  and  should  give  notice 
of  the  presence  of  the  dangerous  instrument  or  animal. 

Case,  by  Terry  against  Loomis,  for  keeping  dogs  accustomed 
to  bite  mankind,  and  which  did  bite  plaintiflTs  son.  It  ap- 
peared that  the  son,  aged  about  sixteen  years,  was  with  other 
boys  hunting  iu  the  woods  on  defendant's  premises,  when  he 
was  attacked,  seized,  and  thrown  down  by  a  hound,  and  while 
down  was  also  attacked  by  a  slut;  was  severely  bitten  by  the 
dogs,  but  at  the  end  of  five  or  six  minutes  rescued  by  his  com- 
panions. Before  that  time  the  hound  had  attacked  and  bitten 
a  man  on  horseback.  The  defendant  showed  that  he  had  sold 
the  slut  about  a  year  before;  but  it  was  shown  that  she  had  re- 
turned to  and  been  harbored  by  him.  Loomis  said  he  wished 
the  dogs  had  eaten  the  boy  up.  Verdict  for  plaintiff.  Defend* 
ant  prosecuted  writ  of  error. 

W.  C,  Noyes,  for  the  plaintiff  in  error. 

P.  Oridley,  corUra, 
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By  Court,  Cowen,  J.  No  doubt  the  plaintiff's  son  was  a  tres- 
passer on  the  defendant's  premises.  It  is  said  the  general 
praeiice  of  entering  on  another's  grounds  to  hunt  for  wild  ani- 
mals would  warrant  the  jury  in  finding  a  license.  No  evidence 
was  given  of  that  practice;  and  the  jury  must,  I  think,  have 
foond  as  matter  of  law,  that  a  trespasser  is  not  without  protec- 
tion from  a  ferocious  dog  on  the  premises.  Whether  he  forfeits 
all  protection  from  the  mere  circumstance  of  being  wrongfully 
there,  is  the  question,  and  I  think  the  only  question  of  law 
which  the  plaintiff  in  error  can  raise  upon  the  justice's  return. 

The  counsel  for  the  defendant  in  error  is  doubtless  right 
when  he  says  that  a  willful  and  wanton  injury  by  the  owner, 
done  to  a  man  or  even  his  beast  which  is  trespassing,  can  not 
be  justified:  Per  Burrough,  J.,  in  Deane  v.  Clayton,  7  Taunt. 
496,  497,  498,  505;  Park,  J.,  Id.  510.  All  necessary  force  to 
resist  the  entry,  or  eject  the  trespasser  after  he  shall  have  in- 
truded into  the  premises,  is  the  utmost  remedy  which  the  law 
allows  by  the  act  of  the  party  injured.  But  that  is  a  different 
question.  May  a  man  knowingly  keep  on  his  premises  a  fero- 
cious dog,  in  such  a  way  that  he  will  worry  ordinary  trespassers 
in  the  day-time,  without  notice  of  the  fact  ?  I  think  we  must  take 
the  case  thus  strongly  against  the  defendant  below  on  the  find- 
ing of  the  jury.  The  distinction  between  acts  done  by  the 
owner  to  repel  a  trespass,  he  being  present,  and  Lis  taking 
measures  for  the  general  protection  of  his  rights  during  his  ab- 
sence, appears  to  me  to  be  very  well  considered  by  Dallas,  J., 
in  Deane  v.  Clayton,  7  Id.  519,  520.  In  the  former  case  he 
can  fix  himself  the  necessary  measure  of  violence;  in  the  latter, 
he  can  only  provide  the  means  with  a  measure  of  prudeuce 
adapted  to  his  general  purpose,  and  the  trespasser  must  act  at 
his  peril. 

But  the  case  before  us  is  not  one  of  a  man  keeping  a  dog  for 
the  necessary  defense  of  his  garden,  his  house,  or  his  field,  aud 
cautiously  using  him  for  that  purpose  in  the  night-time:  Brock 
V.  Copeland,  1  Esp.  203;  Sarch  v.  Blackburn,  4  Car.  &  P.  297. 
It  is  not  the  case  of  keeping  a  useful  domestic  animal,  a  mischiev- 
ous bull  for  instance,  in  a  remote  inclosure:  Per  Lord  Kenyon  in 
Brock  V.  Copeland,  1  Esp.  204.  It  is  not  like  setting  spring-guns 
with  public  notice  of  the  fact;  for  even  that  has  been  held  war- 
rantable as  being  necessary:  Tlotl  v.  WUkes,  3  Barn.  &  Aid.  304. 
Other  like  instances  are  put  in  that  case.  And  see  7  Taunt. 
497,  iMsr  Burrough,  J.  Where  a  dog  is  lawfully  kept  for  the  pur- 
poses of  protection,  a  trespasser  can  not  maintain  an  action  for 
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an  injarj,  if  he  come  in  the  way  of  the  dog:  Sarch  y.  Blackburn^  4 
Oar.&P.2d7;  S.G.,  IMoo.  &M.505.  And  there  can  be  no  doubt 
that»  aa  against  a  trespasser,  a  man  may  make  any  defensiTe 
erection,  or  keep  any  defensive  animal  which  may  be  necessaiy 
to  the  protection  of  his  grounds,  provided  he  take  due  care  to 
confine  himself  to  necessity.  But  it  has  been  held  that  in  these 
and  the  like  cases,  the  defendant  shall  not  be  justified,  even  aa 
against  a  trespasser,  unless  he  give  notice  that  the  instrument 
of  mischief  is  in  the  way.  That  has  been  held  of  spring-guns: 
Bird  y.  Holbrooke  4  Bing.  628;  and  it  goes  on  the  principle  that 
secrecy  is  not  necessary  to  the  object,  or,  at  least,  not  so  neoea- 
aaiy  that  the  means  may  be  used  to  the  hazard  of  human  life  or 
human  safety.  This  doctrine  was  much  discussed  in  the  case  of 
Deane  y.  Clayton,  7  Taunt.  489;  2  Marsh.  277;'  and  S.  O.,  1  B. 
Moore,  203.  The  arguments  of  counsel  are  to  be  found  only  in 
Marshall.  There,  the  defensive  erection  was  spikes  or  dog- 
spears,  fixed  along  hare-paths,  for  the  destruction  of  dogs  upon 
the  defendant's  premises.  The  plaintiff's  dog  being  decoyed 
by  a  hare  and  killed,  the  judges  of  the  common  pleas  were 
equally  divided  on  the  question,  whether  an  action  lay  by  the 
owner  of  the  trespassing  dog.  But  I  understand  them  all  to 
agree,  that  the  case  would  have  been  different  were  the  life  or 
even  the  safety  of  a  human  being  thus  put  in  hazard.  Dallas, 
J.,  who  was  against  the  action  in  that  case,  yet  admitted  that 
*'  the  law  distinguishes  to  many  and  most  essential  purposes 
between  property  and  the  life  of  a  man."  In  respect  to  such 
defenses  thus  applied.  Best,  C.  J.,  said  in  both  IloU  v.  WHkm 
and  Bird  v.  Eolbrook:  *'  Humanity  requires  that  the  fullest  no* 
tice  possible  should  be  given,  and  the  law  of  England  will  not 
sanction  what  is  inconsistent  with  humanity."  Much  reliance 
in  Deane  v.  Clayton  was  placed  on  the  want  of  notice,  by  Bur- 
rough,  J.  Park,  J.,  said,  that  with  notice,  the  plaintiff  did  all 
he  could  to  keep  his  dog  away. 

But  what  shall  we  say  of  a  case  involving  human  safety,  perhaps 
human  life  (for  I  think  had  not  others  ran  to  the  rescue  of  the  boy, 
the  dogs  would  have  killed  him),  where  a  fierce  dog  is  kept  with- 
out semblance  of  necessity;  a  dog  which  the  defendant  insisted, 
as  a  main  point  of  defense,  he  had  sold  to  Monro,  and  therefore 
did  not  want,  but  still  kept  about  him  on  his  premises  ?  The 
law  of  self-defense  and  defense  of  property  are  out  of  the  case; 
and  the  dog  comes  to  be  an  idle  nuisance.  He  is  nether 
ehained,  nor  is  any  effort  made  to  restrain  his  attacks  upon  the 
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xieiglibois.  So  far  from  it,  a  regret  is  expressed  that  he  had 
not  eaten  them  up.  Here  is  no  criminal  wrong-doer  entering 
for  the  purpose  of  committing  felony  or  a  breach  of  the  peace; 
no  entrj  into  a  dwelling  or  inclosed  yard :  Burroughs  J. ,  7  Taunt. 
497,  498;  bat  the  mildest  of  all  technical  tiespasses,  done  not 
secretly,  bat  openly,  in  company  with  a  number  of  others.  Any 
person  might  have  killed  such  a  fierce  dog  kept  loose,  his 
Ticious  disposition  being  known  to  the  man  who  kept  him: 
Putnam  t.  Payne,  13  Johns.  312;  Hinckley  v.  Emerson^  4t  Oow. 
351  [15  Am.  Dec.  383 1.  He  comes  within  the  rule  that  eveiy 
man  may  abate  a  public  nuisance:  Bowers  t.  FUzrandolph,  Add. 
815.  In  SmUh  v.  Pelah,  2  Stia.  1264,  Lee,  C.  J.,  "  ruled  that 
if  a  dog  has  once  bit  a  man,  and  the  owner  having  notice  thereof 
keeps  the  dog,  and  lets  him  go  about  or  lie  at  his  door,  an  action 
will  lie  against  him  at  the  suit  of  a  person  who  is  bit,  though  it 
happened  by  such  person's  treading  on  the  dog's  toes:  for  it 
was  owing  to  his  not  hanging  the  dog  on  the  first  notice.  And 
the  safety  of  the  king's  subjects  ought  not  afterwards  to  be  en* 
daDgered."  Hanging  is  put  only  by  way  of  example;  but  in 
some  way  such  an  animal  must  be  properly  secured  from  doing 
mischief:  Jones  y.  Perry,  2  Esp.  482;  S.  0.,  Norris'  Peake,  487. 
This  case  of  Jones  y.  Perry,  was  by  the  father  for  an  injury  to  his 
son;  and  the  report  in  Peake  says  the  child  first  irritated  the 
dog.  He  was  tied,  but  by  so  long  a  string  that  he  could  reach  the 
curbstone  on  the  opposite  side  of  the  street.  And  see  Blackman 
▼.  Simmons,  8  Oar.  &  P.  138. 

In  short,  a  man  must  be  governed  in  these  things,  even  as 
against  trespassers,  by  the  nature  and  object  of  the  article  which 
is  kept  upon  his  premises.  The  business  of  life  must  go  for- 
ward, and  the  fruits  of  industry  must  be  protected.  A  man's 
giaTel-pit  is  fallen  into  by  trespassing  cattle,  his  corn  eaten,  or 
Ua  sap  drunk,  whereby  the  cattle  are  killed;  his  unruly  bull 
gores  the  intruder,  or  his  trusty  watch-dog,  properly  and  hon- 
estly kept  for  protection,  worries  the  unseasonable  trespasser. 
Such  consequences  can  not  be  absolutely  avoided.  Yet  so  long 
as  he  keeps  upon  the  side  of  humanity,  there  is  little  danger 
thai  a  jury  of  his  neighbors  will  not  place  a  correct  construction 
npon  his  acts.  With  them  it  must  lie,  in  nice  cases,  to  mark 
the  boundaries  of  his  conduct.  In  the  case  before  us,  we  think 
the  defendant  below  transgressed  the  plainest  outlines  of  his 
duty.  He  pat  his  neighbors  in  danger,  without  the  semblance 
of  benefit  to  himself. 

The  judgment  against  him  must  be  a£Srmed. 
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A  Doo  80  Ferocious  that  he  will  of  his  own  diBposition  bite  mankind  on 
the  street,  is,  if  at  large,  a  nuisance,  and  may  be  killed  by  any  one:  ZHtn- 
lap  V.  Snyder,  17  Barb.  668.  One  who  knowingly  and  wrongly  safiTers  a  fe- 
rocious  and  vicious  dog  to  go  freely  about  his  grounds,  and  to  inflict  an  in  jniy, 
is  responsible,  though  the  person  injured  waa  guilty  of  some  negligence:  Lynch 
V,  McNdUy,  7  Daly,  132;  Buckley  v.  Leonard,  4  Denio,  501.  When  an  act 
dangerous  to  human  life  is  done,  precautions  should  be  taken  to  avoid  injury* 
and  notice  should  be  given  to  warn  persons  of  the  presence  of  danger:  AUhqf 
V.  Wo{f,  2  Hilt.  356.  "  A  man  may  keep  a  dog  for  the  necessary  defense  of 
his  house,  or  use  other  lawful  means  for  the  protection  of  his  person  or  prop- 
erty, but  if  the  dog  is  fierce  and  dangerous,  or  if  ho  negligently  set  a  spring- 
gun  on  his  premises,  and  a  trespasser  is  injured,  the  latter  may  recover,  aa 
the  case  may  be,  against  the  owner  of  the  one  or  the  person  who  set  the 
other:"  Carroll  v.  Staten  Island  B,  /?.  Co.,  68  N.  Y.  136.  In  all  the  forego- 
ing, the  principal  case  is  cited  as  authority.  In  Kelly  v.  TiUon,  3  Keyea^ 
270,  the  principal  case  is  said  to  maintain  the  proposition  that  a  dog  known 
to  be  dangerous,  and  accustomed  to  bite  mankind,  might  be  kept  at  night  to 
protect  property  against  felons;  but  upon  this  point  the  weight  of  the  au- 
thorities is  said  to  be  the  other  way,  and  to  hold  that  such  an  animal  is  a 
nuisance. 

For  cases  in  this  series  upon  liability  for  injuries  committed  by  animals. 
Bee  Angus  v.  Radin,  8  Am.  Dec.  626;  Hinckley  v.  Emermn,  15  Id.  383. 


Van  Steenbubgh  and  Gbat  v.  Tobias. 

[17  Wekdkll,  S62.] 

Jorar  Action  against  Separate  Owners  of  Animals  can  not  be  snatalned 
for  damages  inflicted  by  the  joint  act  of  such  animals. 

Casb  by  Tobias  against  Van  Steenburgh  and  Gray  for  damages 
iDflicted  by  their  dogs  in  worrying  sbeep.  The  dogs  were  not 
partnership  or  joint  property,  but  one  belonged  exclusively  to 
Gray  and  the  other  to  Van  Steenburgh.  Nonsuit  granted  by  the 
justice,  because  a  joint  action  was  not  maintainable.  Judgment 
reversed  by  the  common  pleas,  from  which  judgment  of  re- 
versal Yan  Steenburg  and  Gray  prosecuted  this  writ  of  error. 

J.  WUcoxson  and  D,  Van  Schaack^  for  the  plaintiffs  in  error. 

A,  Vanderpool  and  W.  H.  Tobey,  for  the  defendant  in  error. 

By  Court,  Cowen,  J.  The  suit  before  the  justice  was  against 
two  persons  for  a  joint  trespass  or  wrong;  and  the  plaintiff 
proved  a  separate  trespass  or  wrong  against  each.  It  does  not 
follow,  because  the  animal  of  A.  accompanies  the  animal  of  B., 
in  the  same  mischief,  that  the  owners  are  jointly  liable.  Where 
a  joint  action  will  lie>  either  may  be  made  accountable  for  the 
whole  injury.  In  a  case  like  the  one  before  us,  the  dog  of  one 
*nav  be  young,  feeble,  and  incapable  of  mischief  by  himself; 
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fttid  jet,  if  a  joint  action  lay,  Lis  master  migbt  be  made  account- 
able for  tbe  ID  jar  J  caused  by  tbe  large  and  ferocious  dog  of  bis 
neighbor.  Tbe  reason  wbicb  makes  one  liable  who  personally 
joius  in,  or  aids  or  abets  tbe  wrong  done  by  anotber,  does  not 
apply.  Tbat  is  a  case  of  intention  or  volition  in  tbe  offender; 
and  tbe  man  who  advises  or  countenances  a  trespass  is  tbe  real 
eanse.  He  is  sometimes  tbe  greater  wrong-doer  of  tbe  two; 
and  at  any  rate,  tbe  law  will  not  allow  one  who  is  perbaps  alone 
able  to  pay,  to  sbield  bimself  under  tbe  plea  tbat  tbe  wrong  was 
done  wbolly  or  in  part  by  tbe  otber.  Tbis  is  tbe  same  principle 
whicb  inculpates  tbe  rioter  or  conspirator;  and  makes  bim, 
thougb  absent,  a  party  to  all  tbat  tbe  actual  perpetrator  may 
Bay  or  do.  In  tbis  tbere  is  great  formal  fitness  and  propriety; 
for  tbere  is  actual  delinquency. 

Not  so  in  tbe  case  of  animals  wbicb  happen  to  unite  in  per- 
petrating mischief.  An  ox  and  a  calf  belonging  to  different 
owners,  reaching  through  a  fence,  throw  it  down  and  enter  tbe 
indosure  of  another  at  tbe  same  time;  it  would  be  unjust  that 
the  owner  of  tbe  small  animal  should  be  holden  to  imj  the 
damage  done  by  the  larger;  and  yet  he  must  do  so  if  a  joint 
action  could  be  sustained  against  both  owners.  Tbe  difficulty 
in  accurately  estimating  tbe  separate  injury  done  by  each  dog, 
ifl  not  an  argument  of  sufficient  strength  to  warrant  the  injus- 
tice of  punishing  a  man  who  is  entirely  innocent.  The  jury 
must,  iu  this,  as  in  most  cases  of  wrong,  get  at  tbe  real  dam- 
ages in  tbe  best  way  they  can.  EusseU  t.  Tomlinson  and  Eaw^ 
kins,  2  Conn.  206,  was  a  case  precisely,  both  in  fact  and  prin« 
ciple,  similar  to  the  present,  except  that  it  was  a  technical 
action  of  trespass,  averring  that  the  defendants  entered  upon 
the  plaintiff's  land,  and  with  their  dogs  worried  and  killed  tbe 
plabtifTs  sheep.  Swift,  0.  J.,  said:  "  Owners  are  responsible 
for  the  mischief  done  by  their  dogs;  but  no  man  can  be  liable 
for  the  mischief  done  by  the  dog  of  another,  unless  be  had 
some  agency  in  causing  the  dog  to  do  it.  When  tbe  dogs  of 
Geveral  persons  do  mischief  together,  each  owner  is  only  liable 
for  tbe  mischief  done  by  bis  own  dog;  and  it  would  be  repug- 
nant to  tbe  plainest  principles  of  justice  to  say  that  the  dogs 
of  different  persons,  by  joining  in  doing  mischief,  could  make 
the  owners  jointly  liable.  This  would  be  giving  them  a  power 
of  agency,  which  no  animal  was  ever  supposed  to  possess." 
€k>uld,  J.,  labored  mainly  to  prove  tbat  such  a  principle  ap- 
plied as  well  in  an  action  of  trespass  under  the  statute  of  Oon- 
necticat,  as  in  an  action  on  the  case.    He  puts  the  question  of 
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joinder  ou  common  law  grounds.  He  also  goes  more  at  large 
than  the  chief  justice  into  the  objection  that  the  damages  coald 
not  be  severed.  The  court  were  unanimous  that  a  joint  action 
would  not  lie.  Adams  v.  HaU  and  Cooimre,  2  Yt.  9  [19  Am. 
Dec.  690],  was  an  exactly  similar  attempt  to  charge  the  several 
owners  of  dogs  jointly,  and  held  the  same  way.  This  case  ap- 
pears to  have  been  very  well  examined  both  upon  principle  and 
authority. 

I  am  inclined  to  think  that  on  moving  for  a  nonsuit  before 
the  justice,  the  only  way  to  save  the  plaintiff  from  that  conse- 
quence was,  by  his  electing  to  proceed  against  one  of  the  de- 
fendants solely  for  the  separate  damage  done  by  his  dog;  and 
entering  a  noUe  prosequi  as  to  the  other,  or  as  to  him  consent- 
ing to  a  verdict  of  not  guilty.  That  would  have  subjected  the 
plaintiff  to  a  judgment  for  costs  in  favor  of  the  acquitted  de- 
fendant; but  being  on  a  technical  formal  point,  clear  of  the 
merits,  would  not  probably,  as  to  him,  have  been  a  bar  to  a 
subsequent  separate  action,  any  more  than  a  nonsuit  would 
have  been  a  bar. 

Judgment  of  the  common  pleas  reversed,  and  judgment  of 
the  justice  affirmed. 

The  principal  case  is  cited  approvingly  in  snpport  of  the  following  propoai- 
tionB:  One  is  not  liable  for  damage  done  by  other  animalB  jointly  with  his 
own,  but  for  such  injury  only  as  is  shown  to  have  been  inflicted  by  his  own 
property:  Partenheimer  v.  Van  Order,  20  Barb.  480;  Harden  v.  Boyee^  69  Id. 
425;  Colegrow  v.  Harlem  <fc  N.  H,  R,  R.  Co.,  6  Duer,  407;  CJupman  v.  Palmer^ 
0  Hnn,  520;  Slater  v.  Aferaereau,  64  N.  Y.  147.  A  joint  action  will  not 
lie  against  the  several  owners  of  animals  which  jointly  damage  the  property 
of  others:  Carroll  y.  Wetter,  4  N.  Y.  S.  C.  132.  Smart  money  can  not  be 
allowed  against  one  because  he  owns  a  dog  which  has  killed  sheep:  Aueh' 
WMiy  V.  Ham,  1  Denio,  601.  The  principal  case  is  in  accord  with  Adamt  ▼. 
HaU,  10  Am.  Deo.  690,  and  the  cases  referred  to  in  the  note  thereiow 
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PirBUoUsi — Railroads. — ^The  legislature  may  aathorize  private  property 
to  be  taken  for  the  use  of  a  railroad,  upon  the  payment  of  just  compensa- 
tion. 

ItnsT  OF  EKorxNT  Domain  mat  bs  Ezkboibed  by  the  government  directly, 
ss  through  the  acts  of  its  offioers,  or  indirectly,  as  through  corporations 
or  private  individnals. 

iiiDinrr  ov  Ck>XPX2fSATioN  Need  not  bb  Asoebtainbd  and  paid  before  pri- 
vate property  can  be  appropriated  to  a  public  use,  if  a  certain  and  ade- 
quate remedy  is  provided  by  which  such  compensation  can  be  obtained 
without  unreasonable  delay.  But  the  legislature  can  not  authorize  such 
appropriation  where  no  remedy  eadsts  by  which  the  owner  can  procure 
oompensation. 

To  JusTiFr  AN  Entbt  upon  Land  and  the  construction  of  a  railroad  thereon, 
the  defendants  must  plead  that  the  damages  were  regularly  assessed  and 
paid  before  they  proceeded  to  appropriate  the  land  to  the  alleged  public 
use. 

Whin  a  Statute  Pbotides  that  GoMPENaATioN  shall  be  paid  for  lands  ap- 
propriated to  a  pnUic  use,  without  designating  the  time  of  payment,  it 
must  be  so  construed  as  to  make  the  payment  a  condition  precedent  to 
the  appropriation. 

Plbadino  Statute  havino  an  ExcEpnoN. — Party  who  would  bring  himself 
within  an  exception  must  plead  it;  but  if  the  exception  forms  no  part  of 
his  cause  of  action,  but  merely  an  excuse  for  his  adversary,  the  latter 
must  plead  it.    Per  Senator  Edwards. 

Tbe  PouncAL  Power  ov  the  Enoubh  Parltament  is  unlimited.  In  this 
respect  it  greatly  dififors  from  our  state  and  national  legislatures,  which 
are  controlled  by  written  constitutions.   Per  Senator  Maison. 

Ivsr  CoMFBN&ATiON  means  a  fair  equivalent  in  money.  It  must  be  paid  when 
the  property  is  taken,  or  within  a  reasonable  time  thereafter;  and  its 
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payment  miiBt  not  depend  on  any  hazard  or  nncertainty.  Per  Senatoi 
Maison. 

Ck)MPXN8ATiON  FOB  Lakds  Taken  FOR  A  PuBiJO  Uss  may  be  assessed  by  com- 
missioners. The  persons  whose  hinds  are  taken  are  not  entitled  to  an 
assessment  by  a  jury.    Per  Senator  Maidbn. 

Tbat  CoNSTBUcnoN  OF  A  STATUTE  SHOULD  BS  Pbefebked  which  bost  har- 
monizes it  with  the  constitution. 

RiOHTFUL  Attributes  of  Sovereiontt  with  respect  to  private  property  con- 
sidered by  Senator  Tracy. 

Publio  Use,  and  the  agencies  through  which  the  power  of  eminent  domain 
may  be  constitutionally  exercised,  considered  by  Senator  Tracy. 

Trespass  q,  c,  /.,  by  plaintiff.  The  defendants  justified  un- 
der their  act  of  incorporation :  Stat.  N.  Y. ,  1826,  p.  286,  etc.  The 
seventh  section  of  this  statute  provides  as  follows:  **  That  the 
said  corporation  be  and  thej  are  hereby  authorized  by  their 
agents,  surveyors,  and  engineers,  to  cause  such  examinations 
and  surveys  to  be  made  of  the  ground  lying  between  the  Mo- 
hawk and  Hudson  rivers  within  the  aforesaid  limits  prescribed 
by  the  first  section  of  this  act,  as  shall  be  necessary  to  deter- 
mine the  most  advantageous  route,  place  or  places  for  the 
proper  line,  course,  road,  and  way,  whereon  to  construct  their 
single  or  double  railroad  or  ways;  and  it  shall  be  lawful  for  the 
said  corporation  to  enter  upon,  and  take  possession  of  and  use 
all  such  lands  and  real  estate  as  may  be  indispensable  for  the 
construction  and  maintenance  of  their  single  or  double  rail- 
road or  ways,  and  the  accommodations  requisite  and  appertain* 
ing  to  them;  and  may  also  receive,  hold,  and  take  all  such 
voluntary  grants  and  donations  of  land  and  real  estate,  as  shall 
be  made  to  the  said  corporation  to  aid  in  the  construction, 
maintenance,  and  accommodation  of  their  single  or  double  rail- 
road or  way:  Provided,  tbat  all  lands  or  real  estate  thus  en- 
tered and  taken  possession  of  and  used  by  the  said  corporation, 
and  which  are  not  donations,  shall  be  purchased  by  the  said 
corporation  of  the  owner  or  owners  of  the  same,  at  a  price  to 
be  mutually  agreed  upon  betwixt  them;  and  in  case  of  a  dis- 
agreement of  the  phco.  it  Bhall  be  the  duty  of  the  governor  of 
this  state,  upon  a  notice  to  be  given  him  by  the  said  corpo- 
ration, to  appoint  three  commissioners,  etc.,  of  whom  one  at  least 
shall  be  a  resident  of  the  county  of  Albany,  and  one  of  the 
county  of  Schenectady,  who  shall  be  persons  not  interested  in 
the  matters  to  be  determined  by  them,  to  determine  the  damagea 
which  the  owner  or  owners  of  the  land  or  real  estate  so  entered 
upon  by  the  said  corporation,  has  or  have  sustained  by  tiie  oc- 
cupation of  the  same,  and  upon  payment  of  such  damages,  to- 
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gether  with  the  costs  and  charges  attending  the  appraisement 
by  the  said  corporation,  the  said  commissioners  being  allowed 
three  dollars  each  per  day  whilst  thus  employed;  or  upon  the  said 
corporation  depositing  in  any  bank  in  the  city  of  Albany,  the 
amount  of  such  damages,  together  with  the  costs  and  charges 
aforesaid,  to  the  credit  of  the  person  or  persons  to  whom  the 
commissioners  may  have  awarded  them,  the  proper  o£Scers  of 
SDch  bank  giving  notice  to  such  person  or  persons,  by  letter, 
of  such  deposit  being  made  by  the  said  corporation;  then  the 
Bftid  corporation  shall  be  deemed  to  be  seised  and' possessed  of 
the  fee  simple  of  all  such  land  or  real  esta'te,  as  shall  have  been 
appraised  bj  the  said  commissioners."  The  defendant  pleaded 
sn  entiy  for  the  purpose  of  making  examinations  and  surveys, 
and  of  using  and  taking  possession  of  so  much  of  the  land, 
earth,  etc.,  as  might  be  necessary  to  construct  and  maintain 
their  railway,  etc.  Plaintiff  demurred  to  the  plea,  and  the  de- 
murrer was  overruled,  and  judgment  given  for  defendants. 
Writ  of  error  was  sued  out. 

8.  Stevens,  for  the  plaintiff  in  error. 

B,  F.  BuUer,  attorney -general  of  the  United  States^  for  the  de- 
fendants in  error. 

Walwobxh,  Chancellor.  The  first  and  most  important  ques- 
tion in  this  case  is,  as  to  the  constitutional  power  of  the  legis* 
latnre  to  authorize  the  taking  of  private  property  for  the  use  of 
a  railroad,  upon  paying  a  just  compensation  to  the  owner  for 
the  property  thus  taken.  In  the  case  of  Beekman  v.  The  Sara- 
toga and  Schenectady  Railroad  Company,  3  Paige,  45  [22  Am. 
Dec.  679],  which  came  before  me  in  another  court,  I  decided 
that  railroads  for  the  conveyance  of  travelers,  or  the  transpor- 
tation of  merchandise  from  one  part  of  the  state  to  another, 
were  public  improvements  and  for  the  public  benefit,  for  the 
oonstruction  of  which  private  property  might  be  taken  under 
the  authority  of  the  legislature,  upon  paying  a  just  compensa- 
tion therefor  to  the  owners.  That  the  eminent  domain,  or  the 
right  to  resume  the  possession  of  private  property  for  the  publio 
use,  upon  paying  a  just  compensation  therefor,  remained  in  the 
government  or  the  people  in  their  sovereign  capacity;  and  that 
BQch  right  of  resumption  might  be  exercised,  not  only  for  the 
pnblio  safety,  but  also  where  the  interest  or  even  the  con- 
venience of  the  state  or  of  its  iuhabitants  was  concerned,  as 
fur  the  purpose  of  making  turnpike  and  other  roads,  railways, 
«inals,  ferries,  and  bridges  for  the  accommodation  of  the  public. 
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That  it  belonged  to  iixe  legislative  power  of  the  state  to  de- 
tennine  whether  the  benefit  which  the  public  were  to  derive 
from  such  improvements,  were  of  sufficient  importance  to  jnstify 
the  exercise  of  this  right  of  eminent  domain,  in  thus  interfering 
with  the  private  rights  of  individuals;  and  that  the  right  itself 
might  be  exercised  by  the  government  through  its  immediate 
'officers  or  agents,  or  indirectly  through  the  medium  of  corporate 
bodies  or  private  individuals.  The  reasons  upon  which  these 
conclusions  were  founded,  are  stated  at  length  in  the  report  of 
that  case,  and  it  is  therefore  unnecessary  to  repeat  them  here. 
In  the  subsequent  base  of  Varick  v.  Smilh  and  the  aiiomey* 
general,  5  Id.  137  [28  Am.  Deo.  417],  I  also  arrived  at  the 
conclusion  that  this  right  of  eminent  domain  did  not  authorise 
the  government  to  take  the  property  of  one  citizen  for  the  mere 
purpose  of  transferring  it  to  another,  even  for  a  full  compensa- 
tion, where  the  public  was  not  interested  in  such  transfer;  and 
that  such  an  arbitrary  exercise  of  power  would  be  an  infringe- 
ment of  the  spirit  of  the  constitution,  as  not  being  within  the 
powers  delegated  by  the  people  to  the  legislature.  To  justify 
the  exercise  of  the  right,  there  must  be  a  necessity,  or  at  least 
an  evident  utility  on  the  part  of  the  public:  Ersk.  Inst.,  b.  2« 
tit.  1,  sec.  2;  per  Lane,  J.,  4  Ohio,  286;^  per  Green,  J.,  8 
Yerg.  52.' 

^pon  a  further  argument  and  examination  of  this  subject,  I 
have  seen  no  reason  to  change  the  opinion  I  had  expressed  in 
the  cases  above  referred  to.  On  the  contrary,  since  the  decision 
in  the  case  of  Beekman  v.  The  Saratoga  and  Schenectctdy  Bail' 
road  Company,  decisions  have  been  made  in  the  courts  of  some 
of  our  sister  states,  which  have  tended  to  confirm  my  views  of 
this  constitutional  question.  In  the  case  of  Cotrill  v.  Myrick^ 
which  came  before  the  supreme  court  of  Maine  in  1835,  3  Fairl 
222,  it  was  claimed  that  the  property,  an  alleged  private  right 
of  fishery,  which  had  been  opened  and  improved  for  the  benefit 
of  the  inhabitants  farther  up  the  stream,  was  not  taken  for  pub- 
lic use,  because  the  profits  and  emoluments  of  the  improved 
fishery  were  granted  to  the  inhabitants  of  two  particular  towns; 
but  the  court,  in  answer  to  this  objection,  said :  "  The  public 
had  an  interest  in  the  preservation  and  regulation  of  thefisbery. 
and  in  the  removal  of  obstructions  by  which  it  might  be  im- 
paired or  destroyed.  This  was  best  effected  through  the  agency 
of  persons  appointed  by  the  neighboiing  towus,  and  by  quick* 
ening  and  rewarding  their  diligence  by  u  grant  of  the  profita 

1.  Cooper  y.  WtUiaou;  S.  C.  22  Am.  Dec.  745. 
a.  Harding  T.  GoodleU;  S.  O,  IM  Am.  Dec.  M6. 
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It  is  a  eonrse  of  proceeding  adopted  by  the  legislature  in  manj 
other  caaes,  the  anthoritj  of  ivhich  has  not  been  questioned. 
If  paUic  purposes  and  uses  were  to  be  promoted,  as  they  an- 
doubtedly  were  in  the  case  before  us,  it  was  no  objection  to  the 
power  of  appropriation  by  the  legislature  that  it  contributed 
also  to  the  emolument  or  advantage  of  indiyiduals  or  corpora- 
tions. Many  eases  of  this  character  exist,  in  which  the  legis- 
lative power  is  well  established."  And  the  court  refers  to  the 
case  of  the  right  granted  by  statute  in  that  state  and  in  Massa- 
chusetts to  the  owners  of  mills  to  raise  a  head  of  water  necessary 
for  their  operation,  although  the  lands  of  others  are  thereby 
injured  and  rendered  unprodnctive,  ample  proTisiou  having 
been  made  by  law  for  compensating  the  owners  of  such  lands 
for  the  injuries  which  they  may  sustain.  A  similar  decision 
upon  this  eonstituttonal  question  was  made  by  the  supreme 
court  of  Alabama  in  1836,  in  the  case  of  Dyer  v.  The  Tuscaloosa 
Bridge  Company,  2  Port.  296  [27  Am.  Dee.  655],  where  a  corpo- 
ration was  authorized  by  the  legislature  to  take  private  prop- 
erty for  the  site  of  a  bridge,  and  to  make  a  passage  to  the  samo. 
A  similar  power  bas  been  exercised  by  the  legislature  of  this 
state  for  the  last  fifty  years  in  relation  to  turnpike  roads,  toll 
bridges,  etc.,  without  question,  and  also  by  the  legislature  of 
nearly  every  state  in  the  union. 

In  the  case  of  Harding  v.  ChodleU,  3  Yerg.  41  [24  Am.  Dec. 
546] » to  which  this  court  were  referred  on  the  argument,  which 
came  before  the  supreme  court  of  Tennessee  in  1832,  it  was 
held  that  the  law  of  that  state  authorizing  the  taking  of  the 
land  of  an  individual  for  the  erection  of  a  grist-mill  thereon,  at 
which  all  the  inhabitants  of  the  neighborhood  should  be  enti- 
tled to  have  their  grinding  done  in  turn,  and  at  fixed  rates,  was 
such  a  public  use  as  to  authorize  the  exercise  of  the  right  of 
eminent  domain,  although  the  whole  property  and  profits  of 
the  mill  were  to  belong  to  the  individual  proprietor  thereof. 
It  is  true,  in  that  case,  each  individual  could  not  be  permitted 
to  go  to  the  mill  and  grind  his  own  grist,  but  still  it  was  the 
public  utility  of  having  such  a  mill,  where  each  individual  had 
an  equal  right  to  be  served,  which  authorized  the  taking  of  the 
private  property  for  such  a  purpose,  upon  payment  of  a  full 
compensation  for  the  same.  So  in  the  ease  of  a  ferry  or  rail- 
road, although  each  member  of  the  community  can  not  cross 
the  river  in  his  own  ferry-boat,  or  ride  upon  the  railway  in  his 
own  car,  or  travel  thereon  with  his  own  locomotive  engine,  ha 
has  an  unquestionable  right  to  cross  the  feny  in  the  usual  way. 
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or  to  travel  on  the  railway  in  the  accustomed  mode  of  travellDg 
thereon,  paying  the  ordinary  toll  or  fare;  and  the  proprietors 
of  the  ferry  or  the  railway  would  be  liable  to  an  action  for  dam- 
ages if  they  refused,  without  sufficient  cause,  to  permit  him  to 
exercise  this  right.  It  might  as  well  be  objected  that  a  canal, 
made  by  an  incorporated  company,  was  not  a  public  improve- 
ment, because  each  individual  could  not  navigate  it  with  a  canal 
boat,  or  travel  thereon  with  a  steam  engine;  or  that  a  turnpike 
road  was  of  no  public  utility,  because  each  citizen  could  not 
conveniently  transport  produce  and  passengers  thereon  with  his 
wagon  and  horses.  I  have  no  doubt,  therefore,  of  the  consti- 
tutional power  of  the  legislature  to  take  private  property  for  the 
purpose  of  making  a  railroad,  or  any  other  public  improvement 
of  the  like  nature,upon  paying  a  just  compensation  for  such  prop- 
erty, whether  such  public  improvement  is  made  by  the  agents  of 
the  state,  or  through  the  medium  of  a  corporation  or  joint  stock 
company.  But  the  exercise  of  the  power  to  take  private  prop- 
erty, even  for  uses  which  are  confessedly  public,  should  not  be 
resorted  to  in  any  case,  unless  the  benefit  which  is  to  result  to 
the  public  is  of  paramount  importance  in  comparison  with  the 
individual  loss  or  inconvenience,  and  an  ample  and  certain  pro- 
vision should  always  bd  made  for  a  full  and  adequate  compen- 
sation to  the  individual  whose  property  is  thus  taken;  and  that 
legislator  will  best  discharge  his  duty  who  exercises  this  power 
as  seldom  as  possible,  consistently  vnth  the  real  interests  and 
general  welfare  of  the  state. 

Another  very  important  question  which  arises  in  this  case  is, 
whether  the  legislature  in  fact  authorized  the  defendants  to 
enter  upon  the  private  property  of  the  plaintiff  and  to  construct 
their  railroad  thereon  before  his  damages  were  actually  assessed 
and  paid,  or  offered  to  be  paid  to  him;  and  if  such  is  the  con- 
struction of  the  law,  whether  such  a  power  is  authorized  by 
tlie  constitution.  In  the  case  of  Rogers  y,  Bradffhaw,  20  Johns. 
735,  this  court  decided  that  where  private  property  was  taken 
for  public  use  it  was  not  necessary  that  the  amount  of  the 
compensation  should  be  actually  ascertained  and  paid  before 
such  property  was  appropriated  to  the  public  use;  that  it  was 
sufficient  if  a  certain  and  adequate  remedy  was  provided  by 
which  the  individual  could  obtain  such  compensation  without 
any  UDreasonable  delay.  This  decision  has  been  followed  by 
the  courts  of  several  of  our  sister  states.  To  this  extent  the 
opinion  of  Chancellor  Kent,  in  the  case  of  Rogers  v.  Bradshaw^ 
must  bo  considered  as  the  settled  construction  of  the  conatitu- 
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tional  pzovision  on  tliis  Bubject,  at  least  in  t]iiB  state.  I  can  not, 
howeYer,  agree  with  my  learDed  predecessor  in  his  subsequent 
reasoning  in  that  case,  upon  which  he  afterwards  acted  in  the 
ease  of  Jerome  y.  Bass,  7  Johns.  Gh.  344  [11  Am.  Dec.  484], 
that  it  is  not  necessary  to  the  validity  of  a  statute  authorizing 
private  property  to  be  taken  for  the  public  use  that  a  remedy 
for  obtaining  eompensation  by  the  owner  should  be  provided. 
On  the  contrary,  I  hold  that  before  the  legislature  can  authorize 
the  agents  of  the  state  and  others  to  enter  upon  and  occupy,  or 
destroy  or  materially  injure  the  private  property  of  an  indivi- 
dual, except  in  cases  of  actual  necessity  which  will  not  admit 
of  any  delay,  an  adequate  and  certain  remedy  must  be  pro- 
vided whereby  the  owner  of  such  property  may  compel  the 
payment  of  his  damages  or  compensation;  and  that  he  is  not 
bound  to  trust  to  the  justice  of  the  goremment  to  make  pro- 
vision for  such  compensation  by  future  legislation.     I  do  not 
mean  to  be  nnderstood  that  the  legislature  may  not  authorize 
a  mere  entry  upon  the  land  of  another  for  the  purpose  of  ex- 
amination, or  of  making  preliminary  surveys,  etc.,  which  would 
otherwise  be  a  technical  trespass,  but  no   real  injury  to   the 
owner  of  the  land,  although  no  previous  provision  was  made 
by  law  to  compensate  the  individual  for  his  property  if  it  should 
afterwards  be  taken  for  the  public  use.     But  it  certainly  was 
not  the  intention  of  the  framers  of  the  constitution  to  authorize 
the  property  of  a  citizen  to  be  taken  and  actually  appropriated 
to  the  use  of  the  public,  and  thus  to  compel  him  to  trust  to 
the  future  justice  of  the  legislature  to  provide  him  a  compensa- 
tion therefor.     The  compensation  must  be  either  ascertained 
and  paid  to  him  before  his  property  is  thus  appropriated,  or  an 
appropriate  remedy  must  be  provided  and  upon  an  adequate 
fund;  whereby  he  may  obtain  such  compensation  through  the 
medium  of  the  courts  of  justice  if  those  whose  duty  it  is  to 
make  such  compensation  refuse  to  do  so. 

In  the  ordinary  case  of  lands  taken  for  the  making  of  public 
highways,  or  for  the  use  of  the  state  canal,  such  a  remedy 
is  provided;  and  if  the  town,  county,  or  state  ofiScers 
refuse  to  do  their  duty  in  ascertaining,  raising,  or  paying 
such  compensation  in  the  mode  prescribed  by  law,  the  owner 
of  the  property  has  a  remedy  by  mandamus  to  compel  them 
to  perform  their  duty.  The  public  purse,  or  the  property 
of  the  town  or  county  upon  which  the  assessment  is  to  be  made, 
may  justly  be  considered  an  adequate  fund.  He  has  no  such 
remedy,  however,  against  the  legislature  to  compel  the  passage 
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of  the  necessary  laws  to  ascertain  the  amouni  of  compensatioik 
he  is  to  receive,  or  the  fund  out  of  which  he  is  to  be  paid.  In 
the  case  under  consideration,  if  this  company  were  authorized 
to  take  possession  of  the  plaintiff's  property  and  complete  the 
construction  of  their  road  before  his  damages  were  assessed  and 
paid,  or  offered  to  be  paid  to  him,  he  might  have  been  wholly 
without  redress,  as  he  has  no  power  to  compel  the  assessment 
of  damages,  and  no  adequate  fond  was  provided  for  the  pay- 
ment of  the  damages  when  ascertwied.  The  citizen  whose 
property  is  thus  taken  from  him  without  his  consent  is  not 
bound  to  trust  to  the  solvency  of  an.  individoal,  or  even  of  an 
incorporated  company,  for  corporations  as  well  as  individttala 
are  sometimes  unable  to  pay  all  their  just  debts;  especially 
those  corporations  which  are  authorized  to  incor  heavy  respon- 
sibilities in  anticipation  of  the  payment  of  tiieir  capital  by  the 
subscribers  for  the  stock;  and  if  the  true  constrvetion  of  this 
charter  was  such  as  is  contended  for  by  the  defendants'  counsel, 
I  should  hold  that  the  provision  which  authorized  the  appro- 
priation of  the  plaintiff's  property  to  the  use  of  the  corporation 
before  the  damages  had  been  ascertained  and  paid,  was  uncon- 
stitutional and  void. 

I  can  not,  however,  agree  vnth  the  learned  judge  who  deliv- 
ered the  opinion  of  the  supreme  court  in  this  case,  that  such  is 
the  fair  and  legitimate  construction  and  meaning  of  the  defend- 
ants' charter.  It  is  a  primary  rule  in  the  construction  of  stat- 
utes in  those  countries  where  the  limits  of  the  legislative  power 
are  restricted  by  the  provisions  of  a  written  constitution,  to  en- 
deavor if  possible  to  interpret  the  language  of  the  legislature  in 
such  a  manner  as  to  make  it  consistent  with  the  constitution  or 
fundamental  law.  Applying  that  principle  to  the  statute  under 
consideration,  and  having  ascertained  that  it  would  be  incon- 
sistent with  the  fundamental  law  of  the  state,  to  authorize  the 
defendants  to  take  possession  of  the  lands  of  an  individual  with- 
out having  made  an  adequate  and  certain  provision  for  the  re- 
covery of  the  damages  which  he  would  necessarily  sustain  by 
such  permanent  occupation  of  his  property  for  the  purposes  of 
the  road,  there  appears  to  be  no  di£5culty  in  giving  such  a  con- 
struction to  this  statute  as  will  be  consistent  with  the  constitu- 
tion and  also  with  the  probable  intention  of  the  legislature. 
This  may  be  done  effectually  by  considering  what  is  veiy  inai- 
tificially  appended  as  a  proviso  to  the  seventh  section,  as  in  the 
nature  of  a  condition  precedent,  not  only  to  the  acquisition  of 
the  legal  title  to  the  land,  but  also  to  the  right  to  enter  and 
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take  the  permanent  possession  of  the  land  for  the  use  of  the 
eorpoiHtion.  Indeed,  such  appears  to  me  to  be  the  more  rea- 
sonable and  fair  construction  of  this  section,  independent  of  any 
constitutional  difficulty  in  the  way  of  a  different  construction. 
For  upon  the  supposition  that  no  injustice  was  intended  by  the 
legislature,  it  can  hardly  be  presumed  they  meant  to  authorise 
the  company  to  enter  upon  the  lands  of  individuals,  pull  down 
tbeir  buildings,  etc.,  and  then  take  their  own  time  to  get  the 
damages  appraised  and  to  pay  the  same;  leaving  the  individuals 
injured  thereby  to  seek  for  some  uncertain  remedy  by  action,  if 
the  company  neglected  to  get  the  damages  assessed  within  • 
reasonable  time. 

The  conclusion  at  which  I  have  arrived,  therefore,  is,  that  ih< 
defendants'  plea  is  imperfect  in  not  averring  that  the  damages 
had  been  regularly  assessed  and  paid  before  the  defendants  en- 
tered upon  the  plaintiff's  land  and  appropriated  it  to  the  use  of 
the  road;  and  that  if  they  in  fact  entered  and  commenced  the 
construction  of  the  road  before  the  damages  were  actually 
assessed  and  paid,  the  plaintiff  has  a  technical  light  to  recover 
in  this  action  for  all  damages  which  he  really  sustained  by  such 
unauthorized  entry,  although  these  requisites  of  the  statute 
were  afterwards  complied  with.  In  that  case  the  defense  arising 
from  the  subsequent  assessment  and  payment  of  the  damages, 
can  only  be  pleaded  to  that  part  of  the  declaration  which 
charges  a  continuance  of  the  trespass  after  the  damages  were 
assessed  and  paid  as  required  by  the  statute. 

For  these  reasons  I  thiuk  the  demurrer  is  well  taken,  and 
that  the  judgment  of  the  supreme  court  should  be  reversed; 
with  liberty  to  the  defendants  to  amend  their  plea  upon  the 
payment  of  costs  in  this  court  and  of  the  demurrer  in  the  su- 
preme court. 

By  Edwards,  Senator.  The  important  questions  which  ap- 
pear to  me  to  be  presented  in  this  case  for  examination,  are, 
first,  whether  the  act  is  constitutional  under  which  the  defend- 
ants attempt  to  justify  ?  If  not,  no  plea  however  well  pleaded 
coold  justify  the  trespass.  And  secondly,  if  the  act  is  constitu- 
tional, was  the  plea  correctly  pleaded  ? 

The  principal  objection,  in  my  opinion,  urged  against  the 
constitutionality  of  the  act  is,  that  the  property  was  taken  for 
a  use  not  authorized  by  the  constitution.  The  constitution  au- 
thorizes private  property  to  be  taken  for  public  use,  on  allowing 
the  owner  a  just  compensation. 
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Let  as  inquire,  then,  whether  the  act  iDcorporatinf^  this  com- 
pany authorized  it  to  take  the  property  of  the  plaintiff  for  publio 
use.  The  use  for  which  it  was  taken  is  declared  in  the  act. 
The  company  were  authorized  by  the  act  to  take  it  for  the  par- 
pose  of  constructing  a  single  or  double  railroad  or  way,  between 
the  Mohawk  and  Hudson  rivers,  etc.,  to  transport,  take,  and 
cany  property  and  persons  upon  the  same,  by  the  power  and 
force  of  steam,  of  animals,  or  of  any  mechanical  or  other  power, 
or  of  any  combination  of  them  which  the  company  might 
choose  to  employ.  Does  the  fact  that  the  power  to  construct 
the  road  is  given  to  a  company  alter  the  nature  of  the  grantt 
Surely  not.  It  is  entirely  immaterial  who  constructs  the  road, 
or  who  defrays  the  expense  of  the  construction.  The  object 
for  which  it  is  constructed  must  determine  the  nature  of  the 
grant,  whether  for  public  or  private  use.  What  object  had  the 
legislature  in  view  in  authorizing  this  company  to  construct  the 
road  in  question  over  the  plaintifiTs  land?  It  was  not  the 
private  emolument  the  company  was  to  receive  for  the  use  of 
the  road.  For  such  a  purpose  the  right  would  never  have  been 
conferred.  The  legislature,  who  are  constituted  the  judges  of 
the  expediency  of  taking  private  property  for  public  use,  came 
to  the  conclusion  that  the  public  required  the  use  of  a  railroad 
between  the  cities  of  Albany  and  Schenectady.  It  deemed  it 
inexpedient  to  construct  it  at  the  public  expense,  and  adopted 
the  policy  of  having  a  company  construct  it  at  its  own  expense 
and  risk,  having  the  money  expended  refunded  by  way  of  tolls 
or  fare  from  the  individuals  who  should  travel  upon  it;  reserv- 
ing the  right,  however,  to  take  it  as  the  property  of  the  state 
within  a  certain  period.  Because  the  legislature  permitted  the 
company  to  remunerate  itself  for  the  expense  of  construotiiig 
the  road,  from  those  who  should  travel  upon  it,  its  private  char- 
acter is  not  established;  it  does  not  destroy  the  public  nature  of 
the  road,  or  convert  it  from  a  public  to  a  private  use.  If  such 
would  be  the  effect  in  relation  to  railroads,  the  receipt  of  tolls 
for  the  use  of  turnpike  roads  would  also  determine  the  question 
that  they  too  were  for  private  instead  of  public  use.  The 
public  have  an  interest  in  the  use  of  these  roads;  any  individual 
has  a  right  to  be  transported  upon  them,  at  all  reasonable 
times,  on  paying  the  usual  fare,  as  much  as  he  has  the  right 
of  using  a  turnpike  or  a  ferry  on  paying  the  usual  toll. 

In  the  case  of  Beekman  v.  The  Saratoga  and  Schenectady  BaU" 
road  Company^  3  Paige,  75  [22  Am.  Dec.  679],  the  chancellor 
says:  *'  The  privilege  of  making  a  road  and  taking  tolls  thereon. 
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is  a  franchise,  as  mach  as  the  establishmeDt  of  a  ferry  or  a 
public  "wharf,  and  taking  tolls  for  the  use  of  the  same.  The 
public  have  an  interest  in  the  use  of  the  road,  and  the  owners 
may  be  prosecated  for  the  damages  sustained,  if  thej  should 
refuse  to  transport  an  individual  or  his  property,  without  any 
reasonable  excuse,  on  being  paid  the  usual  rate  of  fare/'  If  it 
is  a  public  franchise,  and  granted  to  the  company  for  the  pur- 
pose of  providing  a  mode  of  public  conveyance,  the  company 
ic  accepting  it,  engages  on  its  part  to  use  it  in  such  manner 
as  will  accomplish  the  object  for  which  the  legislature  designed 
it.  While  the  company,  therefore,  holds  the  property  of  indi- 
viduals which  it  is  authorized  by  the  act  to  hold  and  use,  it  can 
not  convert  it  from  the  original  design  of  the  legislature  by  re- 
fusing to  transport  passengers  and  their  property;  a  departure 
from  that  design  in  the  use,  would  work  a  forfeiture  of  their 
privileges;  and  the  legislature,  from  the  nature  of  the  gra^t, 
would  have  a  right  to  interfere  even  had  no  such  power  been 
reserved  in  the  act  of  incorporation;  but  the  power  to  alter, 
amend,  or  modify,  was  reserved  iu  express  terms  in  the  act. 
The  legislature,  therefore,  has  the  control  over  it,  and  may  di- 
rect the  management  and  use  of  the  road  in  such  manner  as  will 
best  subserve  the  public  interest. 

A  difiference  iu  principle  has  often  been  attempted  to  be 
established  between  those  acts  of  the  legislature  which  author- 
ize companies  to  take  private  property  for  the  construction  of 
nilroads,  and  those  which  authorize  it  to  be  taken  for  the 
nudnteuance  of  ferries,  the  erection  of  bridges,  and  the  construc- 
tion of  turnpike  roads;  but  from  the  best  reflection  I  have  been 
able  to  give  the  subject,  I  have  been  unable  to  discover  any 
such  difference  in  principle.  In  the  use  of  railroads  the  com- 
pany furnish  tho  cars  and  receive  the  fare  for  the  transportation 
of  passengers  and  their  property;  so  in  the  use  of  ferries,  the 
company  furnishes  the  boat  and  receives  the  fare  for  the  like 
services.  The  latter  have  been  considered  and  treated  as  public 
franchises  from  the  earliest  grants;  why,  therefore,  should  not 
the  former?  I  admit,  that  in  the  use  of  bridges  and  turnpikes, 
there  is  more  latitude  given  to  the  individual  who  wishes  to 
trausport  his  person  or  his  property,  as  to  the  mode  and  man- 
ner in  which  it  shall  be  done,  than  there  is  in  the  use  of  rail- 
roads or  ferries.  In  the  use  of  the  former,  he  accomplishes  his 
object  by  the  aid  of  his  own  vehicle,  and  takes  his  own  time  to 
effect  it;  while  iu  the  latter,  he  and  his  property  are  to  be  trims- 
lorted  iu  such  vehicles  as  the  companies  provide.     But  the 
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mode  does  not  alter  the  nature  of  the  object;  either  method  ia 
to  effect  the  same  purpose,  to  wit,  the  transportation  of  the 
person  and  his  property.  The  difference  in  the  mode  of  aooom* 
plishing  the  object  arises  from  the  nature  and  necessity  of  the 
case.  In  the  one  case,  safety  and  expedition  render  it  necessary 
that  the  company  should  furnish  the  yehicle;  in  the  other,  tlie 
traveler  may  secure  both  of  these  objects  by  furnishing  his  owiu 
In  the  one  case  it  is  practicable,  in  the  other  it  is  not,  oonsiiit- 
ently  with  the  safety  of  the  traveler.  It  is  not  only  neoesaaiy 
that  railroad  companies  should  provide  the  cars,  and  f^ry  com- 
panies the  boats,  to  secure  to  the  traveler  safety  and  expedition, 
but  it  is  so  also  as  a  matter  of  economy.  The  privileges  there- 
fore allowed  these  companies,  to  provide  the  vehicles  for  the 
accommodation  of  travelers,  is  a  public  benefit,  and  this  is  aa 
additional  fact  to  show  their  design  for  public  use,  rather  than 
evidence  in  favor  of  a  contrary  inference. 

I  can  not,  therefore,  realize  any  material  difference  in  princi- 
ple in  these  two  classes  of  acts  of  incorporation;  and  it  baa 
been  repeatedly  held  that  the  acts  authorizing  private  property 
to  be  taken  for  the  use  of  ferries,  bridges,  and  turnpikes,  are 
acts  authorizing  it  to  be  taken  for  public  use,  although  the  in- 
dividual companies  to  whom  these  privileges  are  granted  receive 
the  emoluments  arising  from  the  grants.  In  the  case  of  The 
Charles  River  Bridge  Company  v.  The  Warren  Bridge  Company ^ 
7  Pick.  496,  Putnam,  J.,  says,  that  ''bridges  and  ferries  are 
ffuJblioi  juris;  a  toll  is  granted  for  services  rendered  to  the  pub- 
lic;" and  again  he  says,  *'  the  proprietors  of  a  bridge  or  ferry 
are  under  great  liabilities  to  the  public,  and  compellable  to 
permit  the  public  to  use  them  on  paying  toll."  In  the  case  of 
The  State  v.  The  Totvn  of  Hampton,  2  N.  H,  25,  Woodbury,  J., 
says:  ''It  has  always  been  understood  in  this  state,  and  all 
turnpike  grants  have  been  made  on  the  hypothesis,  that  lands 
taken  for  turnpike  roads  are  taken  for  public  purposes."  In 
the  case  of  Rogers  and  Magee  v.  Bradshaw,  20  Johns.  742,  Chan- 
cellor Kent,  in  delivering  the  opinion  of  the  court,  remarira 
that  "  turnpike  roads  are  in  point  of  fact  the  most  public  roads 
or  highways  that  are  known  to  exist,  and  in  point  of  law,  they 
are  made  entirely  for  public  use,  and  the  community  have  a 
deep  interest  in  their  construction  and  preservation."  If  the 
acts  authorizing  companies  to  take  private  property  for  the 
maintenance  of  ferries,  the  erection  of  toll  bridges,  and  the 
construction  of  turnpikes,  are  acts  authorizing  it  to  be  taken 
(or  public  purposes,  as  it  appears  to  me  they  most  clearly  are; 
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iad  if  there  is  no  material  difference  in  principle  between  these 
acts  and  those  incorporating  railroad  companies  in  this  respeoti 
reaaoning  from  analogy,  I  feel  myself  constraiDed  to  come  to 
the  conclnsion  that  the  taldng  of  private  property  .for  the  con- 
itmction  of  the  railroad  in  question  was  the  taking  it  for  pub* 
lie  purposes;  and  as  the  act  made  ample  provision  for  the  in- 
diridual  owners  whose  property  was  to  be  taken  for  this  purpose, 
it  appears  to  me  it  is  strictly  within  the  provisions  of  the  con- 
stitution; and  the  only  remaining  question  to  be  considered  is, 
whether  it  was  properly  pleaded  in  justification  of  the  trespass 
alleged? 

Formerly  much  diversity  of  opinion  seems  to  have  existed  as 
to  the  tme  role  of  pleading  statutes  with  provisos  and  exoep- 
tions.  In  the  case  of  Caihcari  v.  Hurdy,  2  Mau.  &  Sel.  640, 
Lord  Ellenborough,  said:  "  The  rule  was  inflexible;  if  there 
he  a  substantive  proviso  creating  an  exception,  it  was  for  the 
party  who  would  bring  himself  within  it  to  plead  it."  Bacon, 
however,  declared  the  rule  to  be,  that  if  there  be  in  that  clause 
of  an  act  of  parliament,  which  is  pleaded,  any  proviso  or  excep« 
tion,  this  must  be  recited,  although  it  should  make  ngainst  the 
party  reciting  it;  for  as  the  proviso  or  exception  is  parcel  of  the 
clause  which  is  pleaded,  if  this  should  be  omitted,  it  would 
amount  to  a  misrecital  of  the  clause:  6  Bac.  Abr.,  Stntntes  at 
Large,  395;  but  the  rule  which  seems  to  have  prevailed,  and 
which  has  been  adopted  by  our  judicial  tribunals,  is  the  one 
with  a  single  exception  laid  down  by  Treby,  C.  J. ,  in  the  case 
of  Joes  V  Axer^  1  Ld.  Baym.  120.  He  says:  "  Where  an  ex* 
ception  is  incorporated  in  the  body  of  a  clause,  he  who  pleads 
the  clause  ought  also  to  plead  the  exception;  but  when  there  is 
a  dause  for  the  benefit  of  the  pleader,  and  afterwards  follows  a 
proviso  which  is  against  him,  he  shall  plead  the  clause  and 
leave  it  to  his  adversary  to  show  the  proviso."  In  the  case  of 
TwJi  V.  Fonda^  4  Johns.  305,  Mr.  Justice  Van  Ness  says  the 
only  error  in  this  rule  of  Chief  Justice  Treby  is,  in  restricting 
it  to  provisos  contained  in  a  subsequent  section  or  statute 
which  was  not  warranted  by  the  cases;  and  in  the  case  of  Hari 
V.  CJeis,  8  Johns.  48,  the  court  say:  "  If  the  exception  or 
proviso  forms  no  part  of  the  plaintiff's  title  or  right  of  action, 
but  merely  a  matter  of  excuse  for  the  defendant,  it  need  not  be 
pleaded,  but  left  to  the  opposite  party."  I  think,  therefore,  we 
may  fairly  infer  from  the  authorities,  that  it  is  immaterial 
whether  tlie  proviso  or  exception  is  in  the  same  clause  or  a 
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Bubsequeut  one;  if  the  proviso  or  exception  is  necessary  to  give 
the  party  pleading  the  clause  the  right  he  claims  under  it,  he 
must  plead  it.  If,  on  the  other  hand,  the  proviso  or  exception 
forms  no  part  of  such  right,  but  merely  a  matter  of  excuse  for 
the  opposite  party,  he  need  not  plead  it,  but  may  leave  it  to 
the  party  who  is  to  avail  himself  of  the  benefit  of  it. 

The  defendants  in  this  plea  set  out  substantially  the  part  of 
the  clause  authorizing  them  to  enter  and  take  the  plaintiff's 
property  for  the  construction  of  their  road,  without  setting  out 
the  proviso;  and  in  order  to  determine  whether  it  was  necessary 
for  them  to  set  out  the  proviso,  it  becomes  necessary  to  con- 
sider its  nature  and  character.  The  proviso  prescribes  the  con- 
dition on  which  the  property  of  individuals  is  to  be  taken  from 
them  and  converted  to  public  use.  It  is  a  condition  required 
by  the  constitution,  and  without  which  the  property  can  not  be 
taken  for  the  purposes  contemplated  by  the  act;  it  therefore 
constitutes  an  essential  part  of  the  clause  to  show  the  very  ex- 
istence of  the  right  the  parties  claim  under  it.  The  plea  treata 
the  act  in  the  same  manner  it  would,  had  it  not  contained  the 
proviso.  Suppose  the  act  had  been  passed,  authoriziug  the 
company  to  enter  upon  and  take  possession  of  and  use  all  such 
lands  and  real  estate  as  might  be  indispensable  for  the  con- 
struction and  maintenance  of  their  road,  without  requiring  the 
company  to  pay  a  compensation  to  the  individuals  whose  prop- 
erty should  be  taken,  could  the  company  justify  the  taking  of 
the  property  under  it?  Would  not  such  an  act  be  indirect 
violation  of  the  constitution,  and  absolutely  void?  It  appears 
to  me  it  would,  beyond  all  doubt,  and  that  such  an  act,  how- 
ever well  pleaded,  could  form  no  justification  for  the  trespass 
alleged.  But  it  was  said  by  the  defendants'  counsel  that  this 
proviso  formed  a  condition  subsequent,  and  therefore  it  was 
unnecessary  for  the  defendants  to  plead  it,  to  justify  their  en- 
tering and  taking  the  plaintiff's  property  for  the  construction  of 
their  roaJ;  and  the  supreme  court  seem  to  have  entertained  the 
same  views  with  respect  to  the  construction  of  this  statu te,  for 
they  say:  ''  The  purchase  of  the  land  on  the  payment  of  the  ap- 
praised damages  is  a  condition  precedent  to  the  vesting  of  the 
fee  simple  of  the  land  required  for  the  road  in  the  corporatioBt 
but  not  to  their  right  to  enter  upon  and  take  possession  of  and 
use  it  for  the  construction  of  their  road." 

If  the  payment  of  damages  was  only  a  condition  precedent 
to  vesting  the  fee  of  the  land,  and  not  to  taking  possession  and 
using  the  land  for  the  construction  of  the  road,  then  it  is  obvi- 
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oufl  the  proviso  does  not  require  the  defendants  to  pay  damages 
for  the  use  of  the  land  for  the  construction  of  the  road  or  for 
its  continuance:  for  if  the  payment  of  damages  is  a  condition 
precedent  only  to  the  vesting  of  the  fee,  and  not  to  the  construc- 
tion and  continuance  of  the  road,  the  company  may  never  de- 
sire the  fee;  it  is  wholly  unnecessary  for  the  purpose  of  their 
road;  all  they  require  is  the  use  of  the  land  during  the  time  of 
their  grant,  and  the  individual  who  has  lost  the  use  of  his  prop- 
erty during  that  period,  and  if  it  consist  in  buildings  which 
have  been  destroyed,  has  lost  it  forever,  is  without  the  means 
of  redress,  because  the  company  do  not  desire  to  become  seised 
in  fee  of  the  land  they  occupy.  If  such  be  the  true  construc- 
tion of  the  act,  or  if  the  act  does  not  require  the  company,  on 
taking  possession  of  the  land  and  constructing  the  road  (I  will 
not  say  in  making  the  necessary  surveys  to  determine  the  route), 
bat  on  converting  it  from  a  private  to  a  public  use,  then  am  I 
prepared  to  say  that  in  my  judgment  it  is  in  violation  of  the 
constitution  and  void,  and  of  course  could  form  no  justification 
for  the  trespass  alleged.  The  constitution  declares  that  private 
property  shall  not  be  taken  for  public  use  without  a  just  com- 
pensation. When  is  the  compensation  to  be  made  ?  Clearly, 
on  the  taking  of  the  property;  for  it  delares  it  shall  not  be 
taken  without  a  just  compensation.  It  is  to  be  simultaneous 
with  the  act  of  taking  the  property,  that  is,  depriving  the  owner 
of  the  use  and  benefit  of  it,  and  appropriating  it  to  public  use. 
This  appears  to  me  to  be  the  fair  and  rational  construction  of 
this  clause  of  the  constitution;  the  framers  of  it  could  not  have 
designed  that  the  private  property  of  individuals,  which,  in 
Bome  instances,  might  constitute  their  whole  means  of  subsist- 
ence, should  be  taken  upon  credit.  Adopt  the  contrary  con- 
stmctioUy  and  it  enables  the  company  who  may  be  authorized 
to  take  the  property,  to  deprive  the  individual  in  some  in- 
fitauces  of  his  whole  estate  for  a  time  at  least;  and  if  the  com- 
pany finally  prove  insolvent,  a  total  loss  would  ensue.  Could 
the  framers  of  the  constitution  ever  have  intended  to  arrest  from 
individuals,  by  tho  strong  arm  of  government,  their  property, 
and  compel  them  to  rely  upon  the  precarious  and  uncertain  re- 
sponsibility of  railroad  companies?  I  can  not  for  a  moment 
believe  it.  The  power  "Of  taking  private  property  for  public 
purposes  is  at  best  an  arbitrary  power,  and  justified  only  by 
the  law  of  necessiiy,  and  therefore  should  never  be  exercised 
without  rendering  promptly  a  just  equivalent  to  the  individual 
sufferer. 
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I  am  aware  that  under  tbe  statutes  authorizing  the  constrac- 
tion  of  canals,  the  commissionerB  are  authorized  to  take  priTate 
property;  and  that  the  damages  are  afterwards  to  be  appraised 
and  paid  for  by  the  state;  and  that  the  right  of  the  oommis- 
sioners  to  enter  upon  and  take  the  property  of  individuals  be- 
fore the  state  compensates  the  owner,  has  been  auctioned  by 
the  judicial  decisions  of  this  state:  See  Bogen  and  MageeY, 
Bradshaw,  20  Johns.  744;  Jerome  v.  Boas,  7  Johns.  Ch.  343  fll 
Am.  Deo.  484];  Wheelock  v.  PraU,  4  Wend.  650.  And  although 
I  am  decidedly  of  the  opinion  that  the  construction  given  to 
the  constitution  under  these  decisions  is  a  forced  construction, 
and  one  which  was  pressed  upon  the  court  from  the  extreme 
necessity  of  the  case,  I  do  not  feel  disposed  to  controvert  them, 
nor  is  it  necessary  to  do  so  for  the  purpose  of  coming  to  the 
conclusion  I  have  arrived  at,  in  tbe  case  under  review.  The 
strong  reason  why  a  strict  and  rigid  compliance  with  the  terms 
of  tbe  constitution  has  not  been  required,  where  private  prop- 
erty has  been  taken  for  tbe  construction  of  canals,  is,  from  the 
undoubted  responsibility  of  the  state  to  compensate  the  owner. 
When  legal  provisions  have  been  made  for  payment  by  the 
state,  it  has  been  deemed  ready  pay,  or  an  equivalent.  But 
this  reason  can  not  exist  in  its  full  force  when  applied  to  in- 
corporated companies.  They  are  often  irresponsible,  and  no 
such  general  rule  can  be  established  as  applicable  to  them, 
without  greatly  hazarding  tbe  property  of  tbe  individaal.  I  am 
decidedly  of  tbe  opinion,  therefore,  that  no  such  construction 
can  with  propriety  be  given  to  tbe  constitution  when  applied 
to  them;  and  if  tbe  act  admits  of  such  a  construction,  and  such 
only,  then  is  it  unconstitutional  and  void,  and  could  furnish  no 
protection  to  tbe  defendants,  even  had  they  set  out  the  proviso, 
unless  they  had  averred  that  they  bad  satisfied  the  damages,  or 
that  they  were  ready  and  willing  to  make  satisfaction. 

But  I  have  before  come  to  tbe  conclusion  that  this  act  is  con- 
stitutional, and  I  do  not,  therefore,  give  it  the  coustruction 
which  it  received  from  tbe  supreme  court.  I  can  not  believe  it 
was  the  intention  of  the  legislature  that  tbe  defendants  should 
be  permitted  to  take  possession  and  use  the  land  of  individuals 
for  tbe  construction  and  maintenance  of  the  road,  and  after- 
wards pay  the  damages  only  as  a  conditicn  of  becoming  seised 
and  vested  of  the  fee.  They  intended  that  the  individual 
whose  property  was  taken  should  be  paid  bis  damages;  and  al- 
though tbe  fee  was  to  vest  on  tbe  payment  of  the  damages,  yet 
it  was  not  for  the  fee  the  damages  were  to  be  paid,  but  for  the 
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ooenpancjy  for  the  parpose  of  bailding  and  maintaining  the 
road  during  the  period  of  the  grant.  Not  that  this  occupancy 
was  to  precede  the  assessment,  but  the  commissioners  are  to 
anticipate  what  the  damages  would  be  for  the  occupancy  of 
these  lands  for  the  use  and  maintenance  of  the  road  during 
tbat  pOTod.  If,  howerer,  occupancy  should  precede  assess- 
ment, it  does  not  follow,  that  it  should  be  such  an  occupancy 
as  would  be  necessary  to  construct  the  road;  a  mere  location 
of  the  track,  without  breaking  the  ground,  would  be  an  occu- 
pancy. 

From  the  view,  therefore,  I  have  taken  of  this  case,  I  feel 
myself  bound  to  come  to  the  conclusion  that  the  proviso  in  the 
daiise  granting  the  right  of  entry  was  an  inseparable  part  of  it, 
and  essential  to  its  very  eidstence;  that  without  it  the  act  would 
be  imperfect,  and  form  no  ground  on  which  the  defendants 
Goald  justify;  and  that  in  order  to  justify,  they  were  bound  to 
Bet  out  the  proviso  as  well  as  the  enacting  clause  which  pre« 
ceded  it;  and  not  having  done  so,  their  plea  is  insufficient,  and 
the  demurrer  is  well  taken.  I  am,  therefore,  for  reversing  the 
judgment  of  the  supreme  courts  with  leave  to  the  defendants  to 
amend  their  plea  on  payment  of  costs. 

By  Maisok,  Senator.  The  question  presented  in  this  case  is, 
whether  the  defendants  have  shown  enough  in  their  plea  to 
jastifj  themselves  in  taking  possession  of,  and  using  the  plaint- 
iff's property ,  in  the  manner  they  in  their  plea  have  admitted; 
and  this  involves  the  consideration  whether  the  act  of  the  legis- 
hiture  of  this  state,  as  far  as  set  forth  in  the  plea,  is  or  can  l^ 
deemed  a  constitutional  law;  for  if  it  be  unconstitutional,  then 
clearly  the  defendants  must  fail  in  the  justification,  which  they 
have  set  forth  in  their  plea,  and  the  demurrant  must  prevail. 

Onr  states  and  union  are  governed  by  written  constitutions, 
the  provisions  of  which  are  framed  with  the  most  studied  cau- 
tion, and  designed  to  relieve  the  people  from  an  uncontrollable 
despotic  power,  under  which  they  had  lived,  and  to  interpose 
harriers  to  the  exercise  of  that  power,  to  the  preservation  of 
their  lives,  liberty,  and  property,  which  they  saw  and  knew 
were  so  eminently  endangered  while  subjected  to  the  caprice  of 
A  parliament,  whose  political  power  was  omnipotent,  unregu- 
hited,  and  uncontrolled  by  any  written  constitution.  We  read 
from  Blackstone's  Commentaries,  vol.  1,  p.  160,  that  **  the 
power  aod  jurisdiction  of  parliament  [says  Sir  Edward  OokeJ  is 
BO  transcendent  and  absolute,  that  it  can  not  be  confined,  either 
lor  caiises  or  persons,  within  any  bounds;  and  of  this  high 
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court  he  adds,  it  may  be  truly  said,  si  nntiquUcUeni  speciea,  csl 
vetustimma;  si  dignitatem^  est  honor aiisaima;  si  jurisdictionem, 
est  capacissima.  It  has  sovereign  and  uneontroUable  authority 
in  the  making,  confirming,  enlarging,  restraining,  abrogating, 
repealing,  reviving,  and  expounding  of  laws,  concerning  matters 
of  all  possible  denominations,  ecclesiastical  or  temporal,  civil, 
military,  maritime,  or  criminal.  This  being  the  place  where  that 
absolute,  despotic  power,  which  must,  in  all  governments,  re- 
side somewhere,  is  intrusted  by  the  constitution  of  these  king- 
doms.  All  mischiefs  and  grievances,  operations  and  remedies, 
that  transcend  the  ordinary  course  of  the  laws,  are  within  tbe 
reach  of  this  extraordinary  tribunal.  It  can  regulate  or  new 
model  tbe  succession  of  the  crown,  as  was  done  in  the  reigns  oi 
Henry  YIII.  and  William  III.  It  can  alter  and  establish  the 
religion  of  tbe  land,  as  was  done  in  a  variety  of  instances  in  the 
reigns  of  King  Henry  YIII.  and  his  tbree  children.  It  ^an 
cbange  and  create  afresh  even  the  constitution  of  the  kingdom, 
and  of  parliaments  themselves;  as  was  done  by  the  act  of  union 
and  the  several  statutes  for  triennial  and  septennial  elections. 
It  can,  in  short,  do  everything  that  is  not  naturally  impossible; 
and  therefore,  some  have  not  scrupled  to  call  its  power  by  a 
figure  rather  too  bold,  the  omnipotence  of  parliament.  True  it 
is,  that  what  the  parliament  doth,  no  authority  on  earth  can 
undo." 

Under  our  state  and  federal  institutions,  tbe  powers  of  the 
general  and  state  governments  are  clearly  defined  and  well  un- 
derstood. The  government  of  the  United  States  is  a  goyem- 
ment  of  delegated  power,  and  it  can  exercise  none  other  than 
tbat  which  is  clearly  and  distinctly  given;  to  it  the  people  have 
literally  said,  *'Thus  far  shalt  thou  go  and  no  farther."  To 
guard  against  the  right  of  assuming  or  exercising,  by  inference, 
any  powers  besides  those  delegated,  provision  was  made  in  the 
tenth  article  in  amendment  of  tbat  constitution,  that  "  the 
powers  not  delegated  to  the  United  States  by  tbe  constitution, 
nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states  re- 
spectively or  to  tbe  people;"  and  delegated  powers  are  so  Iat 
restricted  in  tbeir  exercise,  that  ''  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law,  nor 
shall  private  property  be  taken  for  public  use  without  just  com- 
pensation." The  constitution  of  this  state  is  not  a  constitution 
delegating  power,  but  a  constitution  regulating  and  restraining 
power.  The  legislature  of  our  state,  composed  of  the  repre- 
sentatives of  the  sovereign  power,  have  tbe  right  to  exercise 
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BOTeieign  power;  and  ifc  is  the  same  in  degree  as  the  English 
parliament,  except  so  far  as  it  is  restrained  by  the  constitution 
itself,  and  the  constitution  of  the  United  States.  In  our  con- 
stitation  is  introduced  the  same  restraint  upon  the  exercise  of 
absolate  power,  to  wit:  "No  person  shall  be  depriyed  of  life, 
liberty,  or  property  without  dae  process  of  law;  nor  shall  pri- 
vate property  be  taken  for  public  use  without  just  compensa- 
tion." Without  these  restraints  upon  legislative  power, 
private  property,  without  compensation,  could  be  taken  for  the 
pablic  use,  as  in  England  and  in  South  Carolina,  where  no  such 
restraints  exist:  The  Oovemor  etc.  of  the  Oast  Plate  Manufacture 
ifig  Co.  V.  Meredith,  4  T.  R.  794;  Starke  v.  McGowan,^  1  Nott  A 
M.  (S.  C.)  387.  And  it  is  with  great  regret  I  notice  this  case  in 
Soath  Carolina,  as  existing  in  a  free  republican  country,  where 
the  enjoyment  of  private  property  should  always  be  held  sacred 
and  inviolable,  except  in  urgent,  pressing  necessity,  in  regard 
to  public  health,  public  defense,  or  public  uses.  Even  in  Eng- 
land, where  no  restraints  exist,  to  their  honor  be  it  spoken, 
and  in  high  commendation  of  their  regard  for  private  right, 
they  have  not  outraged  public  justice  by  taking  from  the  citi- 
zen his  property  for  public  use  without  compensation.  If  any 
case  could  there  have  occurred,  which  would  have  justified  the 
exercise  of  such  despotic  power,  the  public  sense  woiild  not 
have  been  offended  had  the  government  exercised  it  towards 
the  proprietors  of  the  Isle  of  Man.  "  The  distinct  jurisdiction 
of  this  little  subordinate  royalty,"  says  Blackstone,  1  Com.  107, 
"  being  found  inconvenient  for  the  purposes  of  public  justice  and 
for  the  revenue  (it  affording  a  commodious  asylum  for  debtors, 
outlaws,  and  smugglers),  authority  was  given  to  the  treasury, 
by  statute  12  Geo.  I.,  c.  28,  to  purchase  the  interest  of  the 
then  proprietors,  for  the  use  of  the  crown;  which  purchase  was 
at  length  completed  in  the  year  1765,  and  confirmed  by  stat- 
ute 5  Geo.  III.,  c.  26,  38,  whereby  the  whole  island  and  all  its 
dependencies,  so  granted  as  aforesaid  (except  the  landed  prop- 
erty of  the  AthoU  family,  their  manorial  rights  and  emoluments, 
and  the  patronage  of  bishoprics  and  other  ecclesiastical  bene- 
fices), are  unalienably  vested  in  the  crown  and  subjected  to  the 
regulations  of  the  British  excise  and  customs." 

Fortunately,  in  the  case  under  consideration,  the  legislature 
(if  this  state  are  not  obnoxious  to  the  imputation  of  usurping 
despotic  power  in  violation  of  the  constitution,  by  Ibe  grant 
which  they  have  made  to  the  defendants  in  error,  authorizing 

1.  Stark  T.  McOowen. 
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the  oonstructiou  of  their  railroad,  to  take  private  property  for 
l^ublic  use  without  renderiDg  compensation,  as  the  plea  which 
they  have  interposed  to  the  plaintiff's  declaration  would  seem 
to  indicate.  That  plea  insists,  that  the  defendants  stand  justi- 
fied of  the  trespass,  because  the  legislature  of  this  state  has 
given  them  a  right  to  enter  upon,  take  possession  of,  and  use 
the  plaintiff's  land  for  the  purposes  of  their  road,  without  alleg- 
ing in  that  plea,  as  they  should  have  done,  that  they  had  made 
to  the  plaintiff  in  error  a  compensation  for  the  land  thus 
used.  I  have  therefore  no  hesitation  in  declaring,  that  any 
statute  to  the  extent  only  as  set  forth  in  this  plea,  would  be  un- 
constitutional and  void,  and  would  consequently  afford  no  jus- 
tification for  the  trespasses  charged.  In  coming  to  this  conclu- 
sion, I  have  anticipated  the  decision  of  another  question  raised 
in  this  case,  to  wit,  whether  it  was  incumbent  on  the  defendants 
to  set  forth  in  their  plea,  that  they  had  made  to  the  plaintiff 
compensation  for  his  lands,  or  whether  this  was  matter  for  the 
plaintiff  to  reply.  On  this  branch  of  the  case  we  have  heard  much 
of  exceptions  and  provisos  in  statutes,  and  what  their  legal 
effects  are  when  found  in  the  enacting  clause,  and  when  in  a 
subsequent  bection.  It  is  unnecessary  to  pass  in  review  the 
great  number  and  variety  of  cases,  which  have  been  cited  to  us 
on  this  point,  as  they  are  all  resolvable  into  a  very  plain  and 
simple  proposition,  and  that  is,  that  a  party  in  pleading  must 
make  out  his  case,  clearly  and  distinctly;  showing  a  state  of 
facts  which,  if  true,  would  entitle  him  to  judgment. 

Testing  this  plea  by  this  rule,  it  is  evident  that  the  plea  is 
defective,  in  that  it  reposes  upon  a  void  and  unconstitutional 
law  (I  mean  if  the  law  be  only  to  the  extent  as  set  forth  in  the 
plea,  and  only  so  far  can  we  regard  it  in  this  case),  for  a  justifi- 
cation, which  is  no  justification,  and  upon  which  no  judgment 
could  be  rendered  for  the  defendants.  The  fact  of  having  made 
compensation  for  the  land  taken,  is  indispensable  to  a  perfect 
justification;  it  is  a  fact  intimately  connected  with  the  defend- 
ants' case,  and  indeed  the  vitally  important  fact  to  be  alleged, 
without  which  the  plea  can  not  be  sustained,  unless  we  can 
sanction  the  constitutionality  of  a  law  authorizing  the  taking  of 
private  property  for  public  use  without  compensation.  The 
act  incorporating  the  defendants  is  declared,  in  the  twentieth 
section,  to  be  a  public  act,  and  although  the  courts  will,  ex 
officio^  take  notice  of  a  public  act,  without  its  being  stated  in 
the  pleadings,  yet  it  is  incumbent  on  the  party  to  state  all  the 
facts  necessary  to  bring  his  case  within  the  protection  afforded 
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by  the  Btaiaie:  See  Bennet  ▼.  Hurd,  3  Johns.  438;  Ibel  t.  Fonda, 
4  Id.  306;  Bari  ▼.  dies,  8  Id.  48.^  The  fact  of  compeoBation 
having  been  made,  is  a  link  in  the  chain  of  a  perfect  defense, 
and  as  we  can  not  presume  that  payment  has  been  made,  it  is 
neoessazy  for  the  party  in  his  pleading  to  allege  it.  The 
plaintiff  ean  not  be  called  upon  to  reply  to  the  defendants' 
plea,  unless  that  plea  make  out  a  perfect  defense.  Oan  it  with 
any  reason  be  pretended,  that  the  plaintiff  should  be  held  to 
reply  that  the  defendants  had  not  made  him  compensation  for 
the  lands  taken  ?  This  would  cast  upon  the  plaintiff  the  burden 
of  proving  a  negative.  How  could  he  prove  that  the  defend- 
ants had  never  paid  him?  and  yet  how  perfectly  within  the 
power  of  the  defendants  to  proTe  payment,  if  payment  had 
actually  been  made.  It  is  only  necessary  to  state  the  proposi- 
tion, that  its  palpable  absurdity  may  be  seen. 

I  have  thus  far  remarked  upon  the  plea  without  any  particu- 
lar reference  to  the  provisions  of  the  act  under  which  the  de- 
fendants seek  to  justify.  Let  us  examine  that  act,  with  a  view 
of  ascertaining  the  correctness  of  the  conclusions  to  which  I 
have  arrived.  We  are  not  to  presume  that  the  legislature 
intended  to  deprive  the  plaintiff  of  his  lands  without  compensa- 
tion; and  we  are  bound  to  give  such  construction  to  this 
Bection  as  will  carry  out  the  intention  of  the  legislature,  without 
infringing  upon  or  violating  the  provisions  of  the  constitution. 
Their  enactments  are  to  be  intended  to  be  made  in  subordina- 
tion to,  and  not  in  violation  of  that  instrument.  What,  then, 
did  the  legislature  understand,  and  what  do  we  understand  by 
the  expression  "  nor  shall  private  property  be  taken  for  public 
use,"  and  what  did  they,  and  should  we  understand  by  the  ex- 
pression "without  just  compensation''?  The  entering  upon 
hind  and  making  the  necessary  surveys  and  examinations  thereof, 
for  the  purpose  of  determining  the  most  advantageous  route, 
place  or  places,  for  the  proper  line,  course,  road,  and  way, 
wberuon  to  construct  the  single  or  double  railroad  or  way,  is 
not,  in  ordinary  acceptation  or  legal  contemplation,  the  taking 
of  land;  there  is  no  exercise  of  conclusive  control  or  authority 
over  the  soil.  A  mere  passing  over  for  the  purpose  of  examin- 
ing and  surveying  the  most  feasible  route  for  the  road,  and  of 
the  lands  necessary  to  be  taken,  on  which  to  construct  the  road, 
ean  not  be  said  to  be  taking  the  land  thus  examined  and  sur- 
▼^ed.  But  when  the  examinations  and  surveys  are  completed, 
and  the  defendants  in  pursuance  thereof  have  selected  the  lands 
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intended  for  the  objects  of  the  incorporation;  when  they  enter 
upon  the  possession  of  and  use  the  lands  thus  selected  in  the 
construction  of  their  road,  regardless  and  in  defiance  of  the 
rights  and  possession  of  the  owner  of  the  fee,  then  may  it  be 
said  in  common  parlance  and  in  legal  sense,  that  the  defendants 
have  taken  the  plaintiff's  land;  they  are  using  it  as  their  own, 
in  exclusion  of  the  plaintiff's  right  to  use  it.  Although  the 
legal  fee  may  not  be  in  them,  yet  are  they  exercising  all  the 
attributes  of  absolute  ownership;  they  tear  down  houses,  and 
out-houses;  they  cut  up  gardens,  meadows,  fields,  and  farms; 
they  reduce  bills  and  fill  up  Talleys;  they  tear  down  fences,  cat 
up  and  use  the  soil,  as  best  answers  their  purposes,  and  do  erery 
act  in  relation  thereto,  which  the  absolute  owner  of  the  fee  can 
do.  If  this  is  not  taking  land,  I  know  not  what  act  shall  be 
deemed  evidence  of  taking. 

Can  land  be  thus  taken  and  used,  and  cut  up,  and  disfigured, 
and  occupied ,  without  making  compensation  to  the  owner  f  The 
defendants'  plea  in  this  case  insists  that  it  can,  and  we  are  called 
upon  solemnly  to  determine  that  such  pretensions  are  well 
founded,  and  according  to  constitutional  law.  Is  it  pretended 
that  the  taking  of  land,  means  the  taking  the  fee  of  the  land, 
that  no  citizen  shall  be  deprived  of  the  fee  of  his  land  without 
just  compensation?  Is  it,  then,  to  be  understood  that  the 
legislature  can  do  anything  and  everything  with  the  property 
of  the  citizen;  and  authorize  its  use  and  occupancy  for  all  time 
to  come,  and  that  too,  under  constitutional  sanction,  so  long  as 
they  do  not  interfere  with  the  fee?  Such  a  position  would 
shock  the  common  sense  of  the  community,  outrage  public 
justice,  and  desecrate  upon  the  altar  of  unrestrained  omnipo- 
tent legislation,  which  is  despotism,  the  life-blood  and  spirit  of 
the  constitution.  But  private  property  shall  not  be  taken  with- 
out just  compensation.  There  can  be  no  diversity  of  opinion  as 
to  Ihe  meaning  of  the  words  ''just  compensation."  It  is  a  fair 
equivalent  in  money,  a  quid  pro  quo;  it  is  a  recompense  in  value 
for  the  property  taken.  When  the  compensation  is  to  be  made, 
may  perhaps  be  a  matter  of  doubt;  whether  before  the  property  is 
taken  or  used,  or  afterwards.  It  must  either  be  paid  before 
iLe  property  is  taken,  or  within  a  reasonable  time  thereafter; 
and  the  making  of  this  compensation  must  be  as  absolutely 
certain,  as  that  the  property  is  taken;  it  must  not  be  depend- 
eut  on  any  hazard,  casualty,  or  contingency  whatever.  This  I 
understand  to  be  the  spirit  of  our  legislation  hitherto,  on  sub* 
jects  of  this  character. 
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The  sixteenth  section  of  the  act  to  regulate  highways,  2  B. 
L.  217,  authorizes  the  laying  out  of  roads,  through  improved 
and  cultivated  lands,  and  declares  that  the  owner  or  owners 
thereof  shall  be  paid  such  damages  as  he  or  they  may  sustain 
by  reason  thereof.  The  section  then  prescribes  the  manner  in 
which  such  damages  shall  be  ascertained;  and  declares  that  the 
whole  of  said  damages,  together  with  the  charges  of  the  com- 
missioners, jastices,  and  freeholders,  and  summoning  the  jury, 
shall  be  presented  to  the  board  of  supervisors  of  the  county, 
who  shall  cause  the  same  to  be  raised,  levied,  and  collected  in 
the  town  in  which  the  lands  lie,  in  the  same  manner  as  the  other 
town  charges  are  by  law  directed  to  be  raised,  levied,  and  col- 
lected, and  order  the  same  to  be  paid  to  the  commissioners  of  the 
town,  who  shall  pay  the  owner  the  sum  assessed  to  him,  and  ap- 
propriate the  residue  to  satisfy  the  costs.  Here,  the  faith  and 
solvency  of  the  town  are  pledged  to  the  owner,  that  he  shall 
certainly  be  paid  for  his  property  taken  for  the  road.  In  such 
case  the  property  is  allowed  to  be  taken  and  used  before  pay- 
ment, and  for  the  reason  that  the  payment  will  certainly  be 
made  without  hazard  or  doubt:  Oashiodler'a  Eeirs  v.  Mcllvoy^ 
1  A.  K  Marsh.  84;  Jackson  v.  Winn'si  Heint,  4  Idtt.  323. 

So  the  act  in  relation  to  the  opening  and  laying  out  streets  in 
the  city  of  New  York,  2  B.  L.  409,  sec.  178,  provides  that  when 
any  lands,  etc.,  shall  be  required  for  the  purpose  of  opening 
any  public  square,  place,  street,  or  avenue,  etc. ,  or  for  the  pur- 
pose of  laying  out  and  forming  or  extending,  enlarging, 
fitxaightening,  altering,  or  otherwise  improving  any  street,  or 
pabUo  place,  so  to  be  laid  out,  etc.,  the  same  may  be  taken, 
and  compensation  and  recompense  made  to  the  parties,  etc«, 
and  the  mayor,  aldermen,  and  commonalty  of  the  city  may 
make  application  to  the  supreme  court  for  the  appointment  of 
commissioners,  who  are  to  assess  the  damages  to  the  owners 
whose  lands  are  taken,  etc.,  in  the  manner  prescribed  by  the 
act,  and  to  make  report  thereof  to  the  supreme  court,  etc. ;  upon 
the  final  confirmation  of  the  report,  the  corporation  are  declared 
seised  in  fee  of  the  lands,  etc.,  thus  required  for  the  public 
use,  and  may  immediately  take  possession  thereof,  etc.  *  In  this 
act,  also,  provision  for  certain  payment,  without  hazard,  is 
made;  the  one  hundred  and  eighty-third  section,  page  418,  de- 
clares that  the  damages  assessed,  etc.,  shall,  within  four  months 
after  Ibe  confirmation  of  the  report,  bo  paid  by  the  mayor,  alder- 
men, and  commonalty;  and  the  damages  are  to  be  raised  by  tax, 
Qpou  those  of   the  citizens  who  ought  to  pay  the  same.     The 
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tsiih  and  BolreQcy  of  the  city  are  here  pledged  for  pajment.  To 
the  same  parport  is  the  "act  for  opening  and  improving  great 
roads  within  this  state:"  3  Greenl.  ed.  of  the  Iaws,  284; 
which  proYides  for  the  assessment  of  damages,  and  directs  pay- 
ment out  of  the  proceeds  of  three  suocessiye  lotteries  by  that 
act  authorized. 

The  third  section  of  the  eanal  act.  Sees.  H  of  1817,  c.  262, 
declares  it  shall  be  lawful  for  the  canal  oommiasionerB  to  enter 
upon,  take  possession  of,  and  use  all  and  singular,  any  lands, 
etc.,  for  the  promotion  of  the  improyements  intended  by  that 
act.     The  section  then  prescribes  the  mode  in  which  the  dam- 
ages are  to  be  assessed,  and  declares  *'  the  canal  commiasioners 
shall  pay  the  damages,  so  to  be  assessed  and  appraised,  and  the 
fee  simple  of  the  premises  so  appropriated  shall  be  Tested  in  the 
people  of  this  state."    The  act  does  not  provide  any  fanda  for 
the  payment  of  the  damages  thus  assessed;  and  although  the 
faith  of  the  state  is  impliedly  pledged  for  the  payment  of  these 
damages,  yet  •was  their  payment  dependent  upon  the  contin- 
gency of  the  legislature  being  willing  to  make  provision  for  their 
payment.     With  all  due  respect  for  the  decision  of  the  court  in 
the  case  of  Rogem  v.  Bradshaw^  20  Johns.  735,  and  while  I  am 
not  disposed  to  arraign  or  question  the  high  honor  and  int^ritj 
of  the  people's  representatives,  I  can  not  subscribe  to  the  con- 
stitutionality of  the  law  depriving  the  citisen  of  his  property, 
without  providing  an  absolute,  certain  means  for  making  to  him 
ample  remuneration;  nor  could  I  consent  to  surrender  or  com- 
promise my  judgment  upon  the  faith  I  might  have  in  the  liber- 
ality, magnanimity,  or  justice  of  the  l^slature,  that  they  would 
make  provision  for  a  just  compensation,  or  payment  for  the 
property  taken.     Neither  can  I  subscribe  to  the  doctrine  of  the 
case  of  Jerome  v.  Ross,  7  Johns.  Gh.  344  [11  Am.  Dec.  484), 
which  arose  under  the  same  canal  act,  iu  which  Chancellor  Kent 
says:  *'  If  the  act  we  are  examining  has  omitted  to  make  any 
provision  for  the  assessment  and  payment  of  damages,  for  such 
temporary  use  (the  use  of  a  rocky  hill  iu  getting  stone  for  a 
dam),  it  may  have  escaped  the  atttention  of  the  legislature,  or 
the  casd  may  have  been  deemed  at  the  time  immaterial  and  an- 
important.     The  omission,  however,  if  it  be  one,  does  not  pre- 
vent the  right  of  the  commissioners  to  enter  and  use  the  land; 
nor  prevent  the  just  claim  of  the  owner  upon  the  commission- 
err^  or  the  legislature  for  his  reasonable  compensation.     The 
commissioners  are  not  trespassers,  when  the  act  authorises  them 
to  enter  bef'^vA  the  damages  are  paid  for.     This  was  so  under- 
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stood  and  declared  in  Sogers  v.  Bradshaw.  The  claim  for  ecxn* 
pensation  arises  after  the  use  has  been  had,  and  the  damages 
can  not  well  be  assessed  before  they  have  arisen."  I  would 
have  been  better  satisfied  with  that  decision  if  the  power  of  the 
court  had  been  exerted  in  restraining  the  canal  commissioners 
irom  interfering  with  the  private  rights  of  the  citizen,  until  ade- 
quate provision  for  certain  satisfaction  had  been  made,  as  the 
chancellor  directed  in  the  case  of  Gardner  v.  The  VUlage  of 
Newburgh,  hereafter  to  be  mentioned,  and  as  has  been  the  course 
of  the  court  in  analogous  cases  :  Shand  v.  Senderaon^  2  Dow's 
Pari.  521;  Agar  v.  The  BegerUs  Canal  Company,  Coop.  Eq.  77; 
Belknap  v.  BeUcnap,  2  Johns.  Ch.  463  [7  Am.  Dec.  548].  The 
case  of  Wheelock  v.  PraUy  4  Wend.  648,  rests  for  its  decision 
on  the  cases  of  Sogers  v.  Bradshaw  and  Jerome  v.  Boss. 

At  page  650,  the  late  chief  justice  says:  "  Any  law  which 
should  authorize  private  property  to  be  taken  for  public  use,  and 
should  at  the  same  time  direct  that  no  compensation  should  be 
allowed  for  it,  would  be  unconstitutional;  bat  according  to  the 
preceding  cases,  a  law  which  authorizes  such  appropriations, 
and  merely  omits  to  provide  the  mode  of  making  such  compen- 
fiation,  is  not  unconstitutional."  It  never  could  have  been  the 
intention  of  the  constitution  to  authorize  the  legislature  to  take 
from  a  citizen  his  property,  and  leave  him  to  trust  for  compen- 
sation, at  the  end  of  a  law-suit  against  the  canal  commissioners, 
or  to  lobby  the  legislature,  appealing  to  their  magnanimity,  just- 
ice, or  mercy  to  provide  him  a  compensation  for  his  property 
taken  for  public  use.  The  language  of  the  constitution  is  ox- 
plicit  and  unambiguous.  ''Private  property  shall  not  be  taken 
for  public  use  vnthout  just  compensation."  But  according  to 
some  of  the  above  decisions,  private  property  may  be  taken  for 
public  use  without  even  any  provision  being  made  by  law  for 
compensation.  Compensation,  according  to  my  understanding, 
is  to  be  made  before  the  property  be  taken;  or,  indulging  in  great 
libezality  of  construction,  the  property  may  be  taken,  on  there 
being  an  ample  and  absolute  provision  made  for  positive,  certain 
payment,  in  a  reasonable  time,  without  subjecting  the  citizen 
to  hazard,  contingency,  litigation,  or  imploration. 

The  act  relative  to  turnpike  companies,  1  B.  L.  231,  has  been 
cited  to  us  as  more  clearly  indicative  of  the  sense  of  the  legisla- 
ture, as  to  the  extent  of  their  constitutional  power,  in  the  par- 
ticulars under  consideration.  The  third  section  of  that  act 
authorizes  the  commissioners  appointed  by  the  governor  to  lay 

out  the  road  directed  by  the  act  of  incorporation,  and  directs 
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the  oommissioners  to  file  ao  accurate  map  of  the  surrey  of  the 
same;  and  in  case  of  disagreement  between  tbe  company  and 
the  owner  of  the  land  as  to  the  value  thereof  necessary  for  the 
use  of  tbe  company,  aod  the  damages  (if  any)  to  be  done  to 
said  land,  the  damages  are  to  be  assessed  in  the  manner  pre- 
scribed by  the  act,  **  which  each  or  any  of  the  owner  or  owners 
of  any  parcel  of  land  used  and  to  be  used  for  such  road  have 
sustained  or  will  sustain;  and  the  company,  upon  payings  said 
owner  or  owners  their  damages,  may  have  and  hold  to  them  and 
their  successors  and  assigns  forever,  the  lands  and  tenements, 
etc.,  provided  that  nothing  in  this  act  contained  shall  be  con- 
strued to  authorize  the  said  president  and  directors  to  enter 
upon  such  lund  for  the  purpose  of  making  such  road  until  they 
have  paid  such  damages,"  etc.     It  was  in  the  spirit  of  this  law 
and  of  the  constitution  that  Chancellor  Kent,  in  the  case  of 
Gardner  v.  The  Village  o/Newburgh,  2  Johns.  Ch.  166  [7  Am. 
Dec.  526],  remarked,  '*  To  render  the  exercise  of  the  pow^er 
valid  [tbe  power  of  the  legislature  to  take  private  property  for 
necessary  or  useful  public  purposes],  a  fair  compensation  masl 
in  all  cases  be  previously  made  to  the  individuals  affected,  under 
some  equitable  assessment  to  be  provided  by  law.    This  is  a 
necessary  qualification  accompanying  tbe  exercise  of  legislative 
power  iu  taking  private  property  for  public  uses.     The  limita- 
tion is  admitted  by  the  soundest  authorities,  and  is  adopted  hy 
all  temperate  and  civilized  governments  from  a  deep  and  uni- 
versal sense  of  justice."    See  also  The  People  v.  PlaU,  17  Johns. 
215  [8  Am.  Dec.  382].     In  this  case,  the  chancellor  with  great 
propriety  exercised  his  judicial  power  in  defense  of  private 
rights  against  legislative  encroachment,  by  ordering  an  injunc- 
tion to  issue,  prohibiting  the  trustees  of  Newburgh  from  divert- 
ing a  stream  of  water  of  the  plaintiff,  to  the  supplying  the  vil- 
lage with  pure  and  wholesome  water,  until  some  provision  was 
made  for  affording  compensation  to  the  plaintiff;  no  provision 
having  been  made  by  tbe  statute  to  remunerate  those  through 
whose  land  the  water  issuing  from  the  spring  had  been  accus- 
tomed to  flow. 

We  are  now  prepared  to  look  into  the  law  incorporating  thia 
railroad  company,  with  a  view  of  ascertaining  whether  its  pro- 
visions are  in  accordance  with  the  constitution  or  its  spirit; 
whether  it  directs  payment  to  tbe  plaintiff,  or  whether  provision 
is  made  that  he  shall  most  certainly  be  paid  for  the  land  taken 
by  the  defendants  for  their  road.  If  no  provision  be  made  for 
an  absolute  and  certain  payment  at  a  future  day,  then  we  are 


Dec.  1837.]  Bloodgood  v.  M.  &  H.  B.  B.  Oo.  339 

bound  bo  to  construe  the  law  as  to  make  it  conform  with  the 
proTisions  of  the  constitntion.     The  act  provides,  that  the  cor- 
poration shall  pay  the  owner  or  owners  for  the  land  taken. 
When  is  this  payment  to  be  made?    There  is  no  precise  speci- 
fied time  of  payment  particularly  designated  in  the  act,  nor  is 
there  any  safe  and  nnqaestioned  fund  provided  for  payment, 
nor  any  seouzity  provided  therefor,  except  tbe  solvency  of  the 
corporation.    It  can  not  be  admitted  that  the  legislature  in- 
tended to  deprive  the  plaintiff  of  his  property,  compelling  him 
to  rely  on  the  solvency  of  this  company  for  compensation. 
There  is  no  certainty  of  payment  in  this;  for  non  constat  but 
that  the  company  may  be  utterly  insolvent  before  they  shall 
have  completed  their  enterprise.    I  have  no  doubt  of  the  per- 
fect solvency  of  this  corporation,  and  their  unquestioned  ability 
to  make  compensation,  either  before  they  commenced  or  after 
they  had  completed  their  road;  but  we  are  looking  for  a  princi* 
pie  which  shall  be  of  general  application,  irrespective  of  the 
solvency  of  any  particular  corporation — a  principle  which  shall 
shield  and  protect  the  citizen  from  all  hazard  of  loss,  securing 
to  him  absolute  certainty  of  compensation  for  his  property  taken 
for  public  use.     To  render  the  law  constitutional,  then,  we 
mast  intend  that  the  legislature,  iu  the  provisions  they  have 
made,  have  declared  that  compensation  shall  be  made  before  the 
property  can  be  taken. 

This  is  no  forced  construction  of  the  act.  In  the  construc- 
tion of  statutes  made  in  favor  of  corporations  or  particular  per- 
sons, and  in  derogation  of  common  right,  which  ore  statutes  not 
deserving  of  much  favor,  we  are  not  only  not  to  extend  them  be- 
jond  their  express  words  and  their  clear  import:  Sprague  v.  Bird- 
loU,  2  Cow.  420;  but  are  to  confine  them  within  the  bounds  and 
limits  prescribed  by  the  constitution;  they  are  to  be  construed 
in  favor  of  the  legal  owner,  and  in  the  preservation  of  his  cou- 
stitotioual  rights.  The  act  declares  that  the  corporation  may 
enter  upon,  and  take  possession  of,  and  use  all  such  lands  and 
real  estate,  etc.,  provided  that  all  lands  or  real  estate  thus  en- 
tered and  taken  possession  of  and  used  by  the  corporation, 
hhull  be  purchased  by  the  said  corporation  of  the  owner  or  own- 
ers of  the  same,  at  a  price  to  be  mutually  agreed  upon  betwixt 
them.  It  is  conceded  that  if  the  proviso  had  read,  that  all  lauds 
or  real  estate  thus  entered  upon  and  taken  possession  of,  and 
to  be  used  by  the  said  corporation,  shall  be  purchased,  etc., 
that  there  could  have  been  no  doubt  that  payment  must  precede 
tbe  use.     As,  however,  no  certain  payment  at  a  future  day  is 
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provided,  we  must  construe  this  law,  in  order  to  sustain  its  eon- 
stitntionalitj,  so  as  to  read  as  suggested.  The  payment  most 
precede  the  use.  It  is  true,  as  suggested  by  the  learned  judge 
who  deUvered  the  opinion  in  the  case  in  the  court  below,  that 
**  an  examination  of  the  soil  by  plowing  or  digging  might  bo 
indispensable,  in  order  to  determine  the  practicability  of  a  par- 
ticular location,  or  the  expediency  of  adopting  one  route  in 
preference  to  another.  The  quantity  of  land  necessary  for  the 
construction  of  the  road,  and  the  damages  sustained  by  the 
owner  in  consequence  of  the  taking  or  occupation  thereof  bj 
the  company,  would  scarcely,  in  any  instance,  be  accurately  de- 
termined until  the  road  wds  completed,  or  considerably  ad- 
vanced in  its  construction."  These  are  inconveniences  easily 
to  be  foreseen  in  this  case,  as  well  as  in  all  others  where  an  at- 
tempt is  made  to  violate  the  sanctity  of  private  rights;  but  thej 
are  not  to  be  taken  into  the  account,  nor  to  be  urged  in  favor 
of  those  who,  under  color  of  law,  are  seeking  to  wrest  from  the 
citi2Een  his  private  property. 

Inconvenience  and  necessity,  the  standing  arguments  in 
justification  of  usurpation,  are  not  here  to  be  urged  in  excuse 
for  frittering  away  or  overriding  the  plain  and  palpable  intent 
of  the  constitution.  The  rights  of  the  citizen,  at  the  hazard  of 
all  inconvenience  and  necessity,  are  to  be  scrupulously  guarded 
and  protected.  The  inconveuience  suggested  is  in  the  power  of 
the  citizen  to  obviate;  which  he  may  or  may  not  do,  at  his 
pleasure.  If  he  is  willing  to  assume  upon  himself  the  risk  of 
receiving  compensation  for  his  land  from  the  company,  where 
no  other  certain  means  of  payment  is  provided  for  him,  he  has 
the  undoubted  right  to  permit  his  land  to  be  taken  and  used 
before  payment;  this  is  a  matter  of  arrangement  between  him 
and  the  company,  with  which  neither  the  government  nor  in- 
dividuals have  any  right  to  interfere.  But  the  learned  judge 
says:  '*  The  proviso  relates  merely  to  the  final  and  absolute 
vesting  in  the  corporation  of  the  fee  simple  of  the  land  thus 
taken  possession  of;  the  land  must  be  purchased,  or  appraised 
and  paid  for,  before  the  title  can  vest  in  the  corporation/*  This 
is  certainly  true;  but  the  final  and  absolute  vesting  in  the  cor- 
poration of  the  fee,  is  imposed  as  a  condition  to  the  use  of  the 
land.  The  land  is  to  be  taken,  provided  the  corporation  par- 
chase  it  of  the  owner;  the  fee  in  such  case  will  be  vested  in  the 
corporation  by  the  conveyance;  if  they  can  not  agree  as  to  the 
price,  then  the  damages  are  to  be  assessed  in  the  mannef 
pointed  out  by  the  act,  and  upon  the  corporation  depositing  in 
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any  bank  in  the  city  of  Albany,  the  amoant  of  such  damages  to 
the  credit  of  the  owner,  then  the  act  transfers  the  fee  to  the 
corporation ;  in  either  event,  the  fee  most  pass  before  the  cor- 
poration have  any  right  to  nse  and  occupy  the  land.  Any  use 
or  occupancy  of  the  land  vrithout  the  consent  of  the  owner, 
beyond  examination  and  survey,  before  payment  made  in  one 
or  other  of  the  modes  prescribed  by  the  act,  is  a  trespass: 
Eughea  ▼.  Trustees  of  Modem  College^  1  Yes.  188;  Shand  v.  Heri" 
denon,  2  Dow's  ParL  521, 523;  Belknap  v.  Belknap,  2  Johns.  Oh. 
473  [7  Am.  Dec.  548]. 

The  making  or  adequately  providing  compensation  is  a  con- 
dition precedent;  it  must  be  fully  and  literally  performed  be- 
fore the  citizen  can  be  deprived  of  the  use,  occupancy,  or  fee  of 
his  knd.  Let  us  for  a  moment  see  the  effect  of  a  contrary  rule. 
If  the  corporation  are  justifiable  in  occupying  and  using  the 
phdntiffa  land  without  paying  for  it,  and  are  not  liable  in  tres- 
pass for  such  occupancy  and  use,  why  should  the  company  want 
the  fee?  All  the  company  want,  is  the  undisturbed  use  of  the 
land;  to  them  it  is  totally  unimportant  in  whom  the  fee  is 
vested.  They  want  not  the  fee,  but  the  use;  and  if  they  can 
enjoy  the  use  without  making  any  compensation  for  such  use, 
the  purchase  of  the  fee  by  them  would  be  an  idle,  nonsensical 
waste  of  their  money.  Though  corporations  have  no  con- 
scieDces  nor  souls  to  commiserate  the  condition  of  others; 
though  they  are  not  far-famed  for  a  ready  willingness  to  dis- 
pense justice  to  those  who  may  have  claims  upon  their  coffers, 
yet  they  are  proverbial  for  their  keenness  and  sagacity  in  amass- 
ing wealth,  and  not  too  unfrequently  at  the  expense  of  others. 
Who  can  imagine  that  a  railroad  corporation  will  pay  for  the 
fee  of  the  land  over  which  their  road  is  laid,  if  they  can  have 
the  undisturbed  use  of  it  for  nothing?  And  what  interest  can 
they  have  in  making  an  advance  to  have  the  amount  of  dam- 
^es  assessed,  if  they  can  fully  enjoy  the  use  and  occupancy  of 
the  land  without  it;  for  it  will  be  remembered  that  by  the  act, 
in  case  of  a  disagreement  as  to  price,  it  is  made  the  duty  of  the 
governor,  upon  a  notice  to  be  given  to  him  by  the  said  corpo- 
ration, to  appoint  three  commissioners,  etc.,  to  determine  the 
damages.  The  owner  of  the  land  has  nothing  to  do  with  it. 
fle  is  not  authorized  by  the  act  to  take  any  measures  to  com- 
pel an  assessment  to  be  made;  he  must  wait  patiently  the  good 
^  and  pleasure  of  the  corporation.  I  will  here  make  the 
pt^ssing  remark,  that  this  provision  of  the  statute  authorizing 
the  appointment  of  these  commissioners,  upon  the  application 
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of  the  company  only,  is  clearly  indicative  of  the  sense  and  de- 
termination of  the  legislature  that  compensation  must  be  made 
before  the  property  can  be  taken  or  used.  It  is  only  in  this 
view  of  the  statute  that  the  company  could  have  any  interest 
to  make  such  application;  an  interest  which  the  legislature  in- 
tended to  create  for  the  protection  of  private  right,  and  to  com- 
pel a  rigid  compliance  with  the  provisions  of  the  constitution. 

But  it  is  said  that  the  corporation  will  be  compelled,  by  due 
course  of  law,  to  make  remuneration,  or  in  the  language  of  the 
learned  judge  below,  "  That  the  plaintiff  would  have  an  ample 
remedy  in  such  a  case  in  some  form  of  action,  there  can  be  no 
question."  What  form  of  action?  I  know  of  no  action  so 
simple  and  so  well  adapted  to  the  attainment  of  full  and  equal 
justice  as  an  action  of  trespass,  particularly  when  trespass  baa 
been  in  point  of  fact  committed,  unjustified  by  any  constitu- 
tional law,  as  that  law  would  be,  as  set  forth  in  the  defendants' 
plea  as  a  justification.  It  is  further  contended  that  the  ascer- 
tainment of  damages,  and  the  payment  thereof,  are  conditions 
subsequent.  Subsequeut  to  what?  to  the  vesting  of  the  fee? 
The  fee  is  vested  simultaneously  with  the  payment  of  the  dam- 
ages, and  not  before.  Subsequent  to  the  use  and  occupation  of 
the  land  ?  Then  may  the  owner  be  prohibited  from  asking  indem- 
nification until  the  corporation  shall  have  ended  by  its  own  lim- 
itation. Subsequent  to  the  completion  of  the  road?  Where  is 
the  law  declaratory  of  this,  and  where  the  tribunal  or  authority 
to  determine  when  the  road  shall  be  deemed  to  be  completed  ? 
But  the  road  may  never  be  completed;  the  corporators  may 
abandon  their  enterprise  in  despair,  from  a  conviction  that  it  ia 
absolutely  profitless  not  only,  but  that  if  persevered  in,  Avould 
involve  evexy  one  concerned  in  insolvency  and  ruin.  Mast, 
then,  the  owner's  compensation  for  his  land  depend  upon  the 
contingency  of  the  enterprise  being  a  profitable  or  successful 
one?  Who  can  subscribe  to  a  proposition  so  monstrous  and 
absurd  ?  If  there  be  any  one  act,  thing,  or  event  which  can  be 
named,  subsequent  to  wbich  the  owner  is  to  be  paid  for  hla 
laud,  what  is  the  consequence  of  non-payment?  A  forfeiture, 
it  is  answered.  A  forfeiture  of  what  ?  Not  of  the  fee,  for  thai 
does  not  vest  till  payment,  but  of  the  right  to  use  and  oocapj 
the  plaintiff's  land  for  a  railroad;  a  right  which  never  existed, 
and  never  can  exist  but  upon  a  just  compensation  made. 

But  admit  the  right  to  exist,  and  that  it  be  forfeited  for  non- 
payment of  the  damages:  Is  this  forfeiture  compensation?  Ifl 
this  payment  to  the  owner  for  the  loss  of  his  buildings,  the  dis- 
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figuration  and  mutilation  of  Lis  property ,  his  deprivation  of  the 
use  of  it,  and  the  expense  of  replacing  his  buildings  and  fences, 
and  restoring  his  fields  to  a  condition  fit  for  cultivation  ?  In- 
deed, if  this  be  the  law  of  the  land,  far  better  would  it  be  for 
08  to  be  ruled  with  Asiatic  despotism  (for  then  we  should  kuow 
we  were  slaves),  rather  than  live  in  a  land  of  freedom,  of  writ- 
ten oonstitutioDs,  guaranteeing  to  every  citizen  the  enjoyment 
of  his  property,  with  assurance  that  it  shall  not  be  taken  from 
him  but  upon  just  compensation,  yet  holding  it  upon  so  frail 
and  precarious  a  tenure  as  the  whim  or  caprice  of  a  legislature, 
which  would  render  our  condition  still  more  intolerable. 

In  Jackson  v.  Winn's  EeirSj  4  Litt.  828,  it  was  held  that  it 
was  not  competent  to  the  legislature  to  take  or  apply  to  public 
use  the  property  of  any  individual,  without  just  compensation 
being  previously  made  therefor;  and  Parker,  C.  J.,  in  Stevens 
V.  The  Proprietors  of  the  Middlesex  Canal,  12  Mass.  468,  said: 
"  If  the  legislature  should,  for  public  advantage  and  conven- 
ience, authorize  any  improvement,  the  execution  of  which  would 
require  or  produce  the  destruction  or  diminution  of  private 
property,  without  affording  at  the  same  time  means  of  relief  and 
indenmification,  the  owner  of  the  property  destroyed  or  injured 
would  undoubtedly  have  his  action  at  common  law  against 
those  who  should  cause  the  injury,  for  his  damages.  For  al- 
though it  might  be  lawful  to  do  what  the  legislature  should 
antborize,  yet,  to  enforce  the  principles  of  the  constitution  for 
ihe  security  of  private  property,  it  might  be  necessary  to  con- 
sider such  a  legislative  act  as  inoperative,  so  far  as  it  trenched 
OQ  the  rights  of  individuals."  See  also  Gallendar  v.  Marsh,^  1 
Kck.  431. 

Upon  the  whole,  I  am  of  opinion  that  an  action  of  trespass 
well  Ues  in  this  case,  and  that  the  defendants'  plea  is  radically 
defective,  in  that  it  does  not  aver  payment  made  to  the  plaintiff 
for  his  land,  in  one  or  the  other  of  the  modes  prescribed  by  the 
Mt,  and  that  the  judgment  of  the  supreme  court,  based  upon 
coutrary  principles,  should  be  reversed.  The  decision,  on  this 
point,  in  my  judgment,  disposes  of  this  case. 

The  chancellor,  however,  at  the  argument  desired  the  court 
io  pass  distinctly  on  the  question,  whether  the  law  incorporat- 
ing the  defendants  was  a  constitutional  law,  and  as  a  sufficient 
noniber  of  the  members  of  the  court  had  manifested  their  assent 
to  the  proposition  of  the  chancellor,  I  shall  proceed  very  briefly 
to  consider  that  question.    I  might  perhaps  be  permitted  to  ob- 

1.  Colfendar  T.  ifon^ 
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serve,  that  little  remains  to  be  said  after  the  very  alle  and  elab- 
orate argument  of  the  counsel  in  the  case  of  Beekman  v.  TheSara* 
toga  and  Schenectady  Railroad  Company,  3  Paige,  45  [22  Am.  Dec. 
679],  aod  the  no  less  able  and  satisfactory  opinion  of  the  pres- 
ent chancdlor,  delivered  on  that  occasioD.  Indeed,  after  the 
decision  of  that  case,  I  had  supposed  there  was  no  longer  any 
room  for  doubt  upon  the  subject.  Doubts,  however,  it  seems 
do  exist,  and  it  is  meet  and  proper  that  that  question  should  be 
put  at  rest  by  an  express  adjudication  of  this  court:  Yatt.,  b. 
1.,  c.  9,  sec.  100,  says:  **The  utility  of  highways,  bridges, 
canals,  and  in  a  word,  of  all  safe  and  commodious  ways  of  com- 
munication, can  not  be  doubted.  They  facilitate  the  trade  be- 
tween one  place  and  another,  and  render  the  conveyance  of 
merchandise  less  expensive,  as  well  as  more  certain  and  easy. 
The  merchants  are  enabled  to  sell  at  a  better  price,  and  obtain 
preference;  an  attraction  is  held  out  to  foreigners,  whose  mer- 
chandise is  carried  through  the  country,  and  who  diffuse  wealth 
in  all  places  through  which  they  pass:  Sec.  101.  One  of  the 
principal  things  that  ought  to  employ  the  attention  of  the  gov- 
ernment, with  respect  to  the  welfare  of  the  public  in  general  and 
of  trade  in  particular,  must  then  relate  to  the  highways,  cantJs, 
etc.,  in  which  nothing  ought  to  be  neglected  to  render  them 
safe  and  commodious:  Sec.  103.  The  construction  and  preser- 
vation of  all  these  works  being  attended  with  great  expense, 
the  nation  may  very  justly  oblige  all  those  to  contribute  to 
them  who  receive  advantage  from  their  use.  This  is  the  legiti- 
mate origin  of  the  right  of  toll. 

These  propositions  have  the  ready  assent  of  every  enlightened 
individual  in  every  country,  and  under  any  and  every  kind  of 
government.  In  the  days  of  Yattel  there  were  no  railroads, 
and  in  all  probability  the  obligation  of  government  to  con- 
struct railroads  in  no  measure  entered  into  his  consideration 
when  indicting  those  general  propositions;  they  nevertheless 
come  within  the  spirit  of  national  obligation  in  a  most  emphatic 
manner,  as  the  government  are  thereby  most  effectually  en- 
abled to  fulfill  the  just  expectations  and  serve  the  most  substan- 
tial interests  of  the  community.  That  the  government  have  not 
only  the  power,  but  that  it  is  most  emphatically  their  duty  and 
interest,  to  construct  railroads  where  the  public  interest  and 
convenience  demand  them,  can  not  admit  of  a  doubt;  for  such 
purpose  they  are  authorized  to  take  private  property,  upon  ren- 
dering just  compensation;  and  they  are  in  like  manner  joatified 
in  exacting  toll  from  those  who  travel  on  them,  as  a  means  to 
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reimburse  the  sUtte  for  the  expense  of  their  construction  and 
reparation.  I  apprehend  no  one  will  be  disposed  to  doubt  or 
question  the  truth  of  these  propositions.  This  state,  as  well  as 
many,  if  not  all  of  the  states  of  this  union^  have,  since  the 
foundation  of  the  goremmenty  exercised  this  rightful  power  iu 
the  construction  of  canals,  some  in  the  construction  of  railroads, 
and  all  in  authorizing  the  construction  of  turnpike  roads  and 
bridges,  and  the  establishment  of  ferries.  Bridges  and  ferries 
are  pubHci  juris,  and  turnpike  grants  are  made  on  the  hypo- 
thesis that  lands  taken  for  the  road  are  taken  for  public 
purposes:  7  Pick.  496,-^  2  N.  H.  25;»  20  Johus.  742,  743.*  If, 
howerer,  the  state  shall  not  deem  it  wise  or  expedient,  at  its 
own  expense,  to  construct  a  railroad,  can  there  be  any  doubt  of 
its  power  to  impart  this  authority  to  others?  I  know  of  no  in- 
stance in  which  this  state  has  at  its  own  expense  constructed  a 
turupike  road,  aud  yet  our  statute  books  are  filled  with  turn- 
pike grants;  and  who  has  eyer  called  them  in  question  ?  In- 
deed, upon  the  argument  here,  as  on  all  other  occasions,  it  has 
erer  been  conceded  that  the  legislature  have  an  undoubted  cod- 
stitational  right  to  charter  a  turnpike  company,  and  to  author* 
iie  the  company  to  take  private  property  on  which  to  construct 
their  road,  upon  rendering  just  compensation.  Such  conces- 
sions having  been  always  made  by  the  most  eminent  counsel, 
and  having  beeu  sanctioned  by  the  most  learned  judges  on  con- 
Btitntional  law,  practiced  upon  and  acquiesced  in  since  the 
organization  of  our  goYemment,  present  such  au  exposition  oi 
the  constitution,  and  so  ratify  the  exercise  of  this  legislative 
power  under  it,  that  the  courts  will  not  shake  or  control  it. 
Stuarl  V.  Laird,  1  Cranch,  299. 

Bailroads  are  constructed  for  the  same  purposes  and  with  the 
same  objects  as  turnpike  roads,  to  facilitate  travel  and  the 
transportation  of  property,  and  the  receiving  of  toll  for  such 
travel  and  transportation.  The  grant  of  an  exclusive  right 
to  toll,  as  well  on  railroads  as  on  turnpikes,  is  the  consid- 
eration by  which  individuals  are  invited  to  expend  money 
in  their  construction,  and  to  assume  the  hazard  of  their  being 
profitable  enterprises:  Newbvrgh  Turnpike  Company*  5  Johns. 
Oh.  112.  Whether  the  toll  be  received  by  the  state,  or  by  the  oor^ 
poration,  can  not  affect  the  character  of  the  road  for  public  use- 
hhiess,  any  more  than  the  receipt  of  toll  at  bridges  and  ferries 
fixes  the  character  of  those  works.     Bailroads  are  not  only  oi 

1.  Charles  River  Bridge  Co.  y.  Warren  Bndffe  Co. 

2.  State  T.  Town  of  Hampton.  3.  Mogen  v.  Bradthaw. 
4.  Newbwrgk  Turnpike  Company  ▼.  MUler;  S.  0.,  9  Ara.  L'^<o.  274. 
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grea&  public  use  in  the  ordinary  business  transactioDs  of  the 
citizen,  but  thej  may  be  more  advantageously  used  than  turn- 
pike roads  for  national  purposes;  for  the  transportation  of 
troops  and  munitions  of  war  at  times  when  rapidity  of  trans- 
portation may  be  of  vital  importance  to  the  safety  of  the  re- 
public; for  the  transportation  of  mails,  and  the  rapid  dissenuna- 
tion  of  intelligence,  which  is  the  life  of  liberty,  and  more  than 
any  other  mode  of  conveyance,  they  tend  to  annihilate  distance, 
bringing,  in  effect,  places  far  distant  near  to  each  other:  tending 
in  their  magic  influence  to  the  extension  of  personal  acquaint- 
ance, the  enlargement  of  business  relations,  and  cementing' 
more  firmly  the  bond  of  fellowship  and  union  between  the  in- 
habitants of  the  states.  Next  to  the  moral  lever  power  of  the 
press,  should  be  ranked  the  beneficial  influence  of  railroads  in 
their  effects  upon  the  vast  and  increasing  business  relations  of 
the  nation,  and  the  promoting,  sustaining,  and  perpetuating  the 
happiness,  prosperity,  and  liberty  of  the  people. 

It  is  insisted  that  laws  authorizing  the  construction  of  rail- 
roads are  not  constitutional,  because  the  citizen  can  not  travel 
upon  them  with  his  own  carriage,  when  and  as  he  pleases. 
Admit  the  fact  to  be  so,  are  railroad  laws  to  be  deemed  uncon- 
stitutional for  this  cause  ?  Laws  authorizing  the  constractaoo 
of  canals  and  turnpikes  are  conceded  to  be  constitutional;  jet  can 
no  citizen  travel  on  either  of  these  with  such  vehicles  as  he 
pleases;  he  can  not  use  the  canal  with  a  boat  of  a  size  or  struc- 
ture different  from  what  has  been  or  may  be  prescribed  by  the 
canal  commissioners;  he  can  not  be  permitted  to  use  it  with  a 
steamboat,  destroying  the  embankments  by  the  commotion  of  the 
waters  which  its  wheels  would  create;  he  can  not  travel  a  turn- 
pike with  a  vehicle  which  would  occupy  the  whole  road,  thereby 
preventing  other  citizens  from  passing  thereon.  The  conveni- 
ence of  travel,  the  safety  of  the  citizens,  and  the  accomplishment 
of  all  the  ends  designed  by  all  public  improvements,  require 
the  adaptation  to  each  particular  mode  of  travel  of  such  vehiclee 
of  conveyance  as  are  fit  and  suitable  for  the  purpose. 

An  individual  can  not  travel  the  canal  with  a  four-wheeled 
carriage;  nor  a  railroad  with  a  canal-boat.  Not  only  are  the 
vehicles  to  be  adapted  to  each  particuhir  mode  of  travel,  but 
their  use  is,  and  necessarily  must  be,  subjected  to  such  salu- 
tary regulations  as  the  public  interests  shall  require,  to  secure 
to  every  citizen  an  equal,  convenient,  and  safe  participation  and 
enjoyment  of  the  improvement.  In  tbe  nature  of  things,  it 
can  not  be  permitted  that  every  citizen  shall  have  a  right  to 
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place  upon  a  railroad  his  own  car  and  locomotive.  The  ohjects 
designed  to  be  attained  in  the  use  of  railroads,  is  the  expedi- 
tion and  safety  of  convejance;  and  in  these  the  whole  commuity 
have  a  deep  interest,  which  mast  ever  be  considered  paramount, 
and  to  which  individual  interests  must  yield:  4  T.  B.  796.'  It 
is  obvious  to  the  observation  of  all  men,  that  if  every  individ- 
ual should  be  at  liberty  to  travel  a  railroad  in  his  own  car,  there 
necessarily  and  unavoidably  would  be  a  great  destruction  of 
property  and  life;  and  the  great  ends  which  these  improve- 
ments were  designed  to  accomplish  would  be  totally  frustrated 
and  destroyed.  But  because  individuals  may  not  in  their  own 
way  use  them,  they  are  not  the  less  public  improvements;  they 
are  not  the  less  of  great  public  use,  and  do  not  less  sub- 
serve the  great  interests  of  the  community  at  large.  The  laws 
authoriziug  their  construction,  are,  in  my  Judgment,  constitu- 
tional, provided  a  just  compensation  be  made,  or  most  certainly 
secnred  to  the  individuals  whose  lands  shall  be  taken  for  their 
construction  and  use;  and  ioasmuch  as  the  act  incorporating 
the  defendants,  authorizes  the  company  to  take  the  plaintiff's 
land  upon  making  him  a  just  compensation  therefor,  that  net  is 
therefore  constitutional.  It  was  well  remarked  by  Chief  Justice 
Marshall,  in  Fletcher  v.  Peck,  6  Cranch,  128,  that  "  the  ques- 
tion whether  a  law  be  void  for  its  repugnance  to  the  constitu- 
tion, is  at  all  times  a  question  of  much  delicacy,  which  ought 
seldom  if  ever  to  be  decided  in  the  affirmative  in  a  doubtful 
case.  The  court,  when  impelled  by  duty  to  render  such  a 
judgment,  would  be  unworthy  of  its  station,  could  it  be  un- 
mindfal  of  the  solemn  obligations  which  that  station  imposes. 
But  it  is  not  on  slight  implication  and  vague  conjecture  that 
the  legislature  is  to  be  pronounced  to  have  transcended  its 
powers,  and  its  acts  to  be  considered  as  void.  The  opposition 
between  the  constitution  and  the  law  should  be  such  that  the 
jadge  feels  a  clear  and  strong  conviction  of  their  incompatibil- 
ity with  each  other.*'  See  also  Cooper  v,  Telfair,  4  Oranch,  18, 
19,-«  Bank  of  Newbem  v.  Thylor,  2  Murph.  (N.  0.)  266. 

It  is  objected  to  the  constitutionality  of  this  law,  that  the 
value  of  the  property  taken  for  the  road  is  directed  to  be  as- 
sessed by  commissioners,  and  not  by  a  jury;  and  that  the  pro- 
▼iBion  of  the  constitution  of  this  state  declaring  "  that  no 
person  shall  be  deprived  of  his  property  without  due  process  of 
^w/' is  violated.  It  does  not  follow,  as  is  contended,  that 
these  damages  are  to  be  assessed  by  a  jury  in  court.     If  this 

1.  Governor  dc^ikt  Otut  PUu  MamufactMren  t.  Meredilk,  2.  4.  DaII.  IS.  19. 
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rigid  construction  should  prevail,  the  decrees  of  the  chancellor 
and  of  the  vice-chancellors,  and  the  judgments  of  courts  of  record 
on  the  reports  of  referees,  whereby  property,  both  real  and 
personal,  to  an  immense  amount,  are  sold  by  execution,  and  the 
title  of  one  citizen  thereto  transferred  to  another,  must  be  ad- 
judged unconstitutional  and  void.  It  is  unnecessary  to  enlarg^e 
on  this  point,  as  common  sense  and  express  judicial  decision  in 
this  court  {Livingiston  v.  Mayor  of  New  York,  8  Wend.  102),  and 
the  practice  of  this  state  since  1797  (3  Greenl.  ed.  of  Laws,  286), 
and  of  almost  every  state  in  the  union,  have  adopted  this  mode 
of  assessing  the  damages  of  owners,  where  lands  have  been 
taken  by  authority  of  the  government  for  public  use,  as  the  most 
convenient  and  best  fitted  to  ascertain  and  fix  that  amount  of 
just  compensation  to  which  the  owners  may  be  entitled.  There 
is  no  question  in  dispute  as  to  whom  the  property  belongs,  re- 
quiring judicial  decision  or  the  interposition  of  a  jury;  it  is 
only  in  cases  of  controversial  di£Sculties  between  citizen  and 
citizen  that  this  part  of  the  constitution  has  application.  In 
such  cases  the  rights  of  the  litigant  parties  to  the  property  in 
controversy  is  to  be  determined  by  due  course  of  law:  See  Barker 
V.  Henry,  Paine  C.  C.  565;*  Cooper  v.  Tel/air,  4  Granch,  18.' 
But  where  the  property  of  the  citizen,  acknowledgedly  his,  is 
taken  by  the  government  for  public  use,  the  only  point  of  in- 
quiry is,  what  is  the  value  of  the  property  taken,  or  the  amount 
in  damages  which  is  to  be  paid  to  the  owner,  as  a  just  compen- 
sation therefor?  The  mode,  in  which  those  damages  are  to  be 
ascertained,  is  not  prescribed  in  the  constitution,  and  is  bj 
necessary  consequence  left  to  legislative  discretion:  Livinff^an 
V.  Mayor  of  New  York,  8  Wend.  102  [22  Am.  Dec.  622]. 

It  is  further  objected,  that  the  company  are  not  obligated  to 
carry  passengers  or  property,  nor  are  they  compelled  to  keep 
their  road  constantly  in  repair.  This  is  an  objection  which 
might,  perhaps,  be  successfully  urged  were  we  acting  in  a  legis- 
lative capacity;  but  it  certainly  can  have  no  influence  in  any 
decision  to  be  made  as  to  the  constitutionality  of  the  law.  The 
public,  however,  are  not  remediless  as  against  the  evils  sug- 
gested. The  chancellor  has  full  and  ample  power  to  oorrect 
any  violation  of  the  letter  or  spirit  of  the  act,  and  to  reform  any 
abuses  the  company  may  venture  to  practice  on  the  oommanity : 
4  Wheat.  676.'  And  superadded  to  this,  the  legislature  have 
reserved  to  themselves  the  right  to  alter,  amend,  or  modify  the 
act  of  incorporation. 

1.  1  PalM  a  C.  6M.  2.  AXHOl.  It.  9.  MfartmmUk  ColUftr.  Wi 
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Ginng  to  the  act  incorpozating  the  defeudants,  the  constmo- 
tion  I  have  given  it,  in  relation  to  their  obligation  to  make  jufit 
eompenaation  to  the  owner,  before  his  land  can  be  used  and 
oceapied  in  defiance  of  his  rights,  I  have  no  hesitancy  in  say- 
lag  it  is  a  valid  and  constitutional  law.  If,  however,  the  court 
Bhall  determine  that  sach  oonstructiou  shall  be  giv^n  to  it  as 
will  aathorize  the  defendants  to  use  and  occupy  this  land  with- 
out zoaking  just  compensation,  in  one  of  the  modes  directed  by 
the  act,  then  I  am  equally  clear  in  saying  that  it  is  unconstitu- 
tional and  void. 

By  Tb40T,  Senator.  The  first  question  in  this  case  is,  whether 
the  proviso  in  the  seventh  section  of  the  act  incorporating  the 
defendants  is  matter  precedent  or  subsequent,  that  is,  whether 
it  contemplates  that  the  railroad  company  should  make  com- 
pensation for  the  lands  necessary  for  the  construction  of  their 
road  before  they  took  possession  of  and  converted  them  to  their 
use,  or  merely  imposes  an  obligation  to  pay  for  such  lands  as 
thej  shotild  have  taken  possession  of  and  converted  to  their 
use.  If  the  first  is  the  true  eonstruction  of  the  proviso,  then 
the  plea  is  bad,  for  no  principle  of  pleading  is  better  settled 
than  that  where  the  authority  relied  upon  for  defense  is  de- 
pendent for  its  existence  on  a  precedent  act  or  event,  the  per- 
formance of  that  act  or  the  occurrence  of  that  event  must  be 
shown  by  the  party  seeking  to  justify  under  the  authority;  and 
this  indeed  is  nothing  more  than  saying,  that  a  party  seeking 
to  justify,  must  show  sufficient  matter  to  justify.  If,  however, 
the  proviso  of  the  seventh  section  is  merely  an  obligation  on 
the  defendants  in  case  they  shall  have  entered,  and  not  a  con- 
dition on  the  performance  of  which  they  may  enter,  then  the 
plea  is  sufficient,  if  the  legislature  had  the  power  of  confemng 
upon  the  defendants  the  authority  which  the  act  expresses. 

If  the  construction  that  should  be  given  to  the  proviso  in 
eonnection  with  the  whole  act  be  doubtful,  there  are  two  con- 
siderations which  should  incline  the  court  to  regard  it  as  a  condi- 
tion; one  is,  that  powers  granted  by  the  legislature  to  corpora- 
tions or  to  individuals,  in  derogation  of  common  right,  should 
be  construed  strictly,  and  not  extended  beyond  what  is  clearly 
expressed,  and  especially  where  the  power  claimed  is  deroga- 
tory to  private  property.  The  other  consideration  is,  that  of 
avoiding  a  construction  which  imputes  to  the  legislature  an  at- 
tempt to  exercise  a  power  forbidden  by  the  constitution;  for 
mutual  respect  as  well  as  public  policy  demands,  that  conflicts 
of  opinion  between  different  departments  of  the  government, 
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on  questions  of  constitutional  power,  should  in  all  possible 
cases  be  avoided.    But  it  is  only  in  case  of  some  reasonable 
doubt  of  tbe  meaning  of  the  legislature,  founded  in  the  lan- 
guage of   tbe  act,  that  these  considerations  should  control 
courts  in  their  exposition;  for  if  consequences  are  to  gOTem 
in  the  interpretation  of  a  statute,  notwithstanding  its  meaning 
is  distinctly  expressed  by  appropriate  words,  it  will  follow  that 
courts,  through  an  excessive  solicitude  to  screen  the  legislature 
from  the  imputation  of  occasionally  transcending  its  constitu- 
tional powers,  will  get  habitually  to  transcend  their  own  con- 
stitutional powers — and  convertiDg  judicial    into    legislative 
functions,  inflict  a  hundred  wrongs  where  they  remedy  one. 
Although  judges  should  charitably  presume,  in  the  absence  of 
clear  evidence  to  the  contrary,  that  the  legislature  has  not  in- 
tended to  derogate  from  common  right,  much  less  to  transcend 
its  constitutional  powers,  yet  they  must  not  forget  that  many 
very  beneficial  statutes  are  in  derogation  of  common  right,  and 
that  all  legislatures  are  liable,  through  inadvertence  or  miscon- 
struction, to  exceed  their  constitutional  powers. 

The  power  accorded  to  our  judicial  tribunals  of  pronouncing 
upon  the  constitutionality  of  laws,  is  essentially  original  to  tbe 
institutions  of  this  country;  at  any  rate,  peculiarly  appropriate 
and  iudeed  indispensable  to  the  adjustment  and  regulation  of 
the  action  of  a  government  purely  democratic.  The  exertion  of 
this  power  imposes  upon  the  judiciary  a  delicate  and  often  an 
unwelcome  responsibility;  but  it  is  in  the  firm  and  fearless  ful- 
fillment of  this  responsibility  that  is  found  the  most  powerful  if 
not  the  only  effectual  barrier  that  can  be  erected  agamst  the 
tyrannical  exercise  of  political  power.  We  are  not  at  liberty, 
therefore,  in  tbe  present  case,  to  pervert  the  plain  language,  or 
disregard  tbe  explicit  expressions  of  the  statute,  either  from 
considerations  of  the  hardships  it  may  work  to  individuals,  or 
from  motives  of  delicacy,  or  feelings  of  respect  towards  the 
authority  that  enacted  it;  but  if,  on  careful  examination,  we 
find  its  meaning  and  intention  to  be  clear  and  positive,  we  must 
give  effect  to  them,  if  that  effect  be  constitutional,  and  if  it  be 
not,  it  is  our  province  and  duty  explicitly  to  say  so. 

The  act  in  the  most  direct  terms  authorizes  the  defendants  to 
cause  such  surveys  and  examinations  to  be  made  as  they  should 
deem  necessary  to  determine  the  most  advantageous  way  or 
course  in  which  to  construct  their  railroad,  and  then  expressly 
declares  that  it  shall  be  lawful  for  them  to  enter  upon  and  take 
possession  of  and  use  all  such  lands  and  real  estate  as  may  he 
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mdispenaable  for  the  constroction  and  maintenance  of  their  rail- 
road; and  then  comes  the  additional  enactment,  that  lands 
ihns  taken  possession  of  and  used  by  the  corporation,  which 
are  not  donations,  shall  be  purchased  by  the  corporation  of  the 
owners,  at  a  price  mutually  agreed  upon;  and  if  the  parties  can 
not  agree,  commissioners  are  to  be  appointed  to  determine  the 
damages  which  the  owners  of  the  lands  so  entered  upon  by  the 
corporation  have  sustained  by  the  occupation  thereof,  etc. 

If  we  confine  ourselves  to  the  language  of  the  statute,  and 
disregard  all  considerations  of  convenience  or  supposed  neces- 
sify,  which,  from  the  nature  of  the  subject,  the  legislature  must 
be  supposed  to  have  had  in  view,  it  would  be  difficult  to  find 
words  which  would  more  distinctly  authorize  the  defendants  to 
enter  upon  the  lands  required  for  the  construction  of  the  road, 
in  the  first  instance,  and  previously  to  any  effort  to  obtain  them 
of  their  owners  by  purchase  or  appraisement.  And  when  we 
come  to  the  provision  enabling  the  defendants  to  obtain  the  fee 
of  the  lands,  no  language  could  more  aptly  express  the  iaten- 
tioD  of  the  legislature  that  it  was  only  of  those  lands,  in  the  use 
and  occupation  of  which  the  defendants  already  were,  that  the 
fee  could  be  obtained.  It  seems  to  me  it  would  be  inverting 
the  whole  order  of  proceedings  authorized  by  the  statute,  and 
destroying  the  sense  of  the  proviso,  to  say  that  "  the  damages 
which  the  owner  or  owners  of  the  land  so  entered  upon  by  the 
fiaid  corporation,  has  or  have  sustained  by  the  occupation 
thereof/'  should  be  determined  before  they  had  been  sustained. 
In  the  language  of  the  supreme  court,  "It  was  obviously  the 
intention  of  the  legislature  to  authorize  the  corporation  to  enter 
upon  and  take  possession  of  such  land  as  they  should  think 
necessary  for  the  route  and  construction  of  their  road,  without 
requiring  as  a  condition  precedent  that  the  same  should  be 
(first)  appraised  and  paid  for."  The  reasons  given  by  that 
court  for  this  conclusion,  founded  on  the  nature  and  eircum- 
Btaoces  of  the  undertaking,  are  forcible  and  satisfactory,  and 
in  connection  with  the  words,  and  the  order  of  the  words  of  the 
act,  do  not  justify  imputing  to  the  legislature  an  intention  of 
which  they  have  afforded  no  evidence,  and  which  I  can  not  con- 
Bcientiously  say  I  think  they  entertained.  A  bare  opinion  that 
if  their  intention  had  been  directed  to  the  subject,  as  ours  has 
Iteeu,  they  would  have  withheld  or  modified  the  power  which 
their  act  bestows,  is  no  warrant  for  me  to  do  so.  We  are  to  be 
governed  by  the  law  as  it  is  made,  and  not  by  speculations  of 
what  law  would  have  been  made  had  the  legislature  contem- 
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plated  the  subject  in  the  new  aspects  iu  which  it  is  preseutedto 
us.  I  feel  constrained,  therefore,  to  decide,  that  the  plea  in 
this  case  contains  sufficient  matter  to  justify  the  entry  and  oe- 
cupation  by  the  defendants,  if  the  act  conferring  this  right  be 
constitutional. 

Whether  the  act  be  or  be  not  constitational,  is  the  next  and 
by  far  the  most  interesting  point  of  this  case.  The  act  is  alleged 
to  be  in  conflict  with  the  provision  of  the  constitution  of  this 
state,  that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation.  And  under  this  point  two  ques- 
tions arise:  1.  Whether  the  use  of  the  property  by  the  defend- 
ants, for  the  purposes  of  a  railroad,  is  a  public  use  within  the 
meaning  of  the  constitution;  and  2.  Whether  a  just  oompenaa- 
tion  for  the  property  is  secured  to  the  owner.  It  is  neeeesary 
that  both  these  questions  should  be  answered  affirmatively  in 
order  to  sustain  the  constitutionality  of  the  law.  But  as  I  am 
clear  in  the  opinion  that  the  latter  question  can  not  be  an- 
swered  affirmatively,  it  does  not,  in  my  view  of  the  case,  become 
necessary  to  determine  absolutely  the  answer  that  should  be 
given  to  the  other  question ;  and  I  am  the  less  disposed  to  aaenme 
unnecessarily  the  present  decision  of  it,  not  only  because  it  is 
one  of  the  most  difficult,  and  perhaps  altogether  the  most  im- 
portant question  that  has  ever  been  presented  to  this  court  since 
I  have  been  a  member  of  it,  but  also  because  the  limited  oppor- 
tunity which  I  have  had  since  the  argument  for  its  examination, 
does  not  assure  me  that  I  fully  comprehend  and  accurately  esti- 
mate all  the  considerations  that  should  be  regarded  in  the  final 
disposition  of  it.  But  still,  as  the  question,  if  not  now  definitively 
settled,  will  probably  soon  come  here  again,  and  in  a  form  to  re- 
quire a  direct  decision,  I  feel  that  it  may  not  be  improper,  nor 
wholly  useless,  to  present,  though  in  an  imperfect  form,  a  few 
considerations  which  some  reflection  upon  the  subject  has  aug- 
getited  to  my  mind. 

It  has  never  been  allowed  to  be  a  rightful  attribute  of  sov- 
ereignty in  any  government  professing  to  be  founded  upon 
fixed  laws,  however  despotic  the  form  of  the  government  might 
be,  to  take  the  property  of  one  individual  or  subject,  and  bestow 
it  upon  another.  The  possession  and  exertion  of  such  a  power 
would  be  incompatible  with  the  nature  and  object  of  all  govern- 
ment; for  it  being  admitted  that  a  chief  end  for  which  govern- 
ment is  instituted  is,  that  every  man  may  enjoy  his  own,  it 
follows  necessarily  that  the  rightful  exertion  of  a  power  by  the 
government  of  taking  arbitrarily  from  any  man  what  is  his  own. 
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for  ihe  piurpo&e  of  giving  it  lo  anGther,  would  Babrert  the 
f oiindAtion  principle  upon  which  the  govenuneni  was  organized, 
and  zeaelTe  the  political  community  into  its  original  chaotie 
elements.  This  power,  therefore,  instead  of  being  acknawledged, 
was  expressly  repudiated  by  the  Boman  law  at  the  height  of 
imperial  despotion;  so  that  even  when  the  lives  of  subjects 
were  wantonly  sacrificed  by  thousands  at  the  remorseless  bid- 
ding of  cruel  and  capricious  tyrants,  no  idea  seems  to  have  bee^ 
entertained  that  they  could,  except  by  the  interposition  of  legst 
forms,  transfer  the  property  of  one  subject  to  another.  Uvea 
Hobbes,  the  most  ingenious  of  all  advocates  for  the  absolute 
powers  of  government,  does  not  go  further  with  his  doctrine  on 
this  point  than  to  say,  that  the  property  which  a  subject  has  in 
his  goods,  consists  not  in  a  right  to  exclude  the  sovereign  from 
the  use  of  them,  but  consists  in  a  right  to  exclude  all  other  sub- 
jects from  the  use  of  them.  But  no  approved  writer  on  public 
law  will  be  found  to  go  as  far  as  Hobbes  in  vindicating  the  un- 
qualified right  of  tbe  sovereign  to  assume  at  will  the  property 
of  the  subject.  Every  other  writer  is  disposed  to  recognize  a 
distinction  between  right  and  power  as  applied  to  sovereign  and 
subject,  and  to  acknowledge  that  a  rightful  government  must  be 
founded  on  some  other  principle  than  that  of  mere  force.  Hence 
sn  original  compact,  founded  in  the  mutual  necessities  of  the 
individuals  about  to  constitute  a  political  communiJby,  is  im- 
plied in  all  cases,  and  the  respective  rights  of  sovereign  and 
subject  are  referred  to  this  supposed  compact  for  their  ascer- 
tainment. It  follows,  of  course,  that  as  the  terms  of  this  com- 
pact are  capable  of  being  shown  only  argumentatively,  difbr- 
enees  of  opinion  will  exist  in  regard  to  them.  To  avoid  this 
difficulty,  is  one  great  purpose  of  written  constitutions. 

But  though  differences  of  opinion  exist  as  to  the  extent  of  the 
principle  of  the  inviolability  of  private  property,  the  secure 
possession  and  undisturbed  enjoyment  of  property  by  individu* 
als,  is  universally  admitted  to  be  the  great  cement  of  the  social 
compact,  and  every  publicist  therefore  feels  the  necessity  of 
prescribing  some  safeguards  for  it  against  the  encroachments 
of  the  sovereign  power.  At  the  same  time  all  are  ready  to 
aclmowledge  it  to  be  a  principle  of  the  social  compact,  assented 
to  by  the  original  members  of  it,  that  in  public  emergencies  the 
right  of  individuals  over  their  property  must  yield  to  the  supe- 
rior necessities  of  the  state.  Whether  this  principle  be  denom- 
inated the  right  of  transcendental  propriety,  or  of  eminent 
demain,  or,  as  is  more  properly   by   Orotius,   the  force    of 
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Bupereminent  dominion,  it  means  notliing  more  or  less  than  an 
inherent  political  right,  founded  on  a  common  necessity  and 
interest,  of  appropriating  the  property  of  individual  members 
of  the  community  to  the  great  necessities  of  the  whole  commu- 
nity. This  principle  or  right  does  not  rest,  as  supposed  by 
some,  upon  the  notion  that  the  state  had  an  original  and  abso- 
lute ownership  of  the  whole  property  possessed  by  the  individ- 
ual members  of  it,  antecedent  to  their  possession  of  it,  and  that 
their  possession  and  enjoyment  of  it  being  subsequently  derived 
from  a  grant  by  the  sovereign,  it  is  held  subject  to  a  tacit  agree- 
ment or  implied  reservation  that  it  may  be  resumed,  and  all 
individual  rights  to  it  extinguished  by  a  rightful  exertion  of 
sovereign  power.  Such  a  doctrine  is  bringing  the  principles  of 
the  social  system  back  to  the  slavish  theory  of  Hobbes,  which 
however  plausible  it  may  be  in  regard  to  lands  once  held  in 
absolute  ownership  by  the  sovereignty,  and  directly  granted  by 
it  to  individuals,  is  inconsistent  with  the  fact  that  the  security 
of  pre-existing  rights  to  their  own  property  is  the  great  motive 
and  object  of  individuals  for  associating  into  governments. 
Besides,  it  will  not  apply  at  all  to  personal  property,  which  in 
many  cases  is  entirely  the  creation  of  its  individual  owners;  and 
yet  the  principle  of  appropriating  private  properly  to  publio 
use  is  full  as  extensive  in  regard  to  personal  as  to  real  property. 
But  in  whatever  this  principle  is  founded,  the  difficulty  is  not 
the  less  in  determining  the  limits  that  rightfully  bound  it. 

On  this  point,  the  wiiters  upon  public  law  are  not  agreed, 
nor  is  any  one  of  them,  that  I  have  been  able  to  consult,  satia- 
factory;  for,  while  all  admit  that  the  sovereign  or  transcen- 
dental propriety  consists  in  the  right  of  taking  the  property  of 
individuals  for  the  necessities  of  the  state,  no  one  succeeds  in 
defining  clearly  the  degree  of  necessity  that  justifies  the  ex- 
ertion of  this  right;  perhaps,  from  the  nature  of  the  case,  such 
a  definition  is  impracticable.  Qrotius,  lib.  8,  c.  20,  sec.  7, 
asserts  that  the  power  can  be  exerted  rightfully,  not  only  iii 
cases  of  extreme  necessity,  but  for  those  of  public  utility  {ob 
puMicam  vtilitatem),  while Puffendorff says,  that  "transcendental 
propriety  never  takes  place  but  in  the  extremities  and  necessities 
of  the  commonwealth;"  and  yet  he  quotes  from  BoBcler  what 
he  says  in  his  commentaries  upon  Grotius,  "that  this  neces- 
sity hath  its  different  degrees,  and  that  it  is  not  only  in  the  last 
extremity  this  power  should  be  made  use  of,"  though  Bceder 
admits  "  that  it  should  not  be  extended  too  far,  but  should  be 
reduced  to  equity  as  nigh  as  possible."    Bynkershoeck  inaisti 
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that  private  property  can  not  be  taken  on  any  terms,  without 
the  consent  of  the  owner,  for  purposes  of  public  ornament  or 
pleasure;  and  Burlemaque,  in  his  Principles  of  Law,  145, 
speaks  of  this  right  as  not  to  be  exercised,  * '  except  in  cases 
where  it  is  absolutely  necessaiy  for  the  public  good; "  and 
again,  page  150,  that  "  it  takes  place  only  in  a  case  of  necessity 
of  state,  which  ought  not  to  have  too  great  au  extent,  but  should 
be  tempered  as  much  as  possible  with  the  rules  of  equity.'' 

No  doubt  it  was  in  full  view  to  the  discordant  opinions  ex- 
pressed by  writers  on  public  law,  in  regard  to  the  application 
of  the  principle  of  supereminent  dominion,  and  with  a  matured 
design  of  affording  special  and  additional  protection  to  the  citi- 
zen against  the  exertion  of  it  by  the  government,  that  the  framers 
of  our  national  constitution  adopted  the  clause  in  question;  and 
it  is  reasonable  to  presume,  that  from  the  same  motives  and  for 
the  same  object,  it  was  transcribed  literally  from  that  instru- 
ment into  the  present  constitution  of  this  state.  In  both  in- 
struments, it  is  designed  to  be  as  well  a  limitation  as  a  defini- 
tion of  the  right  of  the  respective  governments  as  sovereign 
political  powers,  to  interfere  with  the  otherwise  absolute  right 
of  the  citizen,  to  the  undisturbed  possession  and  enjoyment  of 
his  own  property.  It  is  therefore,  I  think,  to  be  construed  in 
both  cases  as  equivalent  to  a  constitutional  declaration ,  that 
private  prox>erty,  without  the  consent  of  the  owner,  shall  be 
taken  only  for  the  public  use,  and  then  only  upon  a  just  com- 
pensation. 

It  is  not  very  certain  that  the  constitution  of  the  United  States 
contemplates  by  this  provision  any  other  than  a  direct  use  by 
the  government  itself  through  its  officers,  and  for  the  purposes 
of  the  government  as  a  political  being — as  in  cases  of  impress- 
ment for  military  service,  or  the  taking  of  lands  for  forts,  light- 
hooses^  dock-yards,  etc. ;  and  it  may  be  doubted  whether  the  na- 
tional government  has  the  power  by  virtue  of  sovereignty  to 
take  private  property,  without  the  consent  of  its  owner,  for  the 
purpose  of  dedicating  it  to  a  popular  public  use,  by  which  is 
meant  a  use  by  the  people  generally  as  individual  beings,  as  for 
a  conmion  highway.  If  it  be  correct  that  the  constitution  of  the 
United  States  does  not  reach  a  case  of  a  mere  x>opular  use,  but 
is  restricted  in  the  meaning  of  public  use  to  a  use  by  the  govern- 
ment as  an  organized  political  being,  a  question  possibly  might 
arise  whether  the  same  words  transferred  to  the  constitution  of 
this  state  are  to  be  restricted  to  the  same  meaning,  and  whether 
the  introduction  of  them  into  our  constitution  does  not  so  fax 
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operate  as  a  new  limitation  of  the  powers  of  the  state  fanotion- 
aries  as  to  make  the  legislative  acts,  appropriating  private  prop* 
erty,  passed  previonslj  to  the  new  constitution,  at  best  but 
questionable  precedents  for  those  that  may  be  passed  subse- 
quently to  its  adoption.  But  admitting  that  the  general  welfare 
and  eyen  imperative  public  necessity  require  such  a  construction 
of  legislatiye  power  as  shall  authorize  the  appropriation  of 
private  property,  not  only  for  the  use  of  the  state  in  its  political 
character,  as  in  case  of  canals  or  other  public  works,  where  the 
whole  property  remains  in  the  state,  but  also  for  the  use  of  the 
people  distributively,  or  as  individual  members  or  parts  of  the 
political  community,  as  in  case  of  highways,  streets,  squares, 
etc.,  we  are  then  to  inquire,  first,  whether  the  term  public  use 
is  not  in  either  case  to  be  confined  to  its  simple  sense  of  direct 
possession,  occupation,  and  enjoyment  by  the  public;  and  second, 
is  not  the  power  of  taking  private  property  for  public  use,  in 
any  event,  such  an  attribute  of  sovereignty  that  it  must  be  ex- 
ercised directly  by  the  sovereignty  acting  through  public  polit- 
ical agents,  and  can  not  be  delegated  to  individuals  or  corpora- 
tions, not  public  political  agents,  to  be  by  them  exercised  at 
their  own  discretion  and  for  their  own  benefit  ? 

When  we  depart  from  the  natural  import  of  the  term  "  pub- 
lic use,"  and  substitute  for  the  simple  idea  of  a  public  posses- 
sion and  occupation  that  of  public  utility,  public  interest,  com- 
mon benefit,  general  advantage  or  convenience,  or  that  still 
more  indefinite  term  public  improvement,  is  there  any  limita- 
tion which  can  be  set  to  the  exertion  of  legislative  will  in  the 
appropriation  of  private  property  ?    The  moment  the  mode  of 
its  use  is  disregarded,  and  we  permit  ourselves  to  be  governed 
by  speculations  upon  the  benefits  that  may  result  to  localities 
from  the  use  which  a  man  or  set  of  men  propose  to  make  of  the 
property  of  another,  that  moment  we  are  afloat  without  any 
certain  principle  to  guide  us.     One  man,  unwisely,  perhaps, 
prefers  to  suffer  his  lands  to  lie  unoccupied,  or  his  water  power 
to  remain  unimproved,  which  another  is  anxious  to  convert  to 
uses  highly  advantageous  to  the  public.     On  what  principle 
shall  a  law,  transferring  the  title  from   the  owner  to  his  more 
enterprising  neighbor,  on  the  payment  of  a  just  compensation, 
be  pronounced  unconstitutional,  if  using  property  beneficially 
to  the  public,  is  to  be  deemed  a  public  use  of  it  f    The  remark 
of  an  eminent  jurist,  2. Kent  Com.  340,  that  *'  it  must  undoubt- 
edly rest  in  the  wisdom  of  the  legislature  to  determine  when 
public  uses  require  the  assumption  of  private  property;  and  if 
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thej  ahould  take  it  for  a  purpose  not  of  a  public  nature,  as  if 
ttie  logislature  should  take  the  property  of  A.  and  giye  it  to  B.» 
Ae  law  would  be  unconstitutioQal  and  yoid,"  is  correct,  if  in- 
tended to  concede  to  the  legislature  merely  the  power  of  deter- 
mining what  property  in  a  particular  case  shall  be  taken  for 
the  public  use,  but  it  can  not  be  correct,  if  intended  to  concede 
to  the  legislature  the  power  of  determining  wliat  constitutes  a 
public  use  of  private  property;  and  therefore  I  must  dissent 
from  the  position  taken  by  the  chancellor  in  Beekman  v.  Sara- 
toga and  Schenectady  Bailroad  Company,  3  Paige,  73  [22  Am. 
Bee.  679],  where  he  says:  ''  If  the  public  interest  can  be  in  any 
way  promoted  by  the  taking  of  private  property,  it  must  rest 
in  the  wisdom  of  the  legislature  to  determine  whether  the  ben- 
efit to  the  public  will  be  of  sufficient  importance  to  render  it 
expedient  to  exercise  the  right  of  eminent  domain,  and  to  au- 
thorize an  interference  with  the  private  rights  of  individuals." 

This  position,  it  will  be  seen,  disregards  the  distinction  be- 
tween a  public  use  and  a  public  interest  in  a  particular  use  of 
private  property,  and  confers  on  the  legislature  the  right  of 
determining,  first,  that  the  public  interest  will  be  promoted  by 
the  particular  use  of  private  property;  and  next,  because  the 
public  interest  will  be  promoted  by  such  use,  that  therefore  it 
is  a  public  use;  and  finally,  it  being  a  public  use,  it  becomes  a 
mere  question  of  expediency  with  the  legislature  whether  they 
shaU  authorize  private  property  to  be  taken  to  subserve  it  or 
not  It  seems  to  me  that  such  a  construction  of  legislative 
powers  is  inconsistent  with  the  secure  possession  and  enjoyment 
of  private  property,  and  repugnant  to  the  language  and  object 
of  the  constitutional  provision.  Indeed,  it  concedes  to  legisla- 
tive discretion  a  wider  range  than  I  think  could  be  maintained 
for  it  on  the  principles  of  natural  law,  if  we  had  no  written 
constitution. 

It  is  not  denied  that  the  legislature  is  the  most  appropriate 
oigau  of  the  sovereignty  of  the  state  for  exercising  the  right  of 
eminent  domain,  but  they  can  only  exercise  the  right  or  power 
in  subordination  to  the  constitutional  authority;  which  authority 
they  can  not  enlarge  or  modify.  The  condition  that  the  prop- 
erty most  be  taken  for  public  use  is  as  much  above  their  reach 
and  control  as  it  is  above  the  reach  and  control  of  the  lowest 
innetionary  of  the  government,  who,  like  them,  may  have  occa- 
«on  to  invoke  this  attribute  of  sovereignty  in  an  emergency  of 
Bona  humble  department  of  the  public  service,  with  which  he 
nay  have  been  charged.    The  legislature  may  fitly  determine 
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when  and  under  what  circamstances,  as  to  the  mode  of  taking, 
private  property  shall  be  taken  for  the  public  use.  Bat  it  bj 
no  means  follows,  as  seems  to  have  been  supposed,  th&t  the 
legislature  can  determine  that  a  particular  use  is  a  public  use  of 
private  property,  within  tlie  meaning  of  the  constitution.  The 
nature  of  the  use  to  which  the  legislature  may  dedicate  the 
property  of  a  citizen,  is  not  established  by  the  name  which  they 
give  to  it,  but  is  an  inherent  and  inseparable  quality  or  charac- 
teristic which  can  not  be  changed,  however  it  be  denonunated« 
Much  less  are  we  to  confound  the  notion  of  legislative  discre- 
tion with  that  of  sovereign  power.  The  legislature  is  not  the 
sovereignty  of  the  state,  but  only  one  of  the  organs  of  the  sorer- 
eignty,  and  a  restricted  organ  iu  regard  to  all  matters  prescribed 
by  the  constitution,  and  necessarily,  therefore,  can  not  exercise 
any  power  which  by  the  fundamental  compact  is  prohibited  to 
the  sovereignty.  It  is  prohibited  to  the  government  of  the 
state,  even  in  its  sovereign  capacity,  to  take  private  property 
except  for  public  use;  consequently  it  is  not  in  the  power  of  the 
legislature  to  authorize  private  property  to  be  taken  for  any 
other  purpose. 

Nor  can  this  restriction,  which  is  upon  both  the  government, 
as  a  sovereignty,  and  upon  the  legislature,  as  its  organ,  be 
evaded,  or  the  power  which  it  limits  be  extended,  under  what- 
ever form  or  by  whatever  name  it  may  be  attempted.  If  it  be 
called  the  right  of  eminent  domain,  or  of  supereminent  domin- 
ion, it  comes  to  the  same  result,  for  these  are  only  other  names 
for  sovereign  power,  and  are  equally  included  and  controlled 
by  the  constitutional  restriction.  Therefore,  to  insist  that  the 
determination  or  expression  by  the  legislature  that  it  is  for  the 
public  interest  and  expedient  in  a  particular  case  to  exert  the 
right  of  eminent  domain,  or  the  power  of  sovereignty,  ipso 
facto,  establishes  that  the  power  of  sovereignty  is  rightfully  ex- 
erted, is  in  effect  to  insist  that  the  power  of  the  legislature 
is  above  the  power  of  the  constitution,  and  to  prove  that  in- 
stead of  possessing  a  government  of  defined  and  limited 
powers,  we  have  one  with  powers  more  extensive  and  ir- 
responsible than  those  of  the  regal  governments  of  Europe. 
But  happily  for  us,  this  is  not  so;  the  legislature  is  not  the 
creator  or  judge  of  its  own  powers;  but  is  the  creature  of  the 
constitution,  and  all  its  acts  must  be  in  subordination  to  it. 
In  the  examination,  therefore,  of  a  question  involving  the  con- 
struction of  constitutional  powers,  courts  are  to  be  guided 
by  the  constitution  itself,  and  are  not  to  be  controlled  by  tbe 
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acts  of  the  legislature,  or  to  be  further  influenced  bj  them  than 
a  due  respect  for  the  apparent  opinions  of  a  co-ordinate  branch 
of  the  government  may  demand.  Conceding  freely  to  the  leg- 
ialatare  the  right  of  appropriating  private  property  to  the  public 
use,  but  denying  confidently  to  it  the  power  of  making  that  a 
pablic  use  which  in  its  nature  is  not:  the  question  recurs, 
whether  the  use  by  the  defendants  of  the  lands  taken  from  the 
plaintiff,  for  the  purpose  of  constructing  thereon  a  railroad,  to 
be  owned  and  possessed  by  them  as  a  corporation,  is  that  pub- 
lic use  for  which  alone  private  property  can  be  taken? 

It  can  scarcely  be  urged  that  the  mere  circumstance  that  the 
defendants  are  a  corporation,  makes  their  case  different  from 
what  it  would  be,  were  they  a  simple  association  or  copartner- 
ship; for  the  shareholders  or  proprietors  are  equally  private 
citizens,  and  no  more  public  agents  in  a  political  sense  in  the 
one  case  than  in  the  other.    Their  obligation  to  the  public  and 
their  liability  to  individuals,  whatever  that  obligation  and  lia- 
bility may  be,  are  not  affected  by  the  fact  of  being  incorporated, 
for   had    the   legislature  granted  to  enumerated  individuals 
without  the  forms  of  incorporation,  the  same  privileges  and 
powers,  their  duties  and  responsibilities  would  have  been  the 
same.    A  franchise  may  be  granted  to  persons  in  their  natural 
capacity,  as  well  as  to  them  in  a  corporate  capacity.     The  road, 
therefore,  is  none  the  less  the  private  property  of  the  defend- 
ants; and  the  construction,  possession,  and  occupation  of  it  are 
none  the  less  for  private  emolument,  than  it  would  be  were  the 
owners  of  it  unincorporated.    In  looking  at  the  question  in  this 
aspect,  it  will  be  found  essentially  disembarrassed  from  all  other 
considerations  than  such  as  relate  to  the  fact,  whether  railroads, 
built,  owned,  and  possessed  by  individuals,  but  for  the  purpose 
of  transporting  for  pay,  such  passengers  as  may  desire  to  be 
transported  on  them,  are  for  that  reason  public  roads,  or  roads 
in  the  making  of  which  the  public,  in  its  sovereign  sense,  has 
that  degree  and  description  of  interest,  that  private  property 
may  be  taken  without  the  consent  of  its  owner,  for  the  purpose 
of  constructing  them,  on  the  principle  that  it  is  thereby  appro- 
priated to  the  public  use.     The  argument  in  support  of  this 
position  rests  mainly  on  the  ground  that  railroads  are  public 
improvements,  the  advantages  of  which  are  available  by  every 
person  who  seeks  them,  and  that  they  are  not  distinguishable 
from  public  highways,  and  especially  not  from  turnpike  roads. 
This  position  is  also  attempted  to  be  fortified  by  the  circum- 
stance that  the  privilege  of  making  a  road  and  taking  tolls  is  a 
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iniDcfaise,  and  as  sneh,  is  subject  to  be  regulated  and  restricted 
by  the  le^latore. 

It  is  not  to  be  doubted  that  nulroads  are  in  many  cases  pnbUo 
improTements  of  great  yalne  and'  uBefalness;  and  when  limited 
in  number  and  extent  to  the  means  and  wants  of  the  country, 
prodnctiye  of  an  increase  of  comfort  and  couTenience  to  in- 
dividuals, and  of  wealth  and  power  to  the  communities  in  which 
they  exist,  and  that  such  is  the  character  of  the  particular  rail- 
road owned  by  the  defendants  iu  this  case,  should  be  freely  ad- 
mitted.    But  is  this  enough  to  justify  the  couclusion,    that 
because  the  use  to  which  it  is  dedicated  by  its  owoers,  accom- 
modates indiyidoals,  and  thereby  advances  the  public  interest, 
therefore  it  is  such  a  public  nse  that  private  property  maj  be 
taken  to  promote  it?    Oan  the  constitutional  expression,  public 
use,  be  made  synonymous  with  public  improvement  or  general 
eoDvenience  and  advantage,  without  involving  consequences 
inconsistent  with  the  reasooable  security  of  private  property; 
much  more  with  that  security  which  the  constitution  guarantees? 
If  an  incidental  benefit  resulting  to  the  public  from  the  mode 
in  which  individuals  in  pursuit  of  their  own  interest  use  their 
property,  will  constitute  a  public  use  of  it,  within  the  intention 
of  the  constitution,  it  will  be  found  veiy  difficult  to  set  limits 
to  the  power  of  appropriating  private  property.     It  is  hardly 
necessary  to  illustrate  by  supposed  cases  tbe  extent  to  which 
such  a  doctrine  could  be  legitimately  carried. .    A  person  anxious 
to  establish  a  line  of  stages  for  the  public  accommodation,  cer- 
tainly might  ask  the  interposition  of  the  legislature  to  enable 
him  to  appropriate  his  neighbor's  horses  for  the  public  use;  and 
even  in  the  present  case,  the  legislature  might  have  authorized 
the  corporation  to  take  personal  property,  such  as  horses,  cars, 
etc.,  which  was  necessaiy  for  the  maintenance  of  their  railroad, 
on  tbe  same  principle  as  that  on  which  rests  the  authority  to 
take  the  lands  of  the  plaintiff.     It  is  not  sufficient  to  say  that 
the  legislature  will  exercise  this  power  of  appropriating  private 
property  with  discretion,  when   the  inquiry  is,  whether  the 
security  of  the  citizen  rests  in  the  discretion  of  the  legislature, 
or  in  the  guaranty  of  the  constitution. 

The  circumstance  that  the  privilege  of  making  a  railroad  and 
taking  tolls  thereon  is  a  franchise,  seems  to  me  to  have  less 
force  iu  determining  this  question  than  has  been  attributed  to 
it.  All  corporate  privileges  are  franchises,  and  the  use  oi  them 
may  be  regulated  or  restricted  by  leg^lation  as  much  as  the 
•feanbhises  of  railroad  corporations.     Banking  corporations,  in« 
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mnee  ooiporations,  and  many  others,  aze  franehises,  and  the 
goad  of  them  faaa  been  as  distinctly  on  the  groand  of  promot- 
ing the  poblie  interest,  as  the  grant  of  railroads.  In  erery 
■BDae  heaxing  on  ibis  question,  a  license  to  keep  a  tarem  is  a 
inuiebiBe,  and  the  -obligatiofi  of  the  tavem-keeper  to  the  pnblio 
andtoindiTidiials,  is  as  defined  and  as  eztenfflve  in  its  natnre 
asifast  of  a  z»Qroad  company;  and  there  is  the  additional  anal- 
ogy of -ttie  license  being  granted  for  pnblie  accommodation  and 
WnefiL  Bat  when  we  come  to  cases  like  these,  the  distinction 
between  the  taking  of  privadie  property  for  public  nse,  and  the 
fttking  of  it  for  an  individnal  use,  beneficial  to  the  public,  be- 
oomes  marked  and  obvious. 

I  find  only  one  decision,  out  of  our  state,  that  palpably  con* 
fooads  tins  distinction,  and  this  was  by  a  court  in  Tennessee, 
▼here  it  was  held  that  under  a  law  passed  in  1777,  the  land  of 
one  citizen  could  be  taken  for  the  use  of  the  mill  of  another,  on 
the  gronnd  that  the  mill  was  necessary  for  the  neighborhood, 
and  the  nnller  a  public  agent.  But  even  this  is  founded  on 
asaurmptions  not  maintainable  in  this  case,  and  how  far  it  was 
influenced  by  the  consideration  that  the  act  authorizing  the  ap- 
propriation was  anterior  to  the  constitution  of  the  state,  does 
not  appear.  If,  however,  it  decides  the  general  proposition, 
tbat  the  legislature  can  appropriate  the  laud  of  one  citizen  to 
make  a  mill-dam  for  another,  it  must  also  in  effect  decide  the 
more  startling  proposition,  which  I  am  sure  neither  the  courts 
nor  the  people  of  this  state  are  prepared  to  admit,  tbat  the 
fegialature  can  transfer  the  unimproved  mill-site  of  one  citizen 
to  another,  for  the  purpose  of  enabling  the  latter  to  build  a 
aatll  for  the  public  accommodation.  The  case  3  Fair.  233,'  turns 
on  the  point,  tbat  it  is  no  objection  to  the  power  of  appropriat- 
ing prrrate  property  to  the  public  use  by  the  legislature,  that 
tbe  measiire  contributes  also  to  the  emolument  and  advantage  of 
individuals  or  corporations — a  position  which  in  the  present 
ease  it  is  not  important  to  examine. 

The  distinction  between  the  taking  of  private  property  for  a 
omal  or  other  works  owned  by  the  state,  or  for  a  common  pub- 
hc  highway,  and  the  taking  of  it  for  a  railroad,  to  be  owned 
ty  a  corporation,  or  by  individuals,  is  too  obvious  to  need  par- 
tieolar  iUnstiration.  But  the  distinction  between  taking  private 
piopnty  for  a  turnpike  road  and  the  taking  of  it  for  a  railroad, 
is  certainly  much  less  so.  It  is  indeed  not  easy  to  draw  the 
tiae,  for  «i  some  points  the  two  cases  approximate  and  almost 
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blend,  bo  as  scarcely  to  admit  of  separation.  Still  I  think  tbere 
is  a  distinction,  founded  on  sensible  circumstances,  and  they 
who  insist  there  ii^  not,  should  bear  in  mind  that  by  confound- 
ing them,  they  do  not  necessarily  prove  that  the  power  granted 
to  railroad  companies  of  appropriating  private  property  is  con- 
stitutional — they  may  only  prove  that  the  power  granted  to 
turnpike  companies  is  not.  This  distinction  will  be  seen^  I 
think,  both  in  the  different  modes  of  using  the  two  roads^  and 
in  the  nature  of  the  property  which  the  respective  companiea 
have  in  them.  In  the  case  of  turnpikes,  it  is  not  only  that  the 
use  of  them  by  all  persons  is  unrestrained  and  direct,  in  their 
own  vehicles,  with  their  own  motive  powers,  and  according  to 
their  own  inclination  as  to  time  and  speed;  while  in  the  case 
of  railroads,  the  entire  immediate  use  is  by  the  owners  of  them, 
subjected  to  no  rules  but  such  as  are  prompted  by  a  regard  for 
their  own  interest  or  convenience.  Also,  in  the  case  of  turn* 
pikes,  every  person  has  the  power  and  right  of  using  the  road 
so  as  to  make  the  use  of  it  a  means  of  profit  to  himself,  as  by 
running  carriages  for  the  transportation  of  persons  or  property; 
while  in  the  case  of  railroads,  the  immediate  use  of  the  road 
being  with  the  proprietors  of  it,  it  can  be  a  means  of  direct 
profit  only  to  them.  The  property,  also,  which  the  companies 
have  in  the  two  descriptions  of  road  will  be  found  materially 
different.  A  turnpike  company  has  a  limited  or  qualified,  and 
not  an  absolute  estate  in  its  road. 

The  sixteenth  section  of  the  general  turnpike  law,  1  R.  S. 
684,  and  which  is  but  a  general  enactment  of  a  provision 
inserted  in  almost  every  previous  turnpike  charter,  pro- 
vides that  every  turnpike  corporation,  when  it  shall  have  been 
compensated  all  moneys  expended,  etc.,  with  ten  per  cent. 
interest,  may  be  dissolved  by  the  legislature,  and  then  "  all 
the  rights  and  property  of  such  corporation  shall  vest  in  the 
people  of  this  state."  The  effect  of  this  provision,  it  will 
be  seen,  is  to  secure  the  ultimate  property  of  the  road  to  the 
people,  and  to  allow  the  corporation  to  keep  the  road  and  leyy 
tolls  for  the  use  of  it,  only  until  they  are  reasonably  compen- 
sated for  the  moneys  they  have  expended  in  its  construction 
and  maintenance.  The  corporation  are  quasi  mortgagees  of 
the  road,  in  possession  for  the  purpose  of  reimbursing  them- 
selves, by  tolls,  for  the  moneys  advanced  by  them  in  that  be* 
half  for  the  public;  and  the  case,  in  this  respect,  is  not  essen* 
tially  different  from  what  it  would  be  if  the  state  made  these 
roads  and  imposed  tolls  for  the  mere  purpose  of  obtaining 
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payment  of  the  moneys  expended^  with  interest,  to  compensate 
for  the  risk.  In  the  one  case  as  in  the  other,  the  public  at  large 
has  a  benefit  in  the  perception  of  the  tolls,  inasmuch  as  their 
application  must  be  to  discharge  the  incumbrance  which  is  on 
the  roady  and  to  make  it  in  every  sense  a  free  public  highway. 
It  was  no  doubt  in  yiew  of  this  peculiar  feature,  that  Chancel- 
lor Kent  observed,  in  Bogera  v.  Bradshaw,  20  Johns.  742, 
"  Turnpike  roads  are,  in  x>oint  of  fact,  the  most  public  roads  or 
highways  that  are  known  to  exist,  and  in  point  of  law  they 
are  made  entirely  for  public  use,  and  the  community  have 
a  deep  interest  in  their  construction  or  preservation.''  But  in 
the  charter  of  railroad  companies,  especially  the  one  now  under 
consideration,  there  is  no  provision  securing  the  ultimate 
property  to  the  public.  There  is,  to  be  sure,  a  right  secured  to 
the  state  of  purchasing  within  a  prescribed  period;  but  which, 
ontil  exerted,  creates  no  reversionary  interest  in  the  state,  and 
consequently  the  public  has  no  benefit,  direct  or  remote,  from 
the  earnings  of  the  road,  which,  however  much  they  may  ex- 
ceed the  original  outlay  and  interest  and  expenses,  are  still  for 
the  exclusive  advantage  of  the  proprietors. 

The  next  inquiry  in  order  which  is  suggested  is,  whether  the 
taking  of  private  property  for  public  use  be  not  an  act  of  sove- 
reign power  that  can  only  be  exerted  directly  through  political 
agents  or  public  officers,  and  can  not  be  delegated  to  private 
individuals  or  to  a  private  corporation,  for  them  to  exert  at  their 
own  discretion  and  for  their  own  benefit  ?  That  the  defendants 
are  a  private  corporation,  as  distinguished  from  a  public  or 
political  corporation,  will  not  admit  of  any  dispute.  It  is  not 
sufficient  to  give  a  corporation  the  character  of  a  public  corpora- 
tion, that  its  operations  are  beneficial  to  the  public;  for  in  such 
Bense,  almost  every  corporation  having  its  origin  in  individual 
enterprise  and  its  object  in  individual  gains,  would  be  denomi- 
nated public;  and  not  only  banks  and  insurance  companies,  but 
transportation  and  manfacturing  companies  be  embraced. 
"Strictly  speaking,"  says  Mr.  Justice  Story,  Dartmouth  Col- 
lege -7,  Woodward,  4  Wheat.  468,  494,"  '*  public  corporations  are 
Buch  only  as  are  founded  by  the  government  for  public  purposes, 
where  the  whole  interests  belong  also  to  the  government,  such 
B8  towns,  cities,  counties;  but  a  bank  whose  stock  is  owned  by 
private  persons  is  a  private  corporation,  although  it  is  erected 
by  the  government,  and  its  objects  and  operations  partake  of  a 
public  nature.     The  same  doctrine  may  be  affirmed  of  insurance, 
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bridge,  and  turnpike  compameB."  It  will  be  Been  thafc  the 
term  public  ehoald  be  confined  to  corporations  oonstitutuis 
political  or  municipal  oommuniiiies  which  are  clothed  with  ex- 
iensive  civil  authority,  and  have  tar  their  object  the  goyezmment 
of  particular  portions  of  the  state. 

The  civil  code  of  Louisiana,  tit.  10,  c.  1,  art.  420,  makes  the 
only  division  of  corporations  into  political  and  private.  The 
first  are  those  which  have  principally  for  their  object  the  ad- 
ministration of  the  government  of  a  portion  of  the  state,  aad 
to  whom  a  part  of  the  powers  of  the  government  is  dele^^ted 
to  that  effect;  and  although  &ac3i  a  corporation  may  have  in- 
volved in  it  some  private  interests,  yet  as  its  principal  object  is 
the  exercise  of  municipal  or  political  functions,  it  seems  to  be 
appropriately  termed  a  political  or  public  corporation.  The 
civil  or  municipal  powers  of  such  corporations  may  be  regarded 
rather  as  distributions  than  as  delegations  of  the  sovereigfa 
powers  of  the  political  commonwealth  of  which  they  are  orgpan- 
ized  parts;  for,  being  recognized  by  the  constitution  or  orig^inal 
compact  of  the  community,  they  possess  within  their  pre- 
scribed spheres  of  action  a  right  to  the  discretionary  exercise 
of  certain  political  faculties,  which  does  not  and  can  not  attach 
to  a  citizen  or  association  of  citizens,  not  distinctly  clothed 
with  a  public  ofiBcial  or  political  character.  Town  officers,  for 
instance,  though  elected  by  a  local  corporation,  as  a  particular 
town,  are  in  every  sense  public  officers,  and  in  their  appropriate 
spheres  of  action,  the  legitimate  organs  or  representatives  of 
the  sovereignty  of  the  whole  state,  as  much  as  the  governor  of 
the  state  when  acting  within  his  constitutional  sphere;  and  the 
exertion  by  them  of  the  right  of  sovereignty  to  appropriate  pri- 
vate property  for  a  necessary  public  use,  as  land  for  a  highway, 
or  materials  for  repairing  it,  is  as  legitimate  and  as  direct  an 
exertion  of  the  right  of  sovereignty,  as  the  dedication  of  par- 
ticular property  to  the  public  use  by  a  legislative  act. 

But  this  is  a  power  or  right  which,  from  the  nature  of  the 
case,  can  not  be  exerted  by  private  individuals,  and  conse- 
quently not  by  a  private  corporation  through  agents  appointed 
by  itself.  They  alone  can  exert  it,  who  are  public  officers  or 
political  agents,  or  organs  of  the  sovereign  power.  In  this 
case,  who  is  it  that  has  taken  the  plaintiff's  lands,  and  appro- 
priated them  for  the  purposes  of  the  defendants?  Not  the 
legislature,  for  they  have  not  in  their  act  declared  what  lands, 
or  that  any  lands  belonging  to  the  plaintiff,  are  to  be  appropri- 
ated; not  any  public  officer  or  political  agent,  for  no  such  offi- 
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eer  or  agent  is  deeignaied  or  proTided  for  by  the  act.  It  is  nei 
khea  on  the  ezereifle  of  tlie  Borereign  discretion  by  the  legida- 
ture,  or  by  any  other  agent  or  c^rgan  of  the  political  comma* 
nity,  or  on  any  responsible  and  official  judgment,  that  the 
particalar  lands  belonging  to  the  plaintiff  were  necessary  for 
the  public  use,  that  they  have  been  appropriated;  but  the  ap- 
propriation has  been  made  by  a  private  corporation  acting 
through  its  own  agents,  on  its  nnoflBcial  and  irresponsible 
opinion  or  judgment  that  the  lands  were  necessary  for  the  osea 
of  their  railroad.  The  plea  states,  that  among  other  things  it  is 
enacted  thai  the  said  corporation  are  authorized  by  their  agents, 
BOTfeyors,  and  engineers,  to  cause  snch  examinations,  surreys, 
etc.,  as  should  be  necessary  to  determine  the  most  advan- 
tageous route,  etc. ,  for  the  construction  of  their  railroad,  and 
that  it  should  be  lawful  for  the  said  corporation  to  enter  upon, 
take  poBsesBion  of,  and  use  all  such  lands  and  real  estate  as 
might  be  indispensable  for  the  construction  and  maintenance 
of  their  railroad,  etc.,  and  the  accommodations  requisite  and 
appertaining  thereto,  etc. 

This,  it  will  be  seen,  is  a  delegation  of  a  power  of  a  sot- 
ereignty  of  the  state;  not  to  public  oflBcers  or  to  a  political  cor- 
poration, or  even  to  designated  individuals,  but  to  a  private 
corporation,  to  be  by  that  corporation  exerted  according  to  its 
own  judgment  of  its  own  necessities.  This  case  must  not  be 
confounded  with  one  where  the  legislature  has  appropriated,  or 
directed  to  be  appropriated  specific  property  to  the  public  use; 
nor  with  one  where  it  has  devolved  upon  subordinate  political 
ageats  the  power  and  duty  of  selecting  and  determiniug  what 
property  shall  be  appropriated  to  a  particular  public  use,  as  in 
the  case  of  the  canal  commissioners,  or  even  in  that  of  lands 
taken  for  a  turnpike  road.  In  the  latter  case,  which  has  been 
Ba{^>06ed  to  be  in  strict  analogy  with  the  present  case,  it  will 
he  found  that  this  political  power  is  never  proposed  to  be  con- 
ferred on  the  corporation.  Section  17  of  the  general  turnpike 
law,  provides  that  the  road  shall  be  laid  out  by  commissioners 
appointed  by  the  governor,  who  shall  not  be  interested  in  the 
road,  nor  live  in  any  county  through  which  it  passes.  When, 
ihei^ore,  the  lands  of  a  citizen  are  appropriated  for  a  turnpike 
road,  it  is  upon  the  judgment  and  decision  of  public  political 
•gents  of  the  sovereignty,  and  is  therefore  the  act  of  the  sov- 
ereign power.  But  here  we  find  no  judgment  or  decision  upon 
the  particular  subject-matter,  by  any  person  or  tribunal  in  po- 
fitteal  relation  with  the  government.     Admit  that  the  use  of 
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private  property  for  the  purposes  of  the  railroad  is  a  public 
use,  and  that  the  legislature  could  make  the  appropriation. 
Has  the  legislature  in  fact  made  the  appropriation  ?  Certainly 
it  has  not  passed  on  the  fact,  that  any  particular  property 
should  be  taken  for  this  purpose;  nor  has  any  other  agent  or 
organ  of  the  sovereign  power  passed  on  this  fact. 

How  then  does  it  appear  that  the  state  by  virtue  of  its 
sovereign  right  has  resumed  this  particular  property?  It  can 
not  be  contended  that  the  right  of  eminent  domain  in  the 
sovereignty  is  an  alienable  right,  and  transferable.  It  wonld 
be  a  solecism  to  say  so.  Yet  it  would  seem  to  be  on  this  notion 
only,  that  a  private  corporation  through  its  own  agents  coald 
exert  this  great  political  prerogative.  For  unless  it  be  assamed 
that  the  sovereign  right  of  eminent  domain  was  vested  by  the 
legislature  in  the  corporation,  to  be  by  the  corporation  exerted 
according  to  its  views  of  public  necessities,  it  can  not  be  shown, 
that  in  respect  to  the  particular  premises  in  coutroversy,  it  has 
ever  been  exerted  at  all.  And  if  this  be  assumed,  it  follows 
that  the  highest  responsibilities  of  the  government  may  be  de- 
volved on  a  moral  uoneutity,  which  from  its  nature  is  incapable 
of  exercising  political  responsibilities. 

But  leaving  the  discussion  of  these  questions,  into  which  I 
have  gone  much  further  than  I  anticipated,  I  come  to  the  ex- 
amination of  that  point  of  the  case  in  the  decision  of  which  I 
am  clearly  of  opinion  that  the  supreme  court  has  erred.    I  mean 
the  proposition  that  the  act  provides  a  just  compensation  to  the 
owners  for  their  property,  taken  without  their  consent.    I  have 
already  expressed  my  concurrence  with  the  supreme  conrt  in 
the  conclusion  that  the  act  incorporating  the  defendants,  con- 
templates and  authorizes  an  entry  and  possession  for  the  pur- 
poses of  survey  and  examination,  and  for  the  construction  of 
the  road,  prior  to  compensating  the  owners,  and  prior  to  taking 
any  measures  to  secure  an  ultimate  compensation.     It  only 
remains,  therefore,  to  see  if  under  the  act  there  is  any  mode  by 
which  the  owners  ultimately  can  obtain  compensation,  and  if 
there  be,  whether  such  ultimate  compensation  is  the  "  just 
compensation  "  which  the  constitution  makes  the  indispensable 
condition  for  the  taking  of  private  property  for  public  use.     In 
construing  the  proviso  of  the  seventh  section  in  the  nature  of  a 
condition  subsequent,  as  has  been  done  by  the  supreme  conrt, 
and  as  I  think  the  language  and  meaning  of  the  whole  act  re- 
quires, there  is  room  for  doubt  whether  the  corporation  is 
bound  to  take  any  steps  for  ascertaining  and  compensating  the 
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damages  occasioned  by  their  entry  and  possession,  unless  they 
choose  to  obtain  the  fee  of  the  land;  at  least  it  is  questionable 
whether  the  owners  of  the  lands  possess  any  certain  means  for 
compelling  them  to  do  so. 

The  act  prescribes  no  time  within  which  the  corporation  shall 
proceed  to  agree  for  the  purchase  of  the  lands,  or  to  procure 
the  appointment  of  commissioners  to  determine  the  damages  in 
ease  of  disagreement;  and  it  may  not  be  easy  to  show  that  they 
conld  not  as  rightfully  continue  to  use  the  road  after  it  was 
constructed,  without  paying  for  the  land,  as  they  could  take 
possession  of  the  land  without  paying  for  it,  for  the  purpose  of 
conBtructing  their  railroad.  But  assuming,  as  it  may  be  but 
JQst  to  do,  that  the  corporation  is  bound  by  the  equity  of  the 
act  to  proceed  to  purchase  the  lands  by  agreement  or  by  ap- 
praisement, within  a  reasonable  time  after  the  road  is  cou- 
Btracted,  what  will  be  the  remedy  of  the  owners  if  they  do  not  ? 
In  strict  law,  the  only  remedy  for  the  breach  of  a  condition  &ub- 
seqaeDt  is  a  re-entry  upon  the  land.  The  breach  of  a  condition 
suhseqnent  does  not  make  the  estate  void  without  entry,  as  a 
limitation  will:  Co.  Lit.  218  (a).  It  is  unnecessary  to  show  how 
far  short  of  a  just  compensation,  or  an  equivalent  for  it,  such  a 
remedy  would  be. 

The  supreme  court  suggests  the  idea  that  an  unreasonable 
delay  in  acquiring  the  title  might  render  the  corporation  tres- 
passers a&  ini/to.  But  is  this  idea  well  founded?  If  the  cor- 
poration had  lawful  authority  to  enter  upon  the  lands  of  the 
plaintiff,  and  do  the  acta  complained  of  previously  to  making 
compensation,  there  would  be  no  occasion  for  them  to  do  any- 
thing afterwards  which  could  constitute  them  trespassers.  The 
Six  Carpenters^  case,  8  Co.  290,'  which  carries  the  doctrine  of 
trespass  ab  inilio  to  the  extremest  verge  of  sense  or  reason,  does 
not  reach  a  case  like  the  present  one.  It  is  there  ruled,  that 
not  doing  can  not  make  the  party  who  has  authority  or  license 
a  trespasser  ab  iniiio,  because  not  doing  is  no  trespass.  This 
sensible  distinction  is  recognized  in  the  case,  5  Barn.  &  Cress. 
279,'  in  which  it  is  decided  that  it  is  only  where  the  subsequent 
act  is  a  trespass  of  itself,  that  the  party  can  be  made  a  tres- 
passer a&  tnt/io.  No  argument  seems  necessary  to  show  that 
where  the  corporation  is  lawfully  in  possession,  under  and  for 
the  purposes  of  the  statute,  a  delay  to  acquire  the  fee  would 
not  be  in  itself  a  trespass,  but  at  most  a  "  not  doing,"  within 
the  meaning  of  the  Six  Carpenters'  case. 

1.  8  Oo.  IM.  9.  MlMltaAlon. 


3^  Bloodgood  v.  M.  4fc  H.  R  B.  Co.  [Nev  York^ 

I  confew  I  am  not  able  to  see  as  plaxnly  as  Ae  supreme  eoaxt 
seem  to  bave  done,  that  tliere  can  be  no  question  but  '*  tiiat  ffte 
plaintiff  would  ha/ve  an  ample  remedy  in  some  form  of  action/* 
and  I  regret  that  that  court  has  not  pointed  out  the  pfltrtienbor 
form  of  action  bj  which  this  ample  remedy  could  beobtamed. 
The  counsel  has  attempted  to  supply  the  ondssioB  by  xxx^ing 
the  catholicon,  action  on  the  case,  as  aifording^  this  ample  rem- 
edy. But  I  am  not  satined  that  the  plea  wfaidx  has  been  put 
in  would  not  be  as  available  to  an  action  on  the  case,  as  it 
undoubtedly  would  be  in  the  present  action,  were  the  authority 
pleaded  allowed  to  be  constitutionally  given.  The  difficulty  in 
both  cases  is,  that  there  is  not  a  clear  and  certain  obligation  im* 
posed  on  the  corporation  to  proceed  to  ascertain  and  compen- 
sate the  damages,  unless  and  until  they  elect  to  acquire  the  fee 
of  the  lands. 

But  if  it  be  admitted  that  in  the  event  of  an  unreasonable 
delay  by  the  defendants  to  proceed  according  to  the  proriso  to 
obtain  the  fee  of  the  land,  the  plaintiff  might  maintain  an  action 
on  the  case,  or  otherwise,  to  recover  his  damages,  the  inquiry  then 
recurs  whether  a  subsequoDt  and  contingent  right  to  an  action 
at  law  to  recover  damages  against  corporations  or  individnals  of 
undefined  responsibility  is  that ''just  compensation,"  without 
which  the  constitution  declares  private  property  shall  not  be 
taken.  If  it  be,  one  is  constrained  to  feel  that  our  boasted  con- 
stitutional guaranty,  against  the  encroachments  of  the  govern- 
ment upon  the  sacred  rights  of  private  property,  is  at  best  bat 
solemn  mockery — ^a  provision  **  that  keeps  the  word  of  promise 
to  our  ear  and  breaks  it  to  our  hope.''  Assuming  that  land 
taken  for  the  construction  of  a  ndlroad  is  taken  for  public 
use,  as  much  as  when  taken  for  a  canal  owned  by  the  state, 
or  for  a  public  road  laid  out  by  the  town  officers  under  the 
highway  act,  or  for  a  turnpike  road,  it  is  vain  to  seek  an  anal- 
ogy in  respect  to  the  certainty  of  the  compensation  secured  in 
the  one  case  and  in  the  others.  In  regard  to  lands  taken  for 
state  canals  or  for  common  highways,  the  fund  from  which  com- 
pensation is  secured  is  a  public  one  and  certain,  and  the  means 
for  ascertaining  the  damages  and  for  reaching  the  fund  are  de* 
fined,  specific,  and  at  the  command  of  the  party  injured;  and 
in  regard  to  lands  appropriated  to  a  turnpike  road,  the  statute 
requires  not  only  that  the  damages  shall  be  assessed,  but  aeta- 
ally  paid  or  tendered  before  the  lands  can  be  entered  upon  by 
the  corporation. 

I  am  aware  of  the  intimation  by  high  authority  in  Jerome  v. 
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Boss,  7  Johns.  Gb.  344  [11  Am.  Dec.  484],  that  it  is  not  neces- 
sary to  the  validity  of  a  statute,  authorizing  private  property  to 
be  taken  for  public  tide,  that  a  remedy  should  also  be  provided 
for  the  owner  of  it  to  obtain  compensation;  but  what  was  sub- 
sequently said  by  the  same  distinguished  judge,  2  Kent  Oom. 
389,  affords  reason  for  supposing  that  he  doubted  the  correct- 
uess  of  this  intimation.  In  speaking  of  the  right  of  the  gOTem- 
ment  to  take  private  property  for  public  use,  he  says:  "In 
these  and  other  instances  that  might  be  enumerated,  the  interest 
of  the  public  is  deemed  paramount  to  that  of  any  individual; 
and  yet  even  here  the  constitution  of  the  United  States,  and 
most  of  the  states  of  the  union,  have  imposed  a  just  and  valua- 
ble check  upon  the  exercise  of  legislative  power,  by  declaiing 
that  private  property  should  not '  be  taken  for  public  use  without 
a  just  compensation.'  A  provision  for  compensation  is  a  neces* 
saiy  attendant  on  the  due  and  constitutional  exercise  of  the 
power  given  to  deprive  an  individual  of  his  property  without 
his  consent;  and  this  principle,  in  American  constitutional 
jurisprudence,  is  founded  in  natural  equity,  and  is  laid  down 
by  jurists  as  an  acknowledged  principle  of  universal  law."  If 
it  be  not  that  a  provision  for  compensation  is  an  indispensable 
ingredient  of  a  law  appropriaiiug  private  property  to  public 
use,  then  are  the  citizens  of  this  country  less  secure  in  the  pos* 
session  and  enjoyment  of  their  property  under  constitutional 
guaranties  than  the  subjects  of  the  British  government,  whose 
rights  are  undefined  by  any  written  constitution,  and  whose 
political  privileges  are  supposed  by  many  to  be  entirely  subject 
to  the  omnipotent  legislation  of  parliament.  Blackstone,  speak- 
ing of  the  sovereign  right  of  the  legislature  to  take  the  prop- 
erty of  a  subject  for  public  use,  says  its  interference  in  such  a 
case  is  '*  not  by  absolutely  stripping  the  subject  of  his  property 
in  an  arbitrary  manner,  but  by  giving  him  a  full  indemnifica- 
tion and  equivalent  for  the  injury  thereby  sustained.  The  pub- 
lie  is  now  considered  as  an  individual  treating  with  an  individ- 
ual for  exchange.  All  that  the  legislature  does  is  to  oblige  the 
owner  to  alienate  his  possessions  at  a  reasonable  price,  and 
even  this  is  an  exertion  of  power  which  the  legislature  iudulges 
with  caution,  and  which  nothing  but  the  legislature  can  per- 
form:" 1  BL  Com.  139. 

I  have  always  thought  the  decision  in  Rogers  v.  Bradshaw,  20 
Johns.  735,  went  quite  as  far  as  could  be  reconciled  with  the 
letter  or  spirit  of  the  constitution;  but  I  have  no  disposition  to 
question  the  correctness  of  that  decision,  and  much  less  to 
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deny  that  it  is,  just  as  far  as  that  case  goes,  a  settled  judicial 
construction*  But  in  ackoowledging  that  the  spirit  of  the  con- 
stitution is  complied  with,  if  legal  provision  for  compensation 
is  made,  though  the  party  can  not  avail  himself  of  it  till  after  his 
property  has  been  taken,  I  can  not  acknowledge,  however  high 
the  authority  may  be  to  the  contrary,  that  private  property  can 
be  constitutionally  taken  even  for  public  use,  under  a  law  which 
does  not  provide  a  defined  and  certain  mode  for  the  owner  of  it 
to  obtain  a  just  equivalent.  The  argument,  that  a  law  appro- 
priating private  property,  without  the  owner's  consent,  and 
which  contains  no  such  provision,  is  constitutional,  simply  on 
the  ground  that  those  having  the  benefit  of  another's  property, 
are  in  justice  bound  to  pay  for  it,  and  therefore  the  law  will 
give  the  party  an  action  to  compel  a  compensation,  is,  to  Far  'he 
best  of  it,  an  argument  which  proves  the  constitutional  provis- 
ion utterly  nugatory;  for  so  far  as  legal  remedy  is  supposed  to 
be  a  necessary  attendant  upon  an  abstract  right,  it  would  be 
available  as  well  without  the  constitution  as  with  it.  But  if  a 
law  be  constitutional,  which  takes  from  a  citizen  his  property 
without  expressly  providing  means  for  compensating  him,  it  is 
not  easy  to  show  that  he  would  have  any  legal  remedy  for  ob- 
taining compensation.  If  he  had,  however,  a  clear  right  to 
maintain  an  action,  it  seems  very  unreasonable  to  imogioe,  that 
a  bare  right  to  a  remedy  against  an  individual,  and  much  less 
against  a  corporation  where  there  is  no  individual  liability,  and, 
it  may  be,  no  corporate  responsibility,  is  that  ''just  compensa- 
tion "  of  which  the  constitution  speaks.  It  can  not  be  that  courts 
will  attempt  to  refine  the  simple,  plain,  and  effectual  security  of 
the  constitution  provided  by  the  people  themselves  as  a  neces- 
sary safeguard  for  their  property,  against  the  eager  hand  of 
legislation,  into  that  "  most  unsubstantial,  unessential  shade," 
a  right  of  action. 

I  conclude,  therefore,  that  in  the  present  case,  where  there 
was  no  public  fund,  which  in  law  and  in  fact  must  be  deemed 
always  adequate  to  insure  the  payment  of  such  damages  as 
shall  be  found  to  have  accrued,  that  the  legislature  could  not 
authorize  the  defendants  to  enter  upon  and  possess  and  use  the 
lands  belonging  to  the  plaintiff,  until  they  had  first  paid,  or 
offered  to  pay  to  him,  a  just  compensation  therefor;  and  that  the 
plea  in  this  case,  containing  no  averment  that  compensation 
had  been  made  or  offered,  is  bad,  and  therefore  the  judg- 
ment of  the  supreme  court  which  sustains  the  sufficiency  of  the 
plea  should  be  reversed. 
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On  the  question  being  put.  Shall  this  judgment  be  reversed  t 
the  members  of  the  court  divided  as  follows: 

In  the  affirmative:  The  chancellor,  and  Senators  AsMBTBOHa^ 
Bbgkwtih,  Dowsino,  Edwabds,  Fox,  Laot,  Lawtsb,  Looms, 
Uaisok,  Powers,  Spbakbb,  Sterlxno,  TALLMAnax,  Tbaot,  Yah 
Dnx,  Waoeb,  Willbs,  Wo&ks — 19. 

In  the  negative:  Senators  L.  Bxabdslet,  Johnsoh,  J.  P.  Jones, 

LiVINOSTOH— 4, 

A  resolation  was  then  offered,  declaring  in  substance,  that 
the  legislature  of  this  state  have  the  constitutional  power  to 
authorize  the  taking  of  private  property  for  the  purpose  of 
making  railroads  or  other  public  improvements  of  the  like  na- 
ture: whether  such  improvements  be  made  by  the  state  itself  or 
through  the  medium  of  a  corporation  or  joint  stock  company, 
on  making  ample  provision  for  a  just  compensation  for  the  prop* 
erty  takeu  to  the  owners  thereof.  On  the  question  being  put, 
Shall  this  resolution  be  adopted?  the  members  of  the  court 
divided  as  follows: 

In  the  affirmative:  The  chancellor,  and  Senators  Abmstbono, 
L.  Beabdslkt,  Beokwith,  DowmNO,  Edwards,  Fox,  Johnson,  J. 
P.  Junes,  Lawter,  Livinostom,  Maison,  Powers,  Spsaeee,  Ster- 
Lno,  Tallmadge,  Waoer — 17. 

In  the  negative:  Senators  Lacy,  Looms,  Works — 3. 

Whereupon  the  following  judgment  was  entered: 
Counsel  having  beeu  heard  in  this  cause,  and  due  delibera- 
tion being  thereupon  had,  it  is  declared  and  adjudged  that  the 
legislature  of  this  state  has  the  constitutional  power  and  right 
to  authorize  the  taking  of  private  property  for  the  purpose  of 
making  railroads  or  other  public  improvements  of  the  like  na- 
ture, paying  the  owners  of  such  property  a  full  compensation 
therefor,  whether  such  public  improvements  are  made  by  the 
state  itself  or  through  the  medium  of  a  corporation  or  joint 
stock  company;  but  thut  by  the  true  construction  of  the  de- 
fendants' charter  or  act  of  incorporation,  they  were  not 
authorized  to  take  and  appropriate  the  plaintiff's  land  to  their 
use,  for  the  purpose  of  making  their  railway  thereon,  until  bis 
damages  were  appraised  and  paid,  or  deposited  for  his  use,  as 
provided  for  in  the  act  of  incorporation.  It  is  therefore  ordered 
and  adjudged  that  the  judgment  of  the  supreme  court  in  this 
cause  be,  and  the  same  is  hereby  reversed,  and  that  the  plaint- 
iff be  restored  to  all  things  which  he  has  lost  thereby;  and  it  is 
further  ordered  and  adjudged,  that  the  second  pica  of  tbo  dc- 
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fendants,  and  the  matters  therein  contained,  are  not  sufficient 
in  law  to  bar  the  plaintiff  from  haying  and  maintaining  his  ae« 
fcion  against  the  defendants:  bnt  that  the  defendants  have  leave 
to  amend  their  plea  within  such  time  as  the  supreme  court  maj 
direct,  upon  payment  of  the  costs  upon  the  demurrer  in  that 
court;  and  it  is  further  ordered  and  adjudged,  that  the  plaintifF 
reeoTor  against  the  defendants  his  costs  in  this  court  to  be 
taxed,  and  that  the  record  and  proceedings  be  remitted,  eta 


Few  oMaa  have  been  cited  more  frequently  than  the  principal  case,  «ither 
in  the  state  in  which  it  was  decided,  or  in  other  jurisdictions.  Thus  it  is  relied 
upon  to  show  that  raiboads,  though  owned  by  indiTiduab  or  by  prlvateootpora- 
tioos,  are  of  public  necessity  and  importance,  and  therefore  that  the  power  of 
eminent  domain  may  be  exercised  in  their  behalf,  in  OlooU  v.  SMferoitor*^  16 
Wall.  696;  S.  is  V.  R,  R,  v.  CUy  of  Stockton,  41  CaL  179;  Clarke  v.  Cify  qfRochn- 
<fr,  5  Abb.  Pr.  124;  14  How.  Pr.  211;  BeUinger  v.  N.  Y.  Cent.  R.  R.,  23  N. 
T.  48;  Drake  v.  Hudson  River  R,  R,  Co,,  7  Barb.  552;  Parmdee  ▼.  0»wf^  <fr 
S.  R.  R.  Co.,  7  Id.  625;  Gould  v.  Hudson  R.  R.  R.  Co.,  12  Id.  628;  People  t. 
Law,  34  Id.  502;  People  v.  Kerr,  27  N.  Y.  91;  to  show  that  the  state  may 
exercise  the  power  of  eminent  domain  directly  and  in  its  own  name,  or  may 
place  works  of  public  utility  in  the  charge  of  private  corporations  or  persons 
and  authorize  them  to  institute  and  carry  to  their  consummation  proceedings 
seeking  the  condemnation  of  property  for  the  use  of  such  wocks:  Clarke  ▼. 
C%  qf  Roeheater,  24  Barb.  481;  MaUer  i{f  Kerr,  42  Id.  121;  Bhomjield  2^. 
O.  Co.  V.  Rkliardson,  63  Id.  447;  MaUer  qf  Toumeend,  39  N.  Y.  174;  S.  F. 
tb  A.  <k  S,  R.  R,  Co,  v.  Crandall,  31  Cal.  372;  that  the  legislature  can  anthor- 
ize  the  taking  of  private  property  for  public  uses  only,  and  then  only  on  just 
compensation  being  made:  Embury  v.  Conner,  3  N.  Y.  517;  People  v.  Widet 
11  Barb.  31;  2'aylor  v.  Porter,  4  Hill,  147;  People  v.  Supervisors,  4  Id.  73; 
that  payment  need  not  be  made  in  advance  if  an  adequate  remedy  is  pro- 
vided by  which  it  may  be  compelled:  Rea/ord  v.  Knight,  11  N.  Y.  313] 
People  V.  CcMoX  ComCrs,  5  Denio,  404;  Galdtmid  v.  Lewis  County  Bastk,  7 
Barb.  427;  WaUaee  v.  Karlenowtfski,  19  Id.  121;  Gould  v.  Glass,  Id.  190;  Chap^ 
man  v.  Gates,  46  Id.  318;  54  N.  Y.  144;  but  if  payment  in  advance  is  not  re- 
quired, then  an  adequate  fund  must  be  provided,  or  the  statute  will  be  nnooa- 
stitutional  and  void:  People  v.  Mayor  <f  Brooklyn,  9  Id.  556;  HariweU  v. 
Armstrong,  19  Id.  171;  RusseU  v.  Mayor  qf  N.  T.,  2  Bonio^  472;  Lyonw. 
Jerome,  26  Wend.  493;  MeCauley  v.  Weller,  12  OaL  529;  People  v.  Hayden, 
6  Hill,  361;  Bensley  v.  Mountain  Lake  Co,,  13  CaL  318;  that  a  party  is  entitled 
to  full  compensation  for  property  taken  or  for  any  interest  which  he  may 
have  therein:  Elevated  R.  R,  case,  3  Abb.  (K.  C.)  450;  and,  therefore*  that 
though  the  right  of  way  for  an  ordinary  highway  may  have  been  aoquiredt 
the  same  land  can  not  be  taken  for  a  raQway,  without  further  compensation: 
Trustees qf  Pres.  So,  v.  A,  dsR.  R.  R.  Co.,  3 Hill,  569;  FUteherv.  Auburn  ^  & 
R,  R.  Co.,  25  Wend.  464;  People  v.  Law,  22  How.  Pr.  117;  Davis  v.  Mrtyor 
qfN.  r.,  14  N.  Y.  521;  Williams  v.  N.  T.  Cent.  R.  R.,  16  Id.  97;  that  m^ 
ute  authorizing  location  of  a  railroad  along,  near,  or  across  a  public  highway 
is  such  a  waiver  of  the  interests  of  the  public  as  will  preclude  the  mainte- 
nance of  an  indictment  for  a  public  nuisance  for  such  locating:  I^rst  Baptist 
Church  V.  C,  &  S.  R,  R,  Co,,  6  Barb.  318;  that  corporate  rights  and  franchises 
may,  in  a  proper  case,  be  taken  in  the  exercise   of  the  right  of  eminent 
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doDMin:  IVeat  Bridge  /?.  Go,  v.  Dix,  6  Hov.  (IT.  S.)  543;  that  an  eotryfor  the 
pwpon  ol  making  preliTninary  sonreys  may  be  anthorized,  withoat  proyiding 
lor  oompensatioii:  PoUy  v.  Saratoga  dg  W,  R,  R,  Co,,  9  Barb.  458;  MerriU  t. 
^.  J2.  ^.  C%).,  12  Id.  608;  that  trespaaa,  trover.  ejectm6iit»  or  action  on  the 
caie  for  misfeasance  may  be  sustained  against  a  corporation :  Mayor  qf  N*  ]'. 
▼.  iiaifey,  2  Denio^  439;  PeopU  v.  ArahrenU,  11  Abb.  Pr.  101;  i^tcetu  v.  JbAa- 
MR,  8  Burh.  249;  Do^cr  t.  TVd^  T,  A  R,  R.  Co,,  2  Hill,  631.  In  MaUer  ^ 
DummUe  Cemetery  AuoekUion,  66  N.  Y.  572»  it  is  denied  in  the  prindpal 
that  a  l^islative  grant  is  condosive  that  the  objects  sanctioned  by  it 
ititate  a  pablio  nse. 
The  cases  in  this  series  upon  the  subject  of  eminent  domain  may  be  fonnd 
by  referring  to  the  notes  to  Beekman  v,  Saratoga  A  Sdientctady  R,  R,  Co,,  22 
▲m.  Dec  670,  686;  Wellington's  ease,  26  Id.  631,  644;  MaUer  of  Albany  street, 
85  Id.  618,  622;  Cooper  v.  Williams,  22  Id.  743,  and  24  Id.  299;  Harding  y. 
Gaodlei,  24  Id.  546;  AJdridge  v.  Tuscumbia  R.  R,  Co,,  23  Id.  307;  Memj^Us  t. 
Wrigki,  27  Id.  489;  Varick  v.  Smiih,  28  Id.  417,  423. 

CoMFEiraaTiON  WHEN  Propebtt  is  Takik  by  ths  Govxrnmsnt. — ^The 
saihiMities,  at  the  present  time,  leave  no  donbt  that  the  state  need  not 
directly  exercise  the  power  of  eminent  domain,  bnt  may  delegate  this  power 
to  piifate  individuals  and  corporations,  by  authoriziug  them  to  take  charge  of 
Msn  pablio  work  or  nse,  and  to  prosecute  such  proceedings  as  may  be  re- 
quired to  obtain  such  lands  or  franchises  as  are  indispensable  to  its  successful 
operstton.  Where  the  state  proceeds  in  its  own  name,  it  is  manifestly  the 
one  from  whom  compensation  is  to  proceed.  If,  on  the  other  hand,  the  pub- 
lic work  is  carried  on  by  private  persons  or  corporations,  payment  must  be 
made  by  them.  The  government  is  generally  regarded  as  solvent  and  as  in- 
cUned  to  deal  justly  with  all  its  citizens.  Private  corporations  and  persons 
frequently  become  insolvent,  and  with  like  frequency  are  fonnd  not  to  respect 
the  rights  of  others,  when  free  to  exercise  their  option.  When  property  is 
taken  directly  by  the  state,  there  is  thereiore  less  reason  to  insist  upon  pay- 
ment in  advance  or  upon  the  pre-existence  of  some  adequate  fund  especially 
appropriated  to  the  payment  of  the  lands  condemned  or  taken.  The  early 
atate  governments  made  no  compensation  for  lands  taken  for  pnbUo  roads, 
because  in  all  sales  of  lands  by  them  a  certain  excess  was  included  for  road  pur- 
poeee:  State  v.  Dawson,  3  Hill  (&  C),  100;  MeClenacfian  v.  Curwen,  6  Binn. 
fi09;  Gommonwealih  v.  Fislier,  1  P.  &  W.  462.  These  cases  do  not,  therefore, 
ihov  that  the  state  was  entitled  to  withhold  compensation,  or  to  make  iti 
payment  distant  or  uncertain,  but  only  that  in  laying  out  the  road  it  was 
Being  what  it  had  expressly  reserved  for  such  use.  There  are  several  cases 
cwnmnnly  cited  to  show  that  a  state,  county,  or  municipal  corporation  may 
take  lands  without  payment  in  advance,  but  these  cases,  when  examined,  do 
Dot  really  support  the  right  of  the  state  to  take  lands  without  payment,  ex- 
cept when  some  adequate  fund  is  provided,  out  of  which  payment  may  be 
compelled:  Smith  v.  Taylor,  34  Tox.  589;  HatermeU  v.  Dickerson,  8  Phihk 
282. 

Perhaps  this  remark  is  not  true  of  On'  v.  Quimby,  54  K.  H.  590.  There 
property  had  been  entered  upon  and  a  number  of  trees  felled  in  prosecuting 
the  work  of  the  United  States  coast  survey.  No  specific  fund  existed  out 
of  which  to  make  payment.  The  court  found  that  liberal  appropriations  had 
been  made  by  congress  from  time  to  time  for  the  advancement  of  this  sur- 
▼0yt  Aggregating  several  millions  of  dollara.  It  then  said:  '*  That  here  was 
not  a  definite  and  certain  fund,  set  apart  for  the  payment  of  such  sum  as 
might  be  awarded  to  this  plainti£^  may  be  conceded,  but  these  large  appro- 
priations can  not  be  overlooked  in  determining  the  question  befoira  us»  and 
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we  are  unable  to  entertain  a  doubt  that  whenever  the  plaintiff's  damages,  or 
those  of  any  other  land -owner,  shall  have  been  assessed  by  virtue  of  the  stat- 
ute under  consideration,  the  sum  assessed  will  be  paid  without  unreasonable 
delay.    That  a  judgment  against  an  agent  of  the  government,  for  damages 
caused  by  him  in  executing  the  requirements  of  an  act  of  congress,  under  the 
direction  of  the  president  of  the  United  States,  will  be  promptly  satisfied, 
we  hold  to  be  reasonably  certain.    Whether  a  reasonable  certainty  in  the 
opinion  of  the  court  that  such  damages  will  be  promptly  adjusted,  although 
there  may  be  no  property,  nor  any  definite  and  certain  fund  provided  to 
which  an  injured  party  can  resort  if  the  government  should  repudiate  his 
claim,  is  sufficient  to  relieve  the  question  from  constitutional  objections,  will 
be  considered  in  another  part  of  this  opinion. "    Here  the  action  was  trespass 
for  entering  upon  land  and  cutting  down  trees.     The  defense  was  founded 
upon  the  statutes  of  New  Hampshire  authorizing  any  person  employed  under 
the  act  of  congress  of  February  10,  1807,  and  the  acts  supplemental  thereto, 
to  enter  upon  lands  within  that  state,  for  the  purpose  of  exploring,  survey- 
ing, triangulating,  leveling,  etc.    The  provision  providing  for  compensation 
was  held  by  the  court  not  to  require  payment  or  assessment  of  damages  in 
advance.    The  constitutionality  of  this  statute  seems  to  be  upheld  by  this 
case;  but  the  court  emphasizes  the  fact  that  the  acts  done  were  not  a  taking, 
but  only  the  preliminary  acts  of  entry  and  survey;  and  that  such  acts  may 
unquestionably  be  authorized  without  exacting  payment  in  advance.     Ths 
true  rule  seems  to  be,  that  if  property  be  taken  by  a  state,  city,  or  county, 
the  legislature  need  not  provide  for  compensation  to  precede  the  appropria- 
tion, if  it  makes  a  provision  by  which  the  party  injured  can  obtain  compen- 
sation, and  provides  a  proper  tribunal  for  determining  the  amount:  Orr  v. 
QiUmby,  64  N.  H.  594;  Ash  v.  Cummins,  50  Id.  591;  Lronbergerr.  Reed,  11 
Ind.  420;  Budisill  v.  State,  40  Id.  486;  Laweree  v.  Oiit/  of  Newark,  38  N.  J. 
L.  161;  Powers  v.  Bears,  12  Wis.  213.     Hence  a  law  is  not  unoonstitntional 
which  authorizes  the  appropriation  and  condemnation  of  property,  and  the 
assumption  of  possession,  but  postpones  the  time  of  payment  for  a  period 
sufficient  to  enable  a  municipal  corporation  to  assess  and  collect  a  tax  to  raise 
the  requisite  moneys:  ffamersley  v.  Mayor  of  N.  Y,,  56  N.  Y.  533;  Hater- 
meM  V.  Dickerson,  8  Phila.  282;  Brock  v.  IJisfien,  40  Wis.  674.    Bat  in  Cali- 
fornia, where  proceedings  have  been  taken  to  procure  the  right  of  way  for  a 
public  road,  the  rendition  of  a  judgment  for  the  amount  to  be  paid  does  not 
of  itself  divest  the  land-owner  of  any  interest  in  his  property;  and  the  road 
master  has  no  authority  to  proceed  to  open  the  road  until  the  amount  of  ths 
award  has  been  paid  or  tendered,  or  a  specific  sum  has  been  set  apart  in  the 
treasury  to  meet  each  payment:  Brady  v.  Bronson,  46  Cal.  642;  Grigtby  v. 
BunieU,  31  Id.  406;  Murphy  v.  De  Oroot,  44  Id,  61. 

The  Temporary  Occupation  of  Pbopertt  for  the  purpose  of  ""^^"g  pre- 
liminary surveys,  may  be  authorized  by  the  legislature,  without  exacting  that 
compensation  be  first  assessed  and  j^aid:  ''The  constitutional  prohibitioa 
against  taking  private  property  for  public  use,  until  compensation  is  first  paid 
or  tendered,  means  the  taking  the  property  from  the  owner,  and  actoally  ap- 
plying it  to  the  use  of  the  public.  It  does  not  mean  the  preliminary  measures 
necessary  in  such  cases.  To  hold  that  compensation  must  be  paid  or  tendered, 
before  a  survey  should  be  made,  or  other  preparatory  steps  taken,  would  be  a 
oonstruction  of  the  constitution  not  required  by  its  language,  or  necessary  for 
the  protection  of  private  rights.  It  is  quite  a  sufficient  protection,  if  the 
owner  is  secured  in  the  use  and  enjoyment  of  his  property  until  the  damages 
he  may  sustain  are  constitutionally  ascertained,  and  paid  or  tendered  :**  SUwut 
V.  Mayor  <&  CUy  CouncU  qf  Balttmore,  7  Md.  516;   Walther  v.  Warner,  25  Ma 
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289;  Orr  y.  Quhnby,  54  K.  H.  596;  Cuafiman  v.  StnUh,  34  Me.  256;  Lebanon 
T.  Oleott,  1  N.  H.  345. 

Thx  Mods  of  Obtaining  CoMPSKaATioN  for  property  taken  for  a  public 
ue  is  subject  to  legislative  control,  provided  the  substantial  rights  of  the  in- 
jured party  be  not  destroyed.  Thus  the  failure  to  present  his  claim  at  the 
time  provided  by  the  statute  may  be  deemed  a  conclusive  and  irrevocable 
waiver  thereof:  Reckner  v.  Warner,  22  Ohio  St.  275;  Slitarer  v.  ComWi  qf 
Dtmgku  County,  13  Kans.  145:  "The  remedy  being  adequate,  and  the  party 
allowed  to  pursue  it,  it  is  not  unconstitutional  to  limit  the  period  in  which 
he  may  resort  to  it,  and  to  provide  that  unless  he  shall  take  proceedings  for 
the  assessment  of  damages  within  a  specified  time,  all  right  thereto  shall  be 
barred:"  Simms  v.  Memphis  C.  ds  L,  R.  R.  Co.,  12  Heisk.  623.  The  legisla- 
ture can  not  provide  for  payment  to  be  received  otherwise  than  in  money,  nor 
postpone  the  right  to  payment  after  the  award  becomes  final:  Butler  v.  Ravine 
Road  Sewer  Co.,  39  K.  J.  L.  665.  The  citizen  is  entitled  to  an  impartial 
tiibanal  to  assess  the  amount  of  his  damages,  and  to  a  hearing  by  it.  A 
statute  designating  by  name  three  persons  to  determine  the  compensation, 
aad  giving  the  land  owner  no  power  to  object  to  either  nor  to  appear  before 
them  and  make  proofs,  is  unconstitutional:  Lanqford  v.  Comrnissumere  oj 
Ramsep  County,  16  Minn.  380. 

Thx  Com pvnsation  Required  to  be  Mabb  for  property  taken  in  the  ex- 
ercise of  the  right  of  eminent  domain  is  pecuniary;  it  must  be  in  money;  tha 
owner  can  not  be  compelled  to  receive  something  in  lieu  of  money.  Hence 
he  can  not  be  paid  in  certificates  payable  within  two  years:  Butler  v.  Seicer 
Commimonere,  39  K.  J.  L.  665.  A  statute  making  no  provision  for  compen- 
sation can  not  be  supported  on  the  ground  that  the  legislature  deemed  the 
benefits  to  accrue  from  the  work  equivalent  to  the  value  of  the  land  taken: 
Carmm  v.  Colefnan,  3  Stock.  106.  Some  of  the  early  cases,  in  which,  however, 
the  question  was  not  necessarily  involved,  intimate  that  an  act  not  providing 
any  direct  method  of  compelling  compensation,  may  be  constitutional,  on  the 
ground  that  the  legislature  may  be  trusted  to  supply  an  adequate  remedy, 
in  due  time,  on  its  attention  being  called  to  the  defect  in  the  law:  Jerome  v. 
Bon,  11  Am.  Dec.  484.  That  such  is  not  the  law  has  long  been  undoubted. 
The  taking  of  property  for  a  public  use  is,  in  effect,  its  purchase,  although 
the  owner  is  compelled  to  make  the  sale.  He  is  not  required  to  trust  to  the 
legislature  to  enact  some  statute  providing  means  of  payment.  Before  his 
property  can  be  taken  from  him  on  behalf  of  any  private  person  or  corporation, 
be  is  entitled  to  have  the  amount  of  the  damages  assessed,  and  paid  or  ten- 
dered to  him:  Bohlman  v.  Oreen  Bay  dt  L.  P.  R.  W,  Co.,  30  Wis.  105; 
l^heeler  v.  Eetex  PvJbUe  Road,  39  N.  J.  L.  291;  Peareon  v.  Johnson,  54  Miss. 
239;  Thompson  v.  Grand  Chtlf  R,  R.  A  B,  Co.,  3  How.  (Miss.)  240;  CUy  oJ 
Chicago  v.  Barbian,  80  IlL  482;  Bensley  v.  Mountain  Lake  Co.,  13  Cal.  318. 
If  there  be  any  case  in  which  the  property  may  be  taken  before  payment,  it 
is  one  in  which  an  adequate  fund  is  provided  and  is  put  in  the  hands  of  an 
agent  or  depositary  who  is  not  a  member  of  or  under  the  control  of  the  per- 
son or  corporation  seeking  the  property.  A  statute  authorizing  possession  of 
property  to  be  taken  upon  giving  bonds  to  pay  such  damages  as  may  be 
awarded  is  uncoostitotional  and  void:  Sanborn  v.  Belden,  51  CaL  266. 

The  person  seeking  a  condemnation  of  property  may,  upon  the  award  being 
made,  abandon  the  proceeding  and  refuse  to  take  or  enter  upon  the  property, 
b  which  event  the  land  owner  loses  no  property  and  acquires  no  right  to 
eompensation:  City  ofCliieago  v.  Barbian,  80  IlL  482;  StaU  v.  Craves,  19  Md. 
361;  Merrick  v.  Mayor  of  Baltimore,  43  Id.  219;  Baltimore  <k  S.  B.  R.  t. 
Kesbk,  10  How.  (U.  S.)  395. 
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Champion  et  al.  v.  Bostwick  aito  Wife. 

[18  Wkhdbu.,  179.] 

Paktkbbs,  Who  Liable  as. — ^Where  three  persoua  run  a  line  of  stages  be- 
tween two  giren  points,  and  divide  the  line  into  three  parts,  each  person 
owning  and  maintaining  all  the  stocki  and  having  absolute  control  of  hia 
part,  but  all  agree  that  the  moneys  received  on  any  part  of  the  whole 
line  shall  be  put  into  a  common  fund,  and  after  deducting  the  expense  of 
tolls,  shall  be  divided  between  the  three  in  proportion  to  the  number  of 
miles  of  the  line  operated  by  each,  they  are,  as  between  themselves  and 
third  persons,  partners,  and  are  jointly  liable  for  an  injury  to  a  passenger 
happening  on  any  part  of  the  line. 

Pbopebtt  Jointly  Owned  by  the  partners  is  not  required  to  constitate  a 
partnership. 

EiOHT  TO  Jointly  Share  Profits  makes  the  parties  liable  as  coparbiers; 
but  there  may  be  cases  in  which  a  person  receives  a  compensation  for  his 
labor  in  proportion  to  the  gross  profits  of  a  business,  without  his  becom- 
ing a  copartner. 

Paktners  abb  Liable  for  a  Tort  committed  by  one  of  their  number,  or 
by  his  servant  or  agent,  in  the  prosecution  of  the  partnership  business. 

Oase  by  Bostwick  and  wife  for  injuries  sustained  by  her 
through  a  collision  occasioned  by  the  negligence  of  the  driver 
of  a  stage-coach  in  which  she  had  taken  passage.  This  coach 
was  owned  by  the  defendant  Dodge,  and  was  driven  by  one  of 
his  employees.  The  relations  between  Dodge  and  his  co- 
defendants  are  sufficiently  disclosed  in  the  opinion  of  the  chan- 
cellor. Plaintiffs  recovered  a  verdict.  Defendants  moved  for 
a  new  trial,  which  was  refused.  They  then  sued  out  a  writ  of 
error. 

B,  F,  BvHer^  aUomey-general  of  the  United  States,  and  Soger 
M.  Sherman,  for  the  plaintiffs  in  error. 

t/l  A.  Spencer  and  P.  Oridley,  for  the  defendants  in  error. 

Walworth,  Chancellor.  The  plaintiffs  below  have  been  per- 
mitted to  recover  for  an  injury  sustained  by  the  wife  in  being 
mn  over  by  the  driver  of  a  coach  and  horses,  forming  part  of  a 
continuous  line  of  stages  between  XTtica  and  Rochester.  The 
injury  took  place  on  a  part  of  the  route  between  Utioa  and 
Vernon;  and  was  done  by  a  coach  and  horses  belonging  to 
Dodge,  or  which  had  been  hired  to  him  by  the  year,  and  by  a 
driver  in  his  immediate  employ.  And  the  only  question  for  the 
consideration  of  this  court  is,  whether  the  arrangement  between 
the  owners  of  the  different  parts  of  the  line  between  XTtica  and 
Bochester  was  such  as  to  render  Champion  and  Ewers  liable  to 
third  persons  for  such  an  injury,  as  partners  of  Dodge  in  this 
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part  of  the  line.  From  the  nature  of  the  arrangement  between 
the  different  stage  owners,  it  is  very  evident  that,  as  between 
themselTes,  Dodge  alone  ought  to  sustain  the  loss;  and  that  if 
the  recovery  had  been  against  him  solely,  he  would  not  have 
been  entitled  to  call  upon  the  stage  owners  upon  other  parts  of 
the  line  for  contribution;  and  in  case  this  recovery  against  the 
others  is  sustained,  he  would  be  bound  to  make  good  their  loss 
if  he  were  not  insolvent. 

As  between  these  different  stage  owners,  Stevens,  the  driver, 
was  clearly  the  servant  of  Dodge  only.  Dodge,  therefore,  is 
ultimately  liable  to  them  for  any  injury  which  they  may  sustain 
by  the  carelessness  of  his  servant  while  in  his  employ;  to  the 
same  extent  as  if  such  injury  had  been  occasioned  by  his  own 
carelessuess  while  driving  the  coach  and  horses  himself. 

I  think,  however,  that  the  arrangement  made  between  the 
stage  owners,  as  to  the  division  of  the  passage  money  received 
open  any  part  of  the  line,  was  such  as  to  render  them  all  liable 
to  third  persons,  as  copartners,  for  such  an  injury  as  this;  or 
for  any  injuxy  to  the  passengers  on  any  part  of  the  route;  and 
also  rendered  them  liable  for  any  contract  made  by  either  of 
such  owners  which  was  directly  connected  with  the  receipt  of 
the  passage  money,  or  the  increase  of  the  profits  on  any  part 
of  the  entire  route.  By  the  agreement  between  them  the  pas- 
sage money  received  by  either  for  the  transportation  of  passen- 
gers over  any  part  of  the  line  constituted  a  common  fund,  out 
of  which  the  tolls  on  the  whole  route  were  first  to  be  paid,  and 
the  residue  was  then  to  be  divided  among  the  owners  of  the 
different  parts  of  the  line  in  proportion  to  the  distances  run  by 
each,  whether  such  passage  money  was  received  for  the  trans- 
portation of  passengers  over  one  part  of  the  line  or  another. 

This  division  of  the  whole  passage  money,  after  paying  out  of 
the  same  the  expenses  of  the  tolls,  was  a  division  of  the  profits 
of  a  joint  concern,  so  as  to  constitute  a  partnership  between 
themselves  as  to  that  fund;  to  entitle  either  of  them  to  an  ac- 
count; and  to  render  them  liable  to  third  persons  as  partners  as 
to  everything  in  which  the  different  ownei-s  of  that  fund  had  a 
joint  or  common  interest.  If  Dodge  had  received  the  passage 
money  for  the  transportation  of  a  passenger  over  his  part  of  the 
Toote  only,  he  would  have  received  it  for  the  benefit  of  the 
whole  concern,  as  they  all  had  a  common  interest  in  the  profits 
of  that  part  of  the  line.  All,  therefore,  would  have  been  liable 
to  such  passenger,  as  partners  in  this  part  of  the  route,  for  any 
damage  he  mig>t  sustain  in  consequence  of  a  refusal  of  Dodge 
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to  transport  him  from  Utica  to  Vernon;  or  for  any  injury  which 
might  happen  to  him  by  the  carelessness  of  Dodge  or  his  driver, 
or  by  reason  of  any  defect  in  the  coach  or  harness  or  the  team. 
The  case  would  be  entirely  different  if  each  stage  owner  was  to 
receiye  and  retain  the  passage  money  earned  on  his  part  of  the 
line,  and  to  sustain  all  the  expenses  thereof;  and  was  only  to 
act  as  agent  of  the  others  in  receiving  the  passage  money  for 
them  for  the  transportation  of  passengers  over  their  parts  of  the 
line.  In  that  case  there  would  be  no  joint  interest,  and  no 
liability  to  third  persons  as  partners. 

The  case  of  Welmore  and  Cheeaebrough  v.  Baker  and  Sioan,  9 
Johns.  307,  does  not  decide  that  there  was  no  partnership  in 
that  case.  As  to  a  part  of  the  transaction  there  was  a  partner- 
ship, not  between  the  five  persons,  but  between  the  two  firms 
of  W.  &  C,  and  B.  &  S.,  and  Ostrom.  Ostrom  was  to  run  one 
part  of  the  route,  W.  &  0.  another  part,  and  B.  &  S.  ran  the 
residue  of  the  route.  But  the  expense  of  extra  carriages  was  to 
be  borne  by  all  of  the  parties  jointly.  To  this  extent  there  was 
a  copartnership  between  the  three  owners  of  different  parts  of 
the  route;  and  all  would  clearly  have  been  liable  to  third  per- 
sons for  the  line  of  extra  carriages,  if  any  had  lieen  necessary. 
But  there  was  a  settlement  and  an  account  stated  between  the 
three  parties  to  this  arrangement,  one  of  the  partners  in  each  of 
the  firms  of  W.  &  0.  and  B.  &,  S.  being  present  and  agreeing  to 
such  liquidation  of  the  accounts.  In  conformity  with  which 
settlement  the  money  then  in  Albany  was  to  be  paid  to  B.  &  S.; 
but  it  was  afterwards  received  by  the  firm  of  W.  &  O.,  who 
were  sued  by  B.  &  S.  for  money  had  and  received  to  their  use. 
The  only  question,  therefore,  was,  whether  the  settlement  and 
adjustment  of  the  joint  concern  by  Gheesebrough,  the  partner 
of  Wetmore  in  their  part  of  the  route,  was  binding  upon  snch 
partner.  In  other  words,  whether  the  running  of  the  stages  on 
the  whole  line  was  a  joint  concern  between  the  five  individuals 
as  copartners,  or  a  joint  concern  between  Ostrom  and  the  two 
firms  of  W.  &  0.  and  B.  &,  S.  And  the  court  veiy  correctly 
decided  that  there  was  no  partnership  existing  between  the  five 
individuals  which  could  interfere  with  a  recovery  in  that  suit 

It  is  not  necessary  to  constitute  a  partnership  that  there 
should  be  any  property  constitutiug  the  capital  stock  which 
shall  be  jointly  owned  by  the  partners.  But  the  capital  may 
consist  in  the  mere  use  of  property  owned  by  the  individual 
partners  separately.  It  is  sufficient  to  constitute  a  partnership 
if  the  parties  agree  to  have  a  joint  interest  in,  and  to  share  the 
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profits  and  losses  arising  from  the  use  of  property  or  skill, 
either  separately  or  combined.  Here  the  capital  which  each 
contributed  or  agreed  to  contribute  to  the  joint  concern,  was 
the  horses,  carriages,  harness,  drivers,  etc.,  which  were  neces- 
saiy  to  run  his  part  of  the  route;  and  to  be  fed,  repaired,  and 
paid  at  his  own  expense.  The  only  debts  or  expenses  for  which 
they  were  to  be  jointly  liable  as  between  themselves  were  th)9 
tolls  upon  the  whole  line;  and  the  joint  profits  which  they  were 
to  divide,  if  any  remained  after  paying  the  tolls,  was  the  whole 
passage  money  received  upon  the  entire  line.  Although  it  may 
be  fairly  inferred  that  each  party  supposed  that  the  expenses 
of  running  his  part  of  the  line,  exclusive  of  the  tolls,  would  be 
equal  to  the  distance  run  by  him,  it  by  no  means  follows  that 
aoy  of  them  supposed  that  the  actual  passage  money  or  profits 
of  the  different  parts  of  the  line  would  be  in  the  same  propor- 
tion; as  it  is  a  well-known  fact  that  the  number  of  passengers 
who  travel  in  public  conveyances  increase  as  you  approach 
large  market  towns,  or  other  places  of  general  resort.  The  only 
object  oi  the  agreement  to  divide  the  passage  money  earned  upon 
the  whole  line  among  the  different  proprietors,  must  have  been  to 
give  to  those  who  run  that  part  of  the  line  where  there  was  the 
least  travel,  a  portion  of  the  passage  money  on  other  parts  of 
the  route,  as  a  fair  equivalent  for  their  equal  contribution  of 
labor  and  expense  for  the  joint  benefit  of  all.  And  as  all  the 
owners  of  the  line  were  thus  interested  in  every  part  of  the 
route,  and  were  liable  to  the  passengers  if  they  were  uu  reason- 
ably detained  on  the  way,  I  am  inclined  to  think  that  if  the 
driver  of  either  had  refused  to  carry  on  the  passengers  over  his 
part  of  the  line,  without  any  sufScient  excuse,  either  of  the 
other  parties  who  happened  to  be  present  might  have  employed 
another  driver,  at  the  common  expense,  to  proceed  with  the 
team  to  the  end  of  that  route,  although  as  between  themselves 
the  owner  of  that  part  of  the  line  would  be  bound  to  pay  such  ex- 
tra expense.  And  the  same  right  would  have  existed  if  the 
driver,  by  reason  of  intoxication  or  otherwise,  was  incapable  of 
discharging  his  duty  with  safety  to  the  passengers.  Although 
the  title  to  the  coach  and  horses  for  the  time  being  might  not 
be  so  far  vested  in  the  partners  as  to  authorize  any  of  them  to 
take  them  out  of  the  possession  of  the  general  owner  himself, 
under  similar  oircnmstanoel,  the  passengers  might  unquestion- 
ably be  sent  on  by  either  of  the  others  at  his  expense;  or  at  the 
expenbe  of  all  the  owners  of  the  line  who  were  interested  in 
baring  it  done,  if  he  was  unable  to  pay  the  expense. 
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There  is  a  close  of  cases  in  which  it  has  been  held,  that  a 
person  who  merely  receives  a  compensation  for  his  labor,  in  pro- 
portion to  the  gross  profits  of  the  business  in  which  he  is  em- 
ployed, is  not  a  partner  with  his  employer  even  as  to  third  per- 
sons.   The  distinction  appears  to  be  between  the  stipulation  for 
a  compensation  proportioned  to  the  profits,  and  a  stipnlation 
for  an  interest  in  such  profits  so  as  to  entitle  him  to  an  aoooant 
as  a  partner:   1  Bose,  91;^  a  distinction  which  Lord   Eldon 
says  is  so  thin  that  he  can  not  state  it  as  settled  upon  dae  con- 
sideration.   But  he  says  it  is  clearly  settled  as  to  third  persons, 
though  he  regrets  it,  **  that  if  a  man  stipulates  that  as  the  re- 
ward of  bis  labor  he  shall  have,  not  a  specific  interest  in  the  boai- 
ness,  but  a  given  sum  of  money,  even  in  proportion  to  the  quan- 
tum of  profits,  that  will  not  make  him  a  partner;  but  if  he  agrees 
for  a  part  of  the  profits  as  such,  giving  him  a  right  to  an  ac- 
count though  having  no  property  in  the  capital,  he  is  as  to  third 
persons  a  partner;  and  no  arrangement  between  the  parties  them- 
selves can  prevent  it:"  Ex  parte  Hamper^  Stark's  Law  of  Part.  137. 
Gary,  however,  defends  the  principle  upon  which  this  distinc- 
tion is  based.     He  insists  that  as  the  person  who  is  ta  receive  a 
compensation  for  his  labor  in  proportion  to  the  profits  of  the 
business,  without  having  a  specific  lien  upon  such  profits  to  the 
exclusion  of  other  creditors,  it  is  for  their  interest  that  he 
should  be  compensated  in  that  way,  instead  of  receiving  a  fixed 
compensation  whether  the  business  produced  profits  or  other* 
wise;  on  the  other  hand,  that  if  be  stipulates  for  an  interest  ii* 
the  profits  of  the  business  which  would  entitle  him  to  an  ac- 
connt,  and  give  him  a  specific  lien  or  a  preference  in  payment 
over  other  creditors,  and  giving  him  the  full  benefit  of  the  in- 
creased profits  of  the  business  without  any  corresponding  risk 
in  case  of  loss,  it  would  operate  nu justly  as  to  other  creditors; 
and  therefore,  that  it  is  perfectly  right  in  principle,  that  he 
should  be  holden  to  be  liable  to  third  parties  as  a  partner  in 
the  latter  case  but  not  in  the  first:  Gary  on  Part.  11,  note  L     I 
am  inclined  to  think  this  distinction  is  a  sound  one  as  re- 
gards the  rights  of  third  persons.    But  as  between  the  parties 
themselves  it  is  perfectly  competent  for  them  to  agree  that  one 
shall  have  his  full  share  of  the  anticipated  profits  as  a  com- 
pensation for  his  labor  or  skill,  without  running  any  risk  of 
absolute  loss,  except  as  to  third  persSns,  if  instead  of  producing 
profits  the  business  should  prove  a  losing  concern.    Many  of 
the  cases  cited  by  the  counsel  for  the  plaintiffs  in  error,  were 

1.  ExparU  BomlanAMn, 
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those  in  whi<di  the  question  arose  between  the  immediate  par- 
ties to  the  agreement  which  was  snpposed  to  make  them  part- 
ners as  between  themselves;  and  they  may  therefore  be  recon- 
ciled with  other  cases  in  which  they  were  held  to  be  liable  as 
partners  to  third  persons  upon  the  principles  before  stated. 

That  one  partner  is  liable  in  tort  for  the  acts  of  his  copartner  in 
the  prosecution  of  the  copartnership  business,  as  well  as  upon 
contracts  for  the.  benefit  of  the  joint  concern,  appears  to  be  well 
lettled.  And  the  case  of  Wayland  r.  JSZHrur/  1  Stark.  272; 
S.  C,  Holt  N.  P.  227,  is  in  point,  to  show  that  each  is  liable 
in  tort  for  the  negligence  of  the  servant  employed  and  paid  by 
one  of  them  exclusively,  by  which  a  third  person  is  injured  by 
soeh  servant  while  engaged  in  the  business  from  which  both 
were  to  derive  a  profit.  If  one  partner  would  be  liable  for  the 
negligence  of  his  copartner  in  such  a  case,  it  seems  to  be 
a  necessary  consequence  that  he  should  be  liable  for  the  same 
act  if  done  by  the  servaut  of  such  copartner.  In  relation  to  the 
case  of  Barton  v.  Harrison*  2  Taunt.  49,  in  which  it  was  held 
that  a  party  jointly  interested  in  a  stage  coach  which  was  horsed 
hy  the  proprietors  separately  on  different  parts  of  the  line,  was 
not answerablefor corn  purchased  by  oneof  the  proprietors  fortbe 
oseof  his  own  horses  on  his  part  of  the  line.  Chief  Justice  Gibba 
says,  when  the  case  was  cited  by  the  counsel  for  the  defendant 
in  Waland  v.  EUdns:  ''  1  recollect  the  case  very  well,  but  the 
decision  there  turned  upon  the  inferior  contract,  if  I  may  so 
term  it,  between  the  parties.  In  that  case  there  was  a  particu- 
lar contract  between  the  parties,  and  it  was  known  in  what 
situation  they  stood  in  respect  to  each  other."  In  other  words, 
it  was  known  in  that  case,  as  in  this,  that  the  different  proprie- 
tors were  to  run  their  several  parts  of  the  line  with  their  own 
teams  and  at  their  own  expense;  and  the  plaintiff  had  furnished 
one  of  the  proprietors  with  grain  for  his  horses,  knowing  that 
it  was  for  his  sole  benefit;  and  as  it  was  furnished  on  his  credit 
solely,  the  plaintiff  had  no  just  grounds  for  charging  the  part- 
nership therewith.  It  was  in  fact  trusting  the  individual  with 
a  part  of  the  capital  which  he  knew  that  individual  had  agreed 
to  contribute  to  the  partnership;  and  which  the  other  partners 
are  never  liable  for  under  such  circumstances. 

i'or  these  reasons,  I  think  there  was  such  a  partnership  be- 
tween the  plaintiffs  in  error  in  relation  to  the  business  in  which 
Stevens  the  driver  was  engaged,  at  the  time  this  injury  was 
done,  as  to  render  them  all  liable  to  the  defendants  in  error  for 

1.   WtOand  ▼.  EUeitu.  2.  Barton  t.  Hatuon, 
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the  consequences  of  his  negligence;  and  that  the  judgment  of 
the  supreme  court  should  be  affirmed. 

On  the  question  being  put,  Shall  this  judgment  be  reversed  f 
all  the  members  of  the  court  (tweutj-four  being  present),  with 
but  two  dissenting  voices,  voted  in  the  negative.  Whereupon 
the  judgment  of  the  supreme  court  was  affirmed. 

Judgment  affirmed. 

The  principal  case  may  doubtless  be  regarded  as  a  leading  one.  It  has 
been  cited  with  approval  quite  frequently  in  the  subsequent  decisions  of  the 
courts  of  the  state  where  it  was  pronounced.  It  has  often  been  referred 
to  upon  the  question  of  the  right  to  participate  in  profits  making  one 
liable  as  a  partner,  and  the  various  rules,  exceptions,  and  distinc- 
tions on  that  subject  are  often  sought  to  be  supported  by  citing  this  case: 
jyimon  V.  Delmonico,  35  Barb.  564;  HeinutreU  v.  HowUmd^  5  Denio^  70; 
Hodffman  v.  Smtth,  13  Barb.  304;  GcUskiU  Bank  v.  Gray,  14  Id.  476;  Otm- 
mingi  v.  Mills,  I  Daly,  522;  CoUer  ▼.  BeUner,  I  Bosw.  ^  494;  Penny  t. 
Black,  9  Id.  315;  Cusfwtan  v.  Baileif,  1  HiU,  527;  M.  d&  H.  R.  B.  Co.  v.  NUes, 
3  Id.  164;  Ofitario  Bank  ▼.  Hennessey,  48  N.  Y.  553;  LeggeU  v.  Hyde,  58  Id. 
279;  Smith  ▼.  Wright,  1  Abb.  Pr.  246;  PaUison  v.  Blanchard,  6  Barb.  541. 
We  shall  not  undertake  to  state  these  distinctions;  for,  in  truth,  we  have 
never  been  able  to  comprehend  them;  nor  to  determine  with  any  confidence 
whether  the  facts  of  a  particuUr  case  showed  the  existence  of  a  right  to  share 
profits  as  profits  or  as  something  else.  In  this  series  the  cases  of  Brown  v. 
Uiggmhotham,  27  Am.  Dec.  618;  MUler  v.  Hughes,  10  Id.  719;  Simpson  v. 
Felit,  16  Id.  602;  Dob  v.  Halsey,  8  Id.  2Sl%  lekte  to  this  question.  In  Aier- 
rick  V.  Gordon,  20  N.  Y.  95,  the  principal  oase  is  distinguished  from  the  cue 
under  consideration;  and  in  Pattison  v.  Blanehard,  5  Id.  189,  it  is  stated 
that  the  circumstances  of  the  principal  case  do  not  make  the  participants 
partners  as  between  one  another.  Common  carriers  are  liable  for  damages 
occasioned  by  the  negligence  of  their  servants:  Totmsend  v.  Bogari,  11  Abb^ 
Pr.  363,  citing  the  principal  case. 


Champlin  et  al.  v.  Ljlytis. 

[18  Wumsu.,  407.2 

Merb  Mistake  of  Law  is  not,  in  the  absence  of  fraud,  surprise,  ornndiM 
influence,  a  sufficient  ground  for  relief  in  equity.     Per  Bronaon,  J. 

The  Pbesumption  is,  that  Evert  van  Uin>BBSTAN]>s  his  Legal  Bights, 
provided  he  has  full  knowledge  of  the  facts. 

Monet  Paid  under  Full  Knowledge  or  the  Facts  can  not  be  recovered 
on  the  ground  that  the  payor  was  ignorant  of  the  law.    Per  Bronaon,  J. 

Mistake  of  Fact  Occasioned  bt  Acting  on  the  RsPRESENTAnoNa  or 
Another,  which  representations  were  in  turn  occasioned  by  a  mistake  o{ 
law,  is  sutiiciont  ground  for  relief  in  equity  from  a  contract  entered  into 
with  tlie  person  making  the  representations,  and  on  the  faith  thereof. 

MiSTAKR  OF  Law  on  the  Part  of  Both  Contracting  Parties,  owing  to 
which  the  object  of  their  contract  can  not  be  attained,  is  sufficient  gr>und 
for  setting  aside  such  contract.     Per  Paige,  Senator. 
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DiRIHCnON  BKTWESN  MlSTAKS  OF  LaW  Ain>  lONORANOB    THXBBOF,    mun- 

tuned.     Per  Paige,  Senator. 
OomrsajcnvK  Konci  of  Contxkts  of  a  Debd  bsoausb  Kvowk  to  Okb's 
AoKNT  is  not  implied  in  favor  of  a  vendor  and  against  a  vendee,  so  as  to 
preclude  the  latter  from  relief  from  his  contract  with  the  former. 

Box  ID  chanceiy  by  Champlin  and  others,  as  ezecators  of 
Depeyster,  to  foreclose  two  mortgages.  Oross-bill  bj  defend- 
ants for  the  cancellation  of  the  mortgages,  and  refunding  moneys 
already  paid.  The  mortgaged  premises  were,  in  1828,  sold  by 
complainants  to  defendant.  The  other  facts  sufficiently  appear 
from  the  opinions.  Complainant's  bill  was  dismissed,  and  the 
prayer  of  the  cross^bill  granted.     They  therefore  appealed. 

H.  W.  Warner,  and  B,  F.  BuUer,  aJUtomey-general  of  (he  United 
Stales,  for  the  appellants. 

M.  Hoffman  and  F.  B,  Culling,  for  the  respondent. 

Bbohsoh,  J.  Fifth  street,  running  from  Broadway  to  Mercer 
Bireet  through  lands  owned  by  the  testatrix,  Elizabeth  Depey- 
filer,  was  laid  down  on  a  map  made  for  the  corporation  of  the 
city  of  New  York  in  the  year  1817.  In  1821,  the  appellants 
caused  a  map  of  the  lands  of  the  testatrix  to  be  made,  on  which 
Fifth  street  was  laid  down  to  correspond  with  the  city  map. 
They  afterwards  made  sales  in  pursuance  of  this  survey,  and  in 
January,  1822,  they  sold  and  conveyed  a  lot  to  Samuel  Whitte- 
more,  extending  from  Broadway  to  Mercer  street,  and  which, 
by  the  terms  cf  the  deed,  was  bounded  on  one  side  for  the 
whole  distance  by  Fifth  street.  According  to  the  decision  in 
the  case  of  Mercer  Street,  4  Cow.  542,  this  did  not  amount  to 
an  implied  grant  of  a  right  of  way  to  the  purchaser  over  the 
proposed  street,  but  the  appellants,  when  the  street  should  be 
opeued,  would  be  entitled  to  be  paid  the  full  value  of  the  land, 
without  regard  to  the  supposed  easement.  This  case  was  de« 
cided  in  1825.  The  appellants,  acting  on  the  belief  that  the 
sale  to  Whittemore  had  not  affected  their  interest  in  the  land 
required  for  the  proposed  street,  surveyed  the  same  into  lots, 
aud  in  January,  1828,  sold  and  conveyed  to  the  respondent  the 
two  lots  which  are  the  subject  of  controversy  in  this  suit.  In 
the  case  of  Lewis  Slrett,  2  Wend.  472,  decided  in  1829,  the  case 
of  Mercer  Street  was  reconsidered  and  overruled;  and  the  prin- 
ciple of  the  last  decision  has  been  approved  by  this  court  in 
Litingston  v.  The  Mayor  of  New  York,  8  Id.  85  [22  Am.  Dec. 
622],  and  in  Wyman  v.  The  Mayor  of  New  York,  11  Id.  486.  Af- 
ter  the  decision  in  the  case  of  Lewis  Street,  the  corporation  of 
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the  city  ordered  Fifth  street  to  be  opened,  and  the  respondeat 
has  only  been  allowed  a  nominal  consideration  for  his  two  lota, 
on  the  ground  that  the  previous  acta  of  the  appellants  in  aell- 
mg  and  bounding  lots  on  the  street,  amounted  to  the  grant  of 
•  perpetual  easement  or  right  of  way  over  the  land.  Before 
%e  conveyance  to  the  respondent  was  executed,  he  was  informed 
iiat  the  two  lots  lay  in  the  site  of  the  proposed  street.  Hoth 
parties  entertained  the  belief  that  the  respondent  woold  acquire 
a  perfect  title  to  the  lots,  and  ehonld  the  street  be  opened,  that 
he  would  be  entitled  to  receive  full  compensation  for  the  laud, 
without  prejudice  from  any  previous  act  of  the  appellants.  In 
that,  the  parties  were  mistaken;  and  this  has  led  to  the  diaetia- 
sion  of  the  question,  whether  the  respondent  was  entitled  to 
relief  on  the  ground  of  a  mistake  in  matter  of  law.  The  Tioe- 
chancellor  was  of  opinion  that  equitable  relief  might  be  granted 
on  that  ground,  and  has  decreed  it  accordingly.  The  chancel- 
lor has  affirmed  the  decree,  but  for  a  different  reason.  There 
is  nothing  in  the  point  made  by  the  respondent^  that  the  oonrt 
below  was  authorized  to  grant  relief  on  the  ground  of  a  breach 
of  the  covenant  in  the  deed.  If  there  has  been  any  breach,  the 
remedy  of  the  respondent  was  by  action  at  law  to  recover  dam- 
ages; not  by  bill  in  equity. 

Courts  of  equity  may  grant  relit/  against  acts  done  and  oon- 
tracts  executed  under  mistake,  or  in  ignorance  of  material  facta; 
but  it  is  otherwise,  I  think,  where  a  party  wishes  to  avoid  hia 
act  or  deed,  on  the  ground  that  he  was  ignorant  of  the  law. 
Ail  men  are  presumed  to  know  the  law  of  the  land;  and  althon^ 
the  presumption  may  often  be  at  variance  with  the  fact,  it  ia  im- 
possible, without  indulging  it,  to  maintain  the  order  or  the  in- 
stitutions of  society.  The  maxim,  ignorarUia  legis  non  excusat, 
is  uniformly  applied  in  the  administration  of  criminal  laws,  and 
I  am  lit  a  loss  to  conceive  why  the  fitness  of  the  rule  should 
ever  have  been  doubted  in  civil  cases.  It  surely  c^in  not  be 
more  important  to  protect  men  in  the  enjoyment  of  their  estat(»i, 
than  it  is  to  save  them  from  ignominious  punishments;  and  yet 
there  some  few  cases  in  the  books  which  either  directly  favor 
the  opinion,  that  relief  may  be  granted  on  the  ground  of  igno- 
rance or  mistake  in  matter  of  law,  or  where  the  courts  have  been 
BO  solicitous  to  reach  what  has  been  deemed  the  equity  of  a 
particular  case,  that  they  have  proceeded  upon  distinctions  too 
subtle  for  practical  utility.  The  landmarks  of  the  law  should 
be  drawn  in  striking  characters.  It  is  better  that  a  general  rule 
should  be  denied  at  once  than  to  admit  its  existence,  and  niul« 
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iiplj  exceptions  until  its  practical  influence  is  no  longer  felt. 
The  common  law  does  not  profess  to  give  the  best  rule  for  eveiy 
possible  case  that  may  arise;  but  only  such  general  rules  as  haye» 
from  long  experience,  been  found  on  the  whole  best  adapted  to 
the  wants  and  well-being  of  society.  Questions  will  sometimes 
arise  where  the  principles  of  the  common  law  will  come  short 
of  administering  what  may  seem  the  most  obvious  equity;  but 
it  is  better  that  the  hardship  of  a  particular  case  should  be  en- 
dured, than  to  think  of  multiplying  legal  regulations,  until  they 
shall  become  as  infinitely  diyersified  as  are  the  affairs  of  men. 
I  am  persuaded  that  more  mischief  has  been  done  by  attempt* 
ing  to  mold  the  law  to  what  has  seemed  the  natural  justice  of 
a  particular  case,  than  could  have  resulted  from  a  steady  and 
finn  adherence  to  those  general  principles  whi.ch  lie  at  the  foun- 
dation of  our  jurisprudence. 

The  rule,  that  every  man  who  has  a  full  knowledge  of  the 
facts  is  presumed  to  understand  his  legal  nghts,  is  as  much  re- 
spected in  courts  of  equity  as  it  is  at  law:  Yin.  Abr.,  tit.  Chan- 
ceiy,  N;  Com.  Dig.,  tit.  Chancery,  3  F,  8;  Hunt  v.  Bousmau' 
iere,  1  Pet.  1;  Shotwell  v.  Murray,  1  Johns.  Ch.  512;  Lyon  v. 
Richmond,  2  Id.  51;  Siorra  v.  Barker,  6  Id.  166  [10  Am.  Dec. 
316];  1  Madd.  Cb.  73;  1  Story  Eq.  121. 

Without  intending  a  general  review  of  the  cases  on  this  sub- 
ject, I  shall  notice  some  of  those  which  are  supposed  to  have 
the  most  important  bearing  in  favor  of  the  respondent.  In 
Lansdovm  v.  Lansdown,  Mose.  364,  the  second  of  four  brothers 
died,  and  the  eldest  and  the  youngest  both  claimed  his  estate. 
They  referred  the  question  to  a  school-master,  who  decided 
that  the  youngest  was  entitled  to  the  property,  because  lands 
could  not  ascend.  Upon  this,  the  parties  agreed  to  divide  the 
estate  between  them,  and  the  eldest  brother  executed  a  release. 
The  chancellor  decreed  that  the  deed  should  be  delivered  up, 
"  beiug  obtained  by  mistake  and  misrepresentation."  The  facts 
are  so  briefly  stated,  that  it  is  impossible  to  say  with  certainty 
on  what  ground  the  decision  proceeded.  If  there  was  any  in- 
tentional misrepresentation,  either  about  the  facts  or  the  law  of 
the  case,  that  would  be  a  proper  ground  for  affording  relief; 
and  it  is  stated  in  a  report  of  the  case,  2  Jac.  &  W.  205,  that 
the  complainant  alleged  in  his  bill  that  he  had  been  surprised 
and  imposed  upon  by  his  brother  and  the  school-master.  In 
the  report  by  Moseley,  Lord  Chancellor  King  is  made  to  say 
that  the  maxim  of  law,  ignorantia  juris  non  eaxmsat,  was  in  re- 
gard to  the  public;  that  ignorance  can  not  be  pleaded  in  excuse 

▲m.  Dae  Vol.  XXXI— 25 


886  Ohamplin  v.  Lattin.  [New  York, 

of  crimes,  but  did  not  hold  in  ciyil  cases.  Moseley  is  not  a  book 
of  yerj  high  authority:  5  Burr.  2629;^  8  Anstr.  861;*  and  I 
think  it  much  more  probable  that  the  case  turned  on  the  gronnd 
of  surprise  and  imposition,  than  that  the  chancellor  made  use 
of  the  language  imputed  to  him.  Ohief  Justice  Marshall  citect 
thin  case  in  Hunt  v.  Bousmaniere,  when  first  before  the  coart, 
8  "ISTheat.  214,  with  the  qualifying  remark,  "  if  it  be  law;"  and 
he  added,  that  there  were  certainly  strong  objections  to  the  de- 
cision. Mr.  Justice  Story,  in  commenting  on  the  language  iin« 
puted  to  Lord  Chancellor  Eing,  says,  it  is  utterly  irreconcilable 
with  the  well-established  doctrine,  both  of  courts  of  law  and 
courts  of  equity.  He  adds,  the  general  rule  certainly  is,  tbat 
a  mistake  of  the  law  is  not  a  ground  for  reforming  a  deed 
founded  on  such  mistake;  and  whatever  exceptions  there  may 
be  to  this  rule,  they  are  not  only  few  in  number,  but  they  will  be 
found  to  have  something  peculiar  in  their  character,  and  to  in- 
volve other  elements  of  decision:  1  Story  Eq.  129. 

The  case  of  Brigham  v.  Brigham*  1  Yes.  sen.  126,  and 
Belt's  Supp.  79,  is  supposed  to  have  an  important  bearing^  on 
the  question.  The  plaintiff  had  purchased  an  estate  which  al- 
ready belonged  to  him,  and  it  was  decreed  that  the  defendant 
should  refund  the  purchase  money.  This  is  the  substance  of 
the  case  as  stated  by  Yesey.  Mr.  Belt  adds,  the  bill  stated  thai 
the  plaintiff  was  persuaded  by  the  defendant  and  his  scrivener 
and  conveyancer,  that  Daniel  had  no  power  to  make  the  deviae 
on  which  the  title  of  the  plaintiff  depended.  To  this  the  de- 
fendant responded,  that  the  plaintiff  should  have  been  better 
advised  before  he  parted  with  his  money.  If  active  means  were 
employed  by  the  defendant  to  mislead  the  plaintiff  in  relation 
to  his  legal  rights,  that  may  have  furnished  a  very  proper 
ground  for  granting  relief.  After  the  defendant  had  employed 
a  scrivener  and  conveyancer  to  persuade  the  plaintiff  that  he 
had  no  title,  it  certainly  was  not  a  very  good  answer  to  tell  the 
plaintiff  he  had  confided  too  credulously  in  their  representation, 
and  should  have  been  better  advised  before  he  parted  with  hia 
money.  On  whatever  ground  the  case  may  have  turned,  it  does 
not  appear  that  Lord  Hardwicke  thought  he  could  grant  relief, 
merely  on  the  ground  that  the  party  had  mistaken  the  law  of 
the  land.  As  to  the  case  of  Willan  v.  WiUan,  16  Yes.  72,  it  ia 
only  necessary  to  read  the  depositions  of  Dr.  £irkland,  the 
physician,  and  Mrs.  Willan.  the  widow  of  the  testator,  to  show 

that  there  were  very  good  grounds  for  interfering  in  that  oaae, 
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viihoat  toaching  the  principle  that  eireiy  man,  in  the  fall  en- 
joyment of  his  mental  faculties,  and  in  the  absence  of  all  undue 
inflaeuce,  ia  presumed  to  know  the  law  of  the  land. 

In  Ptuey  y.  Detbouvrie,  3  P.  Wms.  315,  the  daughter  made 
her  election  to  take  the  legacy  in  ignorance  of  the  fact  how 
much  her  orphanage  portion  would  amount  to;  and  besides, 
the  case  was  never  finally  decided,  but  was  agreed  between  the 
parties,  as  appears  from  the  register's  book.  The  case  of 
Edwards  v.  McLeay,  Coop.  Ch.  Cas.  308,  was  decided  on  the 
ground  of  fraud.  Evans  v.  LleioeUyn,  2  Bro.  Ch.  150,  more  fully 
reported  in  1  Cox  Ch.  Cas.  333,  will  be  found  to  rest  on  peculiar 
grounds,  not  affecting  the  question  under  consideration. 

I  do  not  think  it  necessary  to  mention  other  cases  cited  on 
the  argument,  which  have  a  less  important  bearing  in  favor  of 
the  respondent  than  those  already  considered.  Unless  the  case 
in  Hoseley  is  an  exception,  I  think  there  is  no  one  in  the  English 
books  which  affirms  the  doctrine  that  mere  mistake  in  matter  of 
law,  in  the  absence  of  all  fraud,  surprise,  circumvention,  and 
undue  influence,  furnishes  a  sufficient  ground  for  setting  aside 
a  contract,  or  otherwise  relieving  a  party  from  the  legal  conse- 
qnences  of  his  acts. 

The  civilians  are  divided  on  the  question,  whether  money  paid 
under  a  mistake  of  law  is  liable  to  repetition.  But  it  is  the  set- 
tled doctrine  of  Westminster  hall  that  money  paid,  with  a  full 
knowledge  of  the  facts,  can  not  be  recovered  back,  on  the 
ground  that  the  party  was  ignorant  of  the  law :  BUMe  v.  Lumley, 
2  East,  469;  Lowry  v.  Baurdieu,  Doug.  467,*  per  Buller,  J,; 
Stevens  v.  Lynch,  12  East,  38;  Brisbane  v.  Dacres,  5  Taunt.  144. 
Such,  also,  is  the  rule  in  this  state:  Clark  v.  Duicher,  9  Cow. 
674. 

In  FUsgercdd  v.  Peek*  4t  Litt.  (Ky.)  125,  it  was  said  that  even 
for  mistakes  of  law,  relief  may  be  granted  in  some  cases.  The 
same  doctrine  was  asserted  in  Lowndes  v.  Chisolm,  2  McCord 
(S.  C.)  455  [16  Am.  Dec.  667].  Lawrence  v.  Beaulnen,  2  Bail.  (S. 
C.)  623  [23  Am.  Dec.  155],  is  the  only  case  I  have  met  with 
where  a  distinction  was  attempted  between  ignorance  and  mis- 
take of  the  law,  and  holding  that  in  the  latter  case,  though  not 
m  the  former,  relief  might  be  granted.  I  think  the  distinction 
rests  on  no  solid  foundation.  Whether  money  paid  in  igno- 
rance of  the  law  could  be  recovered  back,  was  elaborately  dis- 
cussed by  the  counsel  in  Eaven  v.  Foster,  9  Pick.  112  [19  Am. 
Dec.  863];  but  the  decision  turned  upon  another  point.    The 
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court,  however,  assert  the  principle,  as  applicable  alike  to  civil 
and  criminal  proceedings,  that  every  man  is  presumed  to  know 
the  law  of  the  land :  Wheaton  v.  Wheaton,  9  Conn.  96,  and  Hunt  t. 
Bousmaniere,  1  Pet.  1,  both  affirm  the  doctrine  that  a  party  can 
not  be  relieved  on  the  ground  of  mistake  in  matter  of  law. 

The  principles  of  the  common  law  have  been  followed  more 
closely  in  this  than  they  have  in  some  of  the  other  states;  and 
our  courts  have  never  held  but  one  language  on  this  question.  In 
ShotweU  V.  Murray,  1  Johns.  Ch.  612,  the  chancellor  said  it  was 
a  settled  principle  of  law  and  sound  policy,  that  a  person  can 
not  be  permitted  to  disavow  or  avoid  the  operation  of  an  agree- 
ment entered  into  with  a  full  knowledge  of  the  facts,  on  the 
ground  of  ignorance  of  the  legal  consequences  which  flow  from 
those  facts.  He  added  that  ignorance  of  the  law  was  a  veiy 
dangerous  plea,  whether  we  apply  it  to  the  rules  of  civil  con- 
duct, or  to  duties  of  natural  and  moral  obligation.  And 
he  denied  relief,  on  the  ground  that  the  plaintiff  was  only 
under  a  mistake  in  point  of  law,  which  mistake  was  not  pro- 
duced by  any  fraud  in  the  defendant.  Lyon  v.  Richmond^  2 
Johns.  Ch.  61,  is  another  direct  decision  on  the  point.  The 
chancellor  says,  courts  do  not  undertake  to  relieve  parties  from 
their  acts  and  deeds  fairly  done  on  a  full  knowledge  of  facts, 
though  under  a  mistake  of  the  law.  Every  man  is  to  be 
charged  at  his  peril  with  a  knowledge  of  the  law.  There  is  no 
other  principle  which  is  safe  and  practicable  in  the  common 
intercourse  of  mankind.  He  adverts  to  a  feature  in  that  case 
much  like  the  one  which  has  given  rise  to  this  controversy,  and 
remarks,  that  to  permit  a  subsequent  judicial  decision  in  any 
one  given  case  on  a  point  of  law,  to  open  or  annul  everything 
that  has  been  done  in  other  cases  of  the  like  kind  for  yeara 
before,  would  lead  to  the  most  mischievous  consequences. 
Fortunately  for  the  peace  and  happiness  of  society,  there  is  no 
such  precedent  to  be  found.  This  case  was  reversed  in  error: 
14  Johns.  601;  but  it  was  on  grounds  which  left  the  principle 
laid  down  by  the  chancellor  untouched.  In  Storrs  v.  Barker, 
6  Johns.  Ch.  166  [10  Am.  Dec.  316],  the  same  doctrine  was 
again  asserted;  and  in  Clark  v.  Dutcher,  9  Cow.  674,  the  ques- 
tion, whether  money  paid  under  a  mistake  of  law,  but  with  full 
knowledge  of  the  facts,  could  be  recovered  back,  was  very  fully 
considered  by  the  supreme  court,  and  decided  in  the  negative. 

It  is  impossible  to  foresee  all  the  consequences  which  would 
result  from  allowing  men  to  avoid  their  acts  and  annul  their 
oontracts  on  the  plea  that  they  did  not  understand  the  law. 


Dec.  1837.]  Champlin  v.  Laytin.  389 

Who  can  tell  what  titles  would  stand,  or  what  contracts  could 
be  enforced y  if  g^rantors  and  obligors  were  at  liberty  to  set  up 
this  plea?  Who  would  venture  to  enter  into  stipulations  with 
another,  if  after  having  dealt  fairly  in  relation  to  the  facts  of 
the  case,  the  validity  of  the  contract  still  depended  on  the 
legal  knowledge  of  the  opposite  party?  And  what  possible 
reason  can  there  be  for  indulging  the  plea  of  ignorance  in  civil 
cases,  when  it  is  wholly  disregarded  in  criminal  trials,  where 
liberty  and  life  itself  are  at  stake?  Should  we  sanction  this 
doctrine  under  the  notion  of  administering  equity  in  a  hard 
case,  it  could  not,  I  think,  fail  to  open  the  flood-gates  of  litiga- 
tion, and  work  the  most  mischievous  consequences  in  the  ad- 
ministration of  justice. 

Having  arrived  at  the  conclusion  that  the  respondent  was  not 
entitled  to  relief  on  the  grounds  of  a  mistake  of  the  law,  it  be- 
comes necessary  to  inquire  a  little  more  particularly  into  the  facta 
of  the  case.  I  have  said  already  that  both  parties  acted  under  the 
influence  of  a  mistake;  but  what  was  the  nature  of  the  error 
under  which  they  respectively  acted,  remains  to  be  more  fully 
considered.  It  is  not  denied  that  the  appellants  were  as  fully 
informed  at  the  time  of  the  sale  of  every  material  fact  con- 
nected with  the  origin  of  this  controversy  as  they  are  at  the 
present  moment.  They  knew  of  the  city  map  made  ir  1817, 
and  their  own  map,  under  which  sales  were  made  in  1822. 
They  knew,  also,  that  they  had  conveyed  land  to  TVhittemore, 
bounding  him  on  Fifth  street,  for  the  whole  distance  from 
Broadway  to  Mercer  street.  With  the  knowledge  of  all  these 
facts  they  say,  and  I  doubt  not  say  truly,  that  they  believed 
they  had  done  no  act  affecting  their  beneficial  interest  in  the 
land  over  which  Fifth  street  was  laid,  and  should  the  street  be 
opened,  they  supposed  the  purchaser  would  be  entitled  to  full 
compensation  for  the  land.  They  erred  in  drawing  the  proper 
legal  conclusion  from  facts  within  their  knowledge — they  mis- 
took the  law. 

What  was  the  error  of  the  respondent  Laytin  ?  Mr.  Herring 
was  the  active  executor,  and  transacted  the  whole  business  on 
the  part  of  the  appellants.  He  attended  and  directed  the  sale, 
and  made  all  the  representations  in  relation  to  the  title  and  cir« 
cumstances  of  the  property.  He  admits  that  he  stated  his  opin- 
ion to  Laytin,  that  the  title  was  perfect,  that  the  appellants 
were  seised  of  the  lots  in  fee,  clear  of  all  incumbrances  and 
charges,  and  that  the  lots  could  not  be  taken  for  the  purpose 
of  opening  the  street,  without  allowing  the  full  value  of  the 
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land.  He  told  Mr.  Fitch,  the  counsel  of  Lajtin,  that  if  the 
street  was  ever  opened,  Lajtin  would  be  paid  for  it  by  the  cor- 
poration. Wjman  swears  that  Herring,  at  the  time  of  the  sale, 
represented  that  the  title  was  perfect,  and  free  from  incum- 
brance. Moses,  who  also  purchased  at  the  same  time,  swears 
that  Herring  told  him  it  was  useless  to  employ  counsel  to  ex- 
amine the  title — that  he  had  himself  examined,  and  the  title 
was  perfectly  good — that  there  was  no  incumbrance  whatever 
npon  the  land.  How  would  these  representations  be  under- 
stood by  a  person  unacquainted  with  the  facts  ?  How  would 
the  purchaser  have  a  right  to  understand  them  ?  So  far  as  related 
to  the  seisin  of  the  testatrix,  the  representations  ought  perhaps 
to  have  been  regarded  as  the  mere  expression  of  an  opinion  con- 
cerning the  validity  of  the  title;  but  in  relation  to  the  acts  of 
the  appellants  themselves,  the  representations  would  most  ob- 
viously be  understood,  not  as  matter  of  opinion  merely,  but  as 
an  affirmation  that  they  had  done  no  act  which  could  prejudice 
the  purchaser  in  the  beneficial  enjoyment  of  the  property.  The 
representation  that  the  lots  could  not  be  taken  by  the  corpora- 
tion for  the  purpose  of  opening  the  street  without  paying  full 
value  for  the  land,  whatever  other  idea  was  included  in  it, 
would  naturally  be  understood  by  the  purchaser  as  an  assurance 
that  the  appellants  had  not  themselves  done  any  act  which  would 
preclude  him  from  demanding  full  compensation.  To  this  ex- 
tent, at  least,  Lay  tin  had  a  right  to  understand  Herring  a< 
speaking  of  the  facts  of  the  case.  Herring  did  not  state  what 
the  facts  were,  and  then  declare  his  opinion  on  the  matter  of 
law.  Had  he  done  so,  the  parties  would  then  have  stood  on 
equal  terms,  and  must  have  abided  the  consequences  of  their 
mutual  error.  \ 

If  I  am  right  in  this  view  of  the  case,  it  follows  that  the 
mistake  under  which  Laytin  entered  into  the  contract,  was  one 
of  fact,  and  not  of  law.  He  did  not  err  in  drawing  legal  con- 
clusions from  facts  within  his  knowledge,  and  is  not  driven  to 
that  ground  iu  seeking  relief.  He  trusted  to  representations 
which  he  had  a  right  to  understand  as  relating  to  the  facts  of 
the  case,  and  which,  though  innocently  made,  have  turned  out 
to  be  false  and  deceptive. 

But  it  is  said  that  the  respondent,  before  the  conveyances 
were  executed,  had  notice  of  all  the  material  facts.  If  this  be 
true,  he  is  now  too  late  iu  asking  relief,  and  must  abide  the 
consequences  of  his  own  misjudgment.  But  the  allegation  of 
notice  is  not,  I  think,  well  founded.     At  the  time  the  respond- 
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ent  bid  off  the  loU  he  knew  nothing  about  the  street;  but  be- 
fore the  conveyances  were  executed,  he  saw  the  map  of  1821, 
and  knew  that  the  lots  were  iu  the  site  of  the  proposed  street. 
So  far  as  that  fact  goes,  he  acted  with  his  eyes  open,  and  can 
not  now  complain.  But  did  he  know  of  the  deed  to  Whitte- 
more,  and  its  contents  ?  It  was  of  little  moment  that  the  appel- 
lants had  made  a  map,  laying  down  a  street  over  their  land* 
That  would  not  authorize  the  corporation  of  the  city  to  take 
the  land  without  paying  its  full  value.  The  owners  might 
abandon  their  map  at  pleasure,  and  sell  or  build  on  the  land  in 
the  same  manner  as  though  nothing  had  been  done;  but  after 
they  had  made  sales  in  reference  to  the  map,  and  in  terms 
boonded  the  purchaser  on  the  street,  they  had  created  a  servi- 
tude in  the  land,  and  were  then  too  late  to  abandon  the  map. 
On  opening  the  street  they  were  only  entitled  to  a  nominal 
compensation — their  whole  beneficial  interest  in  the  land  was  at 
an  end.  The  fact  that  they  had  sold  lots  in  reference  to  the 
proposed  street,  was  in  the  highest  degree  important  to  the  re- 
spondent. He  had  a  right  to  that  information,  that  he  might 
jadge  for  himself,  or  consult  counsel,  in  relation  to  the  legal 
consequences  of  such  an  act. 

Had  the  respondent  notice  of  the  Whittemore  deed,  and  its 
contents  ?  The  appellants  in  their  answer  do  not  allege  that 
they  gave  him  any  information  concerning  it.  The  answer  only 
states  that  the  appellants  have  reason  to  believe,  and  do  believe, 
that  the  respondent  had  notice  of  the  deed.  They  give  the 
reason  for  this  belief,  and  say  they  are  informed  and  expect  to 
prove  that  Fitch,  the  respondent's  counsel,  made  an  abstract  of 
the  title,  in  which  the  Whittemore  deed  was  conspicuously 
noted.  There  is  no  pretense  in  the  answer  that  the  respondent 
came  to  the  knowledge  of  the  deed  or  its  contents  in  any  other 
way.  How  then  does  this  question  stand  on  the  testimony  of 
Mr.  Fitch  ?  When  first  called,  he  had  mislaid  his  papers,  and 
said  nothing  about  the  abstract.  On  a  second  examination,  he 
6aj8,  that  in  the  register's  certificate  annexed  to  his  notes  of 
searches,  the  Whittemore  deed  is  mentioned,  and  he  gives  a 
copy  of  the  short  note  made  by  the  register,  in  which  the  lot 
was  described  as  **  No.  7  Depeyster's  map."  He  adds,  that  he 
does  not  remember  examining  the  deeds — he  thinks  it  very 
doubtful  whether  he  did,  for  he  saw  that  number  on  the  map, 
and  it  was  not  the  property  he  was  searching  for.  He  says 
further,  that  he  has  no  recollection  of  having  examined  the 
records  of  any  of  the  deeds  referred  to  by  the  register.     He 
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thinks  he  did  not.  It  is  impossible  on  the  testimony  of  Mr. 
Fitch  to  say  that  he  examined  the  deed  or  the  record  of  it.  He 
learned  that  the  appellants  had  conveyed  a  lot  to  Whittemore, 
but  it  was  not  the  land  which  had  been  sold  to  his  client;  he 
did  not  take  the  trouble  to  look  into  the  deed  to  see  what  col- 
lateral matters  it  might  contain.  The  fact  did  not  come  to  his 
knowledge,  that  by  the  terms  of  the  conveyance,  Whittemore 
was  bounded  on  the  street.  It  is  true  that  on  looking  at  the 
Depeyster  map  he  would  see  that  lot  number  seven  lay  ad- 
joining the  street;  but  that  would  not  be  likely  to  awaken  hia 
attention  to  the  legal  consequences  which  might  follow,  as 
would  the  knowledge  of  the  fact  that  the  appellants  had  by 
their  deed  solemnly  recognized  the  street.  The  appellants  with- 
held important  information  from  the  purchaser,  and  made 
representations  on  which  he  had  a  right  to  repose — they  used 
language  which  he  could  not  but  regard  as  an  assurance  that 
they  had  done  no  act  which  could  affect  his  beneficial  in- 
terest in  the  property — none  which  could  prejudice  his  claim  to 
full  compensation  for  the  land,  should  \he  street  be  opened. 
In  such  a  case  they  should  be  held  to  strict  proof  on  the  qaes- 
tion  of  notice. 

This  is  not  a  case  for  applying  the  doctrine  of  constmctiTe 
notice.  As  between  the  purchaser  of  an  estate  and  a  third  per- 
son claiming  an  equitable  interest  in  the  property,  the  purchaser 
may,  under  certain  circumstances,  be  charged  with  implied  no- 
tice of  the  contents  of  the  deed,  whether  he  examined  it  or  not; 
and  he  may  also  be  chargeable  with  notice  of  a  fact  which 
came  to  the  knowledge  of  bis  attorney  or  agent  for  making*  the 
purchase.  But  the  Whittemore  deed  was  not  one  of  the  links 
in  the  chain  of  title  which  Laytin  was  investigating,  and  I  do 
not  see  how  any  one  could  charge  him  with  constructive  notice 
of  its  contents.  But  it  clearly  does  not  lie  with  the  appellants 
to  set  up  this  doctrine.  After  withholding  important  informa- 
tion within  their  knowledge  and  making  representations  directly 
calculated  to  mislead  the  'party  with  whom  they  were  contract- 
ing, the  least  that  can  be  required  of  them  is,  to  make  oat 
actual  notice. 

This  then  is  a  case  where  the  parties  have  bargained  under  a 
mutual  mistake,  going  to  the  essence  of  the  contract.  The  error 
of  the  appellants  was  one  of  law;  but  the  mistake  of  the  party 
seeking  relief  was  iu  a  matter  of  fact.  He  had  no  knowledge  of 
an  act  done  by  the  other  party  which  had  destroyed  the  whole 
value  of  the  property.     He  purchased  under  a  misrepresenta* 
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tion,  which,  however  innocently  made,  operated  as  a  fraud  upon 
him.    It  is  against  conscience  for  those  who  led  him  into  the 
error  to  iosist  on  the  fruits  of  the  contract.     Actual  fraud  is  not 
necessary  in  such  a  case  to  entitle  the  party  to  relief  in  a  court 
of  equity:    Leonard  v.  Leonard,  2  Ball.  &  B.  171;  OlasseU  v. 
Thomas,  3  Leigh  (Va.)  113;  Hitchcock  v.  Oiddings,  4  Price,  136; 
1  Story  Eq.  167,  158,  160;  2  Kent  Com.  470,  471.    RoseveU  t. 
FuUon^  2  Cow.  129,  was  decided  by  this  court.     Fulton  pur- 
chased a  tract  of  land  of  Bosevelt,  both  parties  believing  that  it 
contained  a  valuable  coal  mine.     WoodWorth,  J.,  who  delivered 
the  opinion  of  the  coui-t,  said:  '*  As  it  is  evident  the  inducement 
of  Fulton  to  contract  was  a  belief  in  the  existence  of  a  valuable 
ooal  mine,  if  it  shall  appear  that  he  relied  on  a  state  of  facts 
disclosed  by  the  appellant  which  are  found  to  be  untrue,  I  ap- 
prehend it  is  not  material  whether  the  intent  was  fraudulent,  or 
the  representation  proceeded  from  misapprehension  or  mistake," 
and  he  adds,  "  in  the  words  of  Chancellor  Kent,  in  Oillespie  v. 
ifoon,  2  Johns.  Ch.  696  [7  Am.  Dec.  669],  that  it  appears  to  be 
established,  and  on  great  and  essential  grounds  of  justice,  that 
relief  can  be  had  against  any  deed  or  contract  in  writing, 
founded  in  mistake  or  fraud."    In  the  case  under  consideration, 
the  inducement  of  the  respondent  for  completing  the  purchase 
after  he  learned  that  the  land  lay  in  the  site  of  the  proposed 
street,  was  the  belief  that  no  act  had  been  done  which  would 
authorize  the  corporation  to  take  the  land  without  paying  its 
value;  he  relied  on  representations  of  the  appellants,  which 
have  proved  to  be  untrue.     The  whole  inducement  for  complet- 
ing the  purchase  has  as  utterly  failed  as  though  he  had  expected 
to  obtain  a  coal  mine  which  in  truth  had  no  existence. 
I  think  the  decree  of  the  court  of  chancery  should  be  affirmed. 

Paige,  Senator.  I  am  prepared  to  assent  to  the  proposi- 
tion of  the  vice-chancellor,  that  a  contract  entered  into  under 
an  actual  mutual  mistake  of  the  law  on  the  part  of  both  the 
contracting  parties,  by  which  the  object  and  end  of  their  con- 
tract, according  to  its  intent  and  meaning,  can  not  be  accom- 
plished, is  as  liable  to  be  set  aside  as  a  contract  founded  in 
mistake  of  matters  of  fact.  The  proper  distinction,  iu  my  judg- 
ment, is  taken  in  the  case  of  Lawrence  v.  Beaubien,  2  Bail.  (S. 
0.)  623  [23  Am.  Dec.  155];  Lownds  v.  ChUolm,  2  McCord  (S. 
C),  455  (1827)  [16  Am.  Dec.  607];  and  Ex'rs  of  Hopkins  v. 
Maryck,^  1  Hill  Ch.  Cas.  (S.  C.)  250  (1833),  between  a   mistake 
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of  the  law  and  a  mere  ignoranoe  of  the  law.  This  qaestion,  it 
seems  to  me,  was  in  these  cases  correctly  decided.  Several  of 
the  cases  from  the  English  reports,  cited  on  the  argument,  were 
cases  where  relief  was  granted  against  mere  mistakes  of  law; 
such  were  the  cases  of  WiUan  v.  WiUan,  16  Yes.  72;  Bingham 
V.  BingJutm,  1  Ves.  sen.  126;  Ptisey  v.  Desibouvrie^  3  P.  "Wma. 
820;  Landsdoum  v.  Landsdown,  Mose.  364.  The  cases  of  OnionB 
V.  Tyrer,  1  P.  Wms.  345,  and  Perroa  v.  PerroU,  14  East,  439, 
also  recognize  the  principle  that  relief  may  be  afforded  in  cases 
of  mere  mistakes  of  law.  The  case  of  Naylor  v.  Wench^  1  Sim. 
&»  Stu.  561,  is  to  the  same  effect.  So  is  the  case  of  FUtgeraidY, 
Peckf  4  Litt.  (Ey.)  127.  I  can  not  see  any  good  sense  in  the 
distinction  of  granting  relief  against  mistakes  of  fact,  and  re- 
fusing it  in  cases  of  acknowledged  mistakes  of  law.  Both,  in 
my  judgment,  ought  to  be  placed  on  the  same  footing.  If  the 
principles  of  justice  require  relief  in  the  one  case,  they  equally 
do  in  the  other.  The  vice-chancellor.  Sir  John  Leach,  in  Nay- 
lor  V.  Wench^^  1  Sim.  &  Stu.  555,  says:  "  If  a  party  acting  in 
ignorance  of  a  plain  and  settled  principle  of  law,  is  induced  to 
give  up  a  portion  of  his  indisputable  property  to  another  under 
the  name  of  compromise,  a  court  of  equity  will  relieve  him  from 
the  effect  of  his  mistake." 

Although  the  case  of  Huvi  v.  Bowemaniere  ultimately  turned 
on  another  question,  1  Pet.  (TT.  S.)  18,  yet  the  opinion  of  Chief 
Justice  Marshall  in  that  case,  as  reported  in  8  Wheat.  205, 
clearly  shows  which  way  was  the  inclination  of  his  mind.  He 
says,  speaking  of  the  case  of  Landsdown  v.  Landsdown^  Mose. 
864,  ''  that,  as  a  case  in  which  relief  has  been  granted  on  a  mis- 
take in  law,  can  not  be  entirely  disregarded."  And  he  further 
says:  '*  Although  we  do  not  find  the  naked  principle  that  relief 
may  be  granted  on  account  of  ignorance  of  law  asserted  in  the 
books,  we  find  no  case  in  which  it  has  been  decided  that  a  plain 
and  acknowledged  mistake  in  law  is  beyond  the  reach  of  equity." 
And  again,  p.  216,  he  says,  "  We  are  unwilling,  where  the  effect 
of  the  instrument  is  acknowledged  to  have  been  entirely  misun- 
derstood by  both  parties,  to  say  a  court  of  equity  is  incapable 
of  affording  relief."  And  Washington,  J.,  in  the  same  case,  1 
Pet.  15,  in  the  conclusion  of  his  opinion,  says:  "It  is  not  the 
intention  of  the  court  to  lay  it  down  that  there  may  not  be 
cases  in  which  a  court  of  equity  will  relieve  against  a  plain 
mistake  arising  from  ignorance  of  law."  Johnson,  J.,  in  Law- 
rence  v.  Beaubien,  2  Ball.  623  [23  Am.  Dec,  155],  says:  "  All  the 
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difficulty  and  confusion  which  have  grown  oat  of  the  application 
of  the  maxim,  iffnorarUia  juris  neminem  excused,  appear  to  me  to 
haye  originated  in  confounding  the  terms  ignorance  and  mistake. 
The  former  is  passive  and  does  not  presume  to  reason,  but  the 
latter  presumes  to  know  when  it  does  not,  and  supplies  palpa- 
ble evidence  of  its  existence."  He  further  sajs,  in  Ex'rs  of 
Eopkim  v.  Masyclc,  that  a  mere  ignorance  of  the  law  is  not 
BUBceptible  of  proof,  and  therefore  can  not  be  relieved;  but  that 
a  mistake  of  law  may  be  proved,  and  when  proved,  relief  may 
be  afforded.  If  relief  was  to  be  granted  upon  every  allegation  of 
a  mere  ignorance  of  the  law,  great  embarrassments  would  arise 
in  discriminating  between  the  cases  of  actual  ignorance  and 
those  of  feigned  ignorance.  So  where  the  ignorance  or  mistake 
of  the  law  is  only  in  one  of  the  contracting  parties,  and  the  other 
party  has  not  taken  any  advantage  cf  the  circumstance  in 
making  the  contract,  it  would  not  be  proper  to  grant  relief 
against  such  ignorance  or  mistake;  but  where  a  contract  is  en- 
tered into  under  an  actual  and  reciprocal  mistake  of  law  in  both 
the  contracting  parties,  by  which  the  manifest  intention  of  the 
parties  can  not  be  accomplished,  and  which  ex  asquo  ei  bono  ought 
not  to  be  binding,  and  where  such  mistake  is  either  acknowledged, 
or  undoubted  evidence  of  it  is  produced,  I  can  not  see  any  good 
reason  why  relief  should  not  be  granted  in  equity  to  the  same 
extent  as  is  done  in  cases  of  mistakes  in  matter  of  fact.  The 
principles  of  natural  justice  require  that  the  like  relief  should 
be  granted  in  both  cases.  I  would  qualify  the  rule,  however, 
as  was  done  by  Johnson,  J.,  in  Lawrence  v.  Beaubien,  and  deny 
relief,  if  it  appeared  the  contract  was  the  compromise  of  a 
doubtful  right,  or  was  entered  into  as  a  speculating  bargain. 
By  adopting  the  rule  with  these  qualifications,  in  my  judgment, 
no  mischievous  consequences  would  follow,  but  on  the  contrary, 
the  interests  of  justice  would  be  advanced. 

If,  therefore,  the  mistake  of  the  contracting  parties  in  this 
case  was  one  of  law  merely,  I  am  nevertheless  of  opinion  that 
the  decree  of  the  court  of  chancery  ought  to  be  affirmed.^  But 
I  am  inclined  to  believe  that  the  purchaser,  Lay  tin,  is  also  en- 
titled to  relief  upon  the  ground  of  a  mistake  on  his  part  in 
matters  of  fact,  the  ground  upon  which  the  chancellor  placed 
his  decision.  I  can  see  no  error  in  the  decree  appealed  from, 
and  I  am  therefore  for  affirming  it. 

Senator  Tracy  said  that  he  should  vote  for  an  affirmance  of 
the  decree,  on  the  ground  of  the  breach  of  the  covenant  con- 
tained in  the  deed  executed  by  the  appellants,  that  they  had  not 
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done,  committed,  or  suffered  any  act  whereby  to  charge  or  in- 
cumber the  premises. 

On  the  question  being  put.  Shall  this  decree  be  reversed?  all 
the  members  of  the  court  (twenty-seven  being  present)  voted 
in  the  negative.  Whereupon  the  decree  of  the  chancellor  was 
unanimously  affirmed. 

The  distinction  between  a  mistake  and  an  ignorance  of  law  is  sought  to  be 
maintained  in  Lawrence  v.  Beaubien,  23  Am.  Deo.  166.  In  the  note  to  tint 
case,  we  endeavored  to  show  the  extent  to  which  it  had  found  favor  in  tiis 
courts  of  other  states.  In  the  principal  case,  it  seems  to  have  met  tiie  ap- 
proval of  Senator  Paige,  and  the  condemnation  of  Jadge  Bronson.  Tbs 
learned  judge,  while  unwilling  to  concede  that  a  mere  mistake  of  law  can  be 
a  ground  of  relief,  did  indirectly  permit  it  to  operate  with  such  force  as  to 
control  his  final  judgment,  and  to  lead  him  to  accord  relief,  because,  as  ha 
said,  a  mistake  of  law  had  resulted  in  a  mistake  of  fact,  and  brought  one  of 
the  parties  to  assent  to  a  contract  which,  but  for  such  mistake,  would  nd 
have  met  his  approval  The  subsequent  decisions  in  Kew  York  seem  not  to 
accord  with  the  views  of  Senator  Paige:  Holdridge  v.  Webb,  04  Barb.  72; 
Jacobs  V.  MorangCf  47  N.  Y.  61;  bat  we  have  met  with  no  subsequent  caia 
in  that  state  in  which  the  question  is  discussed  with  any  oonsidenUe  font 
of  k^o  or  industry  of  research. 
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Newby,  Ex'b  of  Latden,  v.  Seinneb  ET  AL. 

[1  DxTXBKUZ  k  Batzlb  Eq.  488.] 

PIUOHAL  Eratb  07  A  DsoEABED  PsBSON  is  the  fund  fint  liable  for  th« 
payment  of  his  debts. 

Dmcnoir  that  Lands  bs  Contsrtsd  into  Monet  and  the  proceeds  di* 
yided  between  certain  persons,  creates  no  charge  upon  the  fond  for  the 
payment  of  debts;  bat  the  beneficiaries  take  as  devisees,  and  their  be- 
quests will  be  Hable  for  the  testator's  debts  only  after  the  exhaustion  of 
the  personal  estate. 

CovsT  07  Equitt  Pboobedino  in  the  Settlement  oe  an  Estate,  will 
pass  upon  such  incidental  questions  as  what  are  the  proper  commissions 
of  an  executor,  though  these  standing  alone  would  not  a£ford  proper 
basis  for  its  jurisdiction. 

Bill  in  eqnifcy  by  the  executor  of  William  Layden,  brought 
to  obtain  the  advice  of  the  court  as  to  the  distribution  of  funds 
of  Layden's  estate  in  his  hands.  Layden,  by  his  last  "will  and 
testament,  amongst  other  provisions,  directed  that  the  Broad 
Neck  tract  of  land  should  be  first  rented  for  the  benefit  of  his 
estate  for  the  term  of  two  years,  then  to  be  sold  and  the  pro- 
ceeds divided  between  his  daughters  Mary  Jane  and  Eliza  Curtis. 
The  instrument  also  bequeathed  specific  legacies  to  several 
persons,  amongst  whom  was  Joseph  Layden,  testator's  minor 
Bon.  In  the  settlement  of  the  estate  the  residuary  personal  es- 
tate was  exhausted,  and  it  became  necessary  to  effect  a  full  set- 
tlement, that  recourse  should  be  had  either  to  the  proceeds  of 
the  sale  of  the  Broad  Neck  tract  or  else  to  the  specific  legacies. 
The  daughters  contended  that  they  were  entitled  to  the  undi- 
minished proceeds  of  the  sale;  whereas,  on  the  part  of  the  minor 
son,  it  was  contended,  that  the  bequest  to  the  daughters  was  in 
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the  nature  of  a  pecuniary  legacy,  and  therefore  liable  for  tes- 
tator's debts  in  advance  of  the  specific  legacies.  The  advice  of 
the  court  was  therefore  sought. 

Kinney  f  for  Joseph  Lay  den. 

Devereux,  for  the  daughters. 

Gaston,  J.  (after  stating  the  case).  In  our  opinion,  the  daugh^ 
ters  have  clearly  the  right  in  this  controversy.  The  general  rule 
is  indisputable,  that  the  personal  estate  is  the  first  and  natural 
fund  for  the  payment  of  debts,  and  the  real  estate  is  not  to  be 
made  liable  thereto,  except  to  supply  the  deficiency  of  the  per- 
sonal. It  is  sought,  iu  this  case,  to  subject  the  proceeds  of  the 
land  devised  to  the  daughters,  because  by  the  direction  of  the 
testator  to  sell  the  land,  he  turned  it,  in  the  contemplation  of 
a  court  of  equity,  into  personalty,  and  made  it  a  part  of  his 
general  personal  estate.  This  position,  to  the  extent  to  which 
it  is  pressed,  is  untenable.  The  real  estate  directed  to  be  sold^ 
was,  at  the  time  of  the  testator's  death,  land.  By  the  will  it 
was  to  remain  land  until  sold,  and  it  was  directed  to  be  sold 
only  for  the  convenience  of  division  between  the  devisees.  It 
was  impressed  with  the  character  of  personalty  so  far  as  was 
necessary  to  efiectuate  the  testator's  purpose,  but  no  further. 
Every  person  taking  an  interest  under  a  will,  in  the  produce  of 
land  directed  to  be  sold,  is  in  truth  a  devisee,  and  not  a  legatee. 
As  he  takes  from  the  bounty  of  the  devisor,  he  must  receive 
what  is  given,  in  the  quality  which  the  devisor  has  impressed 
upon  it.  The  devisor  has  given,  not  the  land,  but  the  price  of 
land;  and  although  the  trustee  is  not  bound  to  sell,  if  the 
cestui  que  trust  will  take  the  laud  itself,  yet  the  land  in  the  hand 
of  the  cestui  que  trust,  is,  in  equity,  regarded  as  personalty;  and 
if  he  die  without  any  act  to  change  its  quality,  it  is  personalty 
as  between  his  heir  and  executor.  The  devisor  might,  if  he 
pleased  (see  Kidney  v.  CosTnaker,^  1  Yes.  jun.  436,  and  2  Id. 
267),  have  converted  the  land  into  money  out  and  out,  and 
then,  from  the  whole  context  of  the  will,  it  would  have  been 
open  for  consideration,  whether  it  was  made  an  auxiliary  fund 
for  the  payment  of  debts,  or  was  thrown  iuto  the  ordinary  fund 
as  a  part  thereof;  or  constituted  the  primary  fund  in  exoneia- 
tion  of  the  personal  estate.  But  even  in  these  cases,  the  exec- 
utors take  as  devisees;  it  is  not  strictly  a  part  of  the  testator^s 
general  personal  estate,  but  real  assets,  applicable  in  theit 
hands  to  the  payment  of  debts,  because  devised  to  them  in  trust 

1.  Kidney  Y.  Couumaker, 
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to  be  so  applied.  And  in  England,  however  it  may  be  with  us, 
the  proceeds  of  land  so  converted  are  held  to  be  equitable,  and 
not  legal  assets:  Barker  v.  May,  9  Barn.  &  Cress.  489;  17  Eng. 
Com.  L  426.^  But  a  conversion  of  land  into  money,  directed 
for  the  benefit  of  the  devisees,  creates  no  charge  upon  the  land 
for  the  payment  of  debts,  and  does  not  make  the  proceeds 
either  legal  or  equitable  assets,  in  the  hands  of  an  executor. 
He  holds  these  proceeds  simply  as  a  trustee  for  the  devisees: 
Oibbs  Y.  Angier,  12  Yes.  413;'  and  see  Smith  v.  Claxton,  4  Madd. 
484. 

The  bill  submits  to  the  court  also  the  quantum  of  commis- 
sions to  which  the  executor  is  entitled.  The  ordinary  tribu* 
nal  for  deciding  on  such  a  question,  is  the  county  court,  and 
although  when  a  court  of  equity  is  resorted  to  for  the  settle- 
ment of  an  estate,  it  may,  as  incidental  to  the  exercise  of  this 
jorisdiction,  determine  that  question  also,  it  ought  to  have  the 
materials  before  it,  as  far  as  practicable,  to  enable  it  to  form  an 
advised  judgment.  We  should  require  for  that  purpose,  an  ex- 
amination by  a  commissioner,  of  the  nature  and  quality  of  the 
services  rendered  by  the  executor,  and  a  report  from  him,  before 
we  acted  upon  the  subject.  This  has  not  been  moved  for,  and 
we  should  not  direct  it  without  a  motion.  It  will  produce  costs 
which  neither  party  may  be  willing  to  incur. 

It  is  highly  probable  that  the  declaration  of  our  opinion  on 
the  main  question  in  controversy,  will  enable  the  parties  to 
come  to  a  complete  settlement.  If  it  should  not,  either  party 
may  hereafter  move  in  the  cause  as  he  may  be  advised. 

By  GouBT.    Declare  accordingly. 


Cited  to  the  point  that  where  by  a  will  real  estate  is  directed  to  be  sold, 
and  the  prooeeda  paid  over  to  legatees,  the  fond  so  created  is  liable  to  the 
discharge  of  debts  only  upon  the  exhaustion  of  the  other  personalty:  Stale  v. 
Viiuon,  63  N.  G.  365. 

PxBSOVAL  EflTATB  is  the  f  and  first  liable  for  the  payment  of  a  decedent's 
debts:  Sobardt  t.  Wortham,  22  Am.  Deo.  738,  and  cases  cited  in  note. 
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[1  Dbysbbux  Ii  Batelb  Eg.  634.] 

pDBCHasjB  AT  BxBOUTiox  Salx,  BY  Onb  Ck>-TXNANT  of  the  estate  of  th* 
other,  is  valid,  and  raises  no  resoltuig  trust  in  the  purchaser  in  behalf  of 
the  vendor. 

1. 17  Bog.  Oom.  L.  ttS.  a.  Gibla  ▼.  Ougier, 
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Exclusive  Possession  of  One  Tenant  ix  Common,  under  a  conveyance  of 

his  co-tenant's  estate,  though  the  conveyance  is  ineffectual,  added  to  tho 

fact  that  he  notoriously  claims  the  whole  estate  in  severalty,  constitatei 

an  adverse  possession  which  length  of  time  will  ripen  into  indefeaaible 

title. 
Partners  are  Joint  Tenants,  and  not  tenants  in  common,  of  lands  purchased 

with  partnership  funds. 
Partition  can  not  be  Hap  of  Lands  Purchased  wtth  Partnership 

Funds,  and  held  as  partnership  assets,  prior  to  a  settlement  of  the  part* 

nership  accounts. 
Partner  can  not  uave  Partial  Aooount;  but  accounts  between  partners 

must  embrace  all  partnership  transactions. 
Allegation  that  a  Sale  was  Unjust,  Iniquitous,  and  fraudulent,  is 

impertinent  if  not  accompanied  with  a  statement  of  the  facts,  showing 

wherein  the  fraud  and  iniquity  consisted. 

Bill  in  equity.  Complainaiit,  Beden  Baird,  in  a  bill  filed 
against  the  widow,  heirs,  and  administrator  of  the  estate  of 
Zebulon  Baird,  alleged  that  during  the  life  of  the  latter,  judg- 
ment was  obtained  against  him  upon  a  debt  of  his  sole  contract- 
ing. That  be  obtained  complainant  to  become  his  surety  in 
order  to  stay  execution,  in  consequence  whereof  the  execution 
that  finally  issued  ou  the  judgment  issued  as  well  against  plaint- 
iff as  against  him.  That  at  the  sale  under  the  execution,  real 
estate,  which  was  held  by  complainant  and  Zebulon,  as  tenants 
in  common,  was  sold,  and  was  bid  in  by  one  Z.  Candler.  That 
Z.  Candler,  who  had  acted  throughout  as  agent  of  Zebulon, 
immediately  after  the  sale  conveyed  the  property  to  the  latter. 
That  Zebulon,  up  to  the  time  of  his  death,  refused  to  reconyej 
to  plaintiff  his  original  interest  in  the  land,  alleging  as  a  reason 
that  he,  Beden,  was  largely  indebted  to  him,  and  that  he  would 
reconvey  only  upon  the  discharge  of  this  indebtedness.  Com- 
plainant denied  that  any  such  indebtedness  existed,  but  averred 
to  the  contrary,  that  Zebulon  had  appropriated  to  his  own  use 
the  entire  proceeds  of  the  sale  of  some  cattle,  in  which  he  was 
a  partner  with  complainant,  and  also  the  proceeds  of  the  sale  of 
certain  real  estate,  in  which  he  was  jointly  interested  with  com- 
plainant, whereby  he  became  largely  indebted  to  plaintiff.  The 
bill  prayed  an  accounting  of  the  moneys  received  by  Zebulon, 
as  aforesaid;  also  that  the  conveyances  under  which  the  lat- 
ter's  heirs  held  the  real  estate  sold  at  the  execution  sale  be 
canceled,  or  that  the  heirs  be  decreed  to  reconvey  and  for 
general  relief.  It  appeared  from  the  pleadings  and  the  case 
proved,  that  during  the  latter  part  of  the  preceding  century,  An- 
drew, Zebulon,  aud  Beden  Baird  were  in  copartnership.  From 
this  copartnership,  in  1799,  Andrew  Btiird  retired,  leaving  the 
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firm  in  debt  to  him.  Various  payments  were  made  on  this  in- 
debtedness from  the  partnership  funds,  until  it  was  reduced  to 
foar  hundred  dollars.  In  1 801  or  1802  the  firm,  consisting  of 
Zebulon  and  Bedeu  Baird,  ceased  doing  business,  but  while 
yet  in  existence  the  firm  purcbased  lands,  of  which  the  tracts  in 
controversy  were  part.  After  the  firm  ceased  doing  business, 
Zebulon  Baird  gave  to  Andrew  Baird  his  bond  for  the  four 
hundred  dollars  yet  due  bim.  Beden  refused  to  join  in  tbe 
bond,  alleging  that  Zebulon  had  in  his  hands  sufficient  partner- 
ship  assets  to  discharge  tbe  debt.  In  1815  this  bond  was  sued 
upon  and  judgment  obtained.  In  order  to  stay  execution 
Beden  and  another  person  became  Zebu  Ion's  sureties.  In  con- 
sequence, execution  issued  against  the  three,  and  the  tracts 
in  controversy  were  sold  under  it,  and  were  bid  in  by  Z.  Candler, 
Zebulon's  agent,  who  after  the  sale  conveyed  to  the  latter.  In 
1817  Zebulon  went  into  possession  of  the  tracts  by  means  of 
tenants,  and  ever  after,  to  tbe  time  of  the  filing  of  this  bill, 
which  was  in  1827,  he  or  his  successors  in  interest  remained  in 
Bole  possession,  the  only  attempted  intrusion  on  their  rights 
being  in  1826,  when  plaintiff  cut  timber  on  the  land,  for  which 
be  was  sued  in  trespass.  There  was  no  evidence  to  show 
whether  or  not  Zebulon  at  the  time  that  he  gave  his  bond  to 
Andrew  had  in  his  hands  any  of  the  partnership  funds.  If  the 
accounts  left  by  Zebulon  were  accepted  as  correct,  they  would 
show  a  large  balance  due  bim  by  the  firm,  and  also  a  balance 
4iie  him  by  Beden  on  bis  individual  account.  Defendants, 
aniongbt  other  defenses,  relied  upon  the  exclusive  adverse  pos- 
session of  themselves  and  their  ancestors  for  more  than  seven 
years.  Tbe  bill  was  dismissed  as  to  the  administrator,  as  being 
barred  by  the  statute  of  limitations.  The  judge  below  assumed 
the  position  with  respect  to  the  other  defendants,  that  one 
tenant  in  common  can  not  purchase  the  share  of  his  co-tenant 
at  execution  sale.  From  this  be  deduced  that  the  land  pur- 
chased by  Zebulon  could  only  stand  in  his  hands  and  in  those 
of  his  successors  as  security  for  the  one  half  of  tbe  debt  to 
Andrew  Baird,  on  account  of  which  it  was  sold.  Tbe  judge 
farther  considered  that  there  had  been  no  ouster  of  complain- 
ant from  tbe  tracts  in  controversy.  He  therefore  ordered  an 
accounting  of  the  rents  and  profits,  and  that  a  partition  be  had 
of  the  lands,  so  that  complainant  might  hold  one  half  in  sever- 
alty.    Defendants  appealed. 

Burton  and  Devereux,  for  the  plaintiff. 

Badger^  corUra. 
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BuTxiN,  0.  J.  (after  stating  the  case).  The  pleadings  do  noi 
appear  to  be  so  framed  as  to  raise  the  questions  which  were 
considered  in  the  court  below  to  be  involved,  and  ou  which  hia 
honor  declared  his  opinion.  Yet  as  this  court  does  not  concur 
in  the  principles  declared  in  the  decree,  and  especially  iu  their 
application  to  this  case,  it  would  be  improper  to  dispose  of  the 
cause  without  some  notice  of  them. 

The  case  is  treated  in  the  decree  as  a  partition  cause  merely, 
by  one  tenant  in  common  against  another;  in  which  the  de- 
fendant set  up  a  whole  seisin:  1.  By  virtue  of  a  conveyance  of 
the  title  of  the  plaintiff  by  a  sheriff's  sale  and  deed;  and,  2. 
By  virtue  of  a  continued  adverse  possession  of  more  than 
seven  years,  under  the  color  of  a  conveyance  from  Candler  to 
their  ancestor.  The  answer  admits  that  Candler  purchased  at 
the  sheriff's  sale,  as  the  agent  of  Zebulon  Baird,  who  was  then 
co-tenant  with  the  plaintiff,  and  took  the  conveyance  as  his 
trustee.  His  honor  was  of  opinion,  that  one  tenant  in  common 
could  not  purchase  the  share  of  his  co-tenant  at  execution  sale 
under  any  circumstances;  and  therefore,  that  this  purchase  in 
the  name  of  the  trustee  was  a  nullity,  and  did  not  extinguish 
the  tenancy  in  common  at  law,  and  certainly  not  in  equity.  It 
followed  from  that  position,  that  partition  ought  to  be  decreed, 
as  if  no  such  sale  and  conveyance  had  been  made.  We  do  not 
concur  in  those  premises  nor  in  the  conclusion.  The  court  is 
not  aware  of  any  decision  that  a  tenant  in  common  can  not, 
nor  of  any  reason  why  he  may  not,  purchase  the  interest  of  hia 
fellow.  Their  estates  are  legal  and  several,  the  only  union  be- 
tween them  being  that  of  possession.  They  do  not  hold  in 
trust  for  each  other.  The  rule  is  only,  that  the  possession  of 
one  eo  nomine  is  the  possession  of  the  other,  and  that  such  a 
possession  will  therefore  never  bar  his  companion. 

But  the  relation  between  them  is  not  such  as  to  forbid  one 
from  purchasing  from  the  other,  upon  the  principle  on  which  a 
court  of  equity  regards  with  jealousy  the  dealings  between  per- 
sons who  stand  toward  each  other  in  a  fiduciary  capacity.  These 
estates  are  so  completely  severed,  that,  at  common  law,  that  of 
the  one  could  not  be  passed  to  the  other  by  release,  but  required 
a  feoffment  and  livery  of  seisin.  Why,  then,  should  not  one 
purchase  the  several  estate  of  the  other  upon  execution  ?  There 
IS  nothing  in  the  policy  of  the  law  against  it.  There  might  be 
11  disadvantage  to  the  debtor  by  judgment,  if  the  law  excluded 
his  companion  from  bidding,  as  he  would  probably  give  more 
than  any  other  person.    There  may,  indeed,  be  dealings  between 
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the  parties  tbemBelves,  upon  which  an  uccountabilitj  had  arisen 
^fts  upon  the  receipt  of  too  much  of  the  profits  by  one,  or  out- 
lays in  common  improvements,  or  the  like,  which  would  render 
it  wroDg,  as  an  undue  advantage  in  one,  to  bring  the  share  of 
the  other  to  sale;  upon  which  the  court  might  hold  the  sheriff's 
deed  to  be  only  a  security  for  the  true  balance  that  might  be 
found  upon  a  general  account.  But  there  is  no  principle  of 
law  which  is  violated  by  such  a  purchase;  nor  any  principle  of 
eqnity,  either,  in  the  case  declared,  and  upon  the  evidence, 
properly  declared,  in  the  decree;  that  is  to  say,  that  the  defend- 
ant's ancestor  had  no  funds  of  the  plaintiff  in  his  hands,  appli< 
eable  to  the  debt,  of  which  the  plaintiff  owed  one  half;  and  that 
the  purchase  was  made  with  the  party's  own  money.  If  a  third 
person  have  a  judgment  and  execution  against  one  of  two  ten- 
ants in  common,  his  interest  may  unquestionably  be  sold;  and 
the  sale  is  valid  against  him,  both  in  law  and  equity.  His  share 
is  the  subject  of  execution.  And  we  can  not  imagine  a  reason, 
why  his  companion  may  not  fairly,  in  such  a  case,  be  a  bidder. 
Bo,  if  one  tenant  in  common  have  a  judgment  against  another, 
he  may  sell  the  share  of  the  debtor.  If  he  may  not,  while  oth- 
ers may,  it  will  amount  to  the  loss  of  his  debt;  for  the  judg- 
ment of  the  companion  is  not  a  specific  incumbrance,  or  an 
equitable  lien,  which  would  follow  the  land  in  the  hands  of  a 
purchaser  under  another  execution,  as  a  claim  for  outlays  iu  im- 
provements might. 

This  case  is  somewhat  different  from  either  of  those  sup- 
posed, inasmuch  as  the  execution  was  against  both  the  tenants 
in  common  for  a  joint  debt.  But  we  can  not  conceive  that  it 
Otills  for  a  different  principle.  Although  the  debt  was  joint,  so 
that  each  was  bound  for  the  whole,  yet  as  between  the  parties, 
half  the  debt  was  the  separate  debt  of  each,  regarding  them 
merely  as  tenants  in  common.  Suppose  a  judgment  against 
heirs  for  the  debt  of  the  ancestor,  can  it  be  argued,  that  one 
heir,  in  order  to  save  his  own  estate,  is  bound  to  pay  the  whole 
debt,  and  then  wait  to  sue  his  co-heir  for  contribution,  and  to 
have  partition  also  made  before  he  could  have  satisfaction  f 
We  think  he  could  pay  his  own  proportion  of  the  debt;  and 
then  that  the  propoiiion  of  the  other  heir  might  be  raised  by 
the  Bale  of  his  share  eo  nomine;  at  which  the  heir  who  had  paid 
his  part  might  be  a  bidder.  If  so,  his  purchase  of  the  whole 
undivided  land  must  also  be  good;  for,  in  effect,  it  is  the  same 
as  paying  his  part  of  the  debt  first,  and  then  buying  his  com- 
panion's share  for  his  default.     It  is  a  very  common  case,  that 
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one  brother  buys  at  sheriff's  sale  the  undivided  estate  of  an- 
other brother  in  descended  lands,  either  for  the  debt  of  the 
ancestor,  or  that  of  the  brother  himself,  contracted  after  the 
father's  death;  and  we  believe  the  legality  of  such  a  purchase 
has  never  been  questioned.  It  is  a  legal,  several  interest,  and 
as  such,  subject  to  execution;  and  the  policy  of  the  law  is  to  in- 
vite bidders,  and  exclude  none  but  those  whose  duty  it  is,  in  a 
legal  sense,  to  make  the  thing  exposed  to  sale  bring  the  best 
price.  They  are  excluded,  because  the  interest  of  a  purcbaser 
is  to  get  the  thing  at  the  least  price;  and  is  therefore  directly 
opposed  to  this  duty.  But  it  is  not  tbe  duty  of  one  heir,  or  of 
one  tenant  in  common,  as  such,  to  pay  the  debts  of  another 
heir  or  tenant  in  common ;  nor  to  aid  in  the  sale  of  his  estate, 
by  getting  the  best  price  for  it;  nor  to  refrain  from  buying  it,  to 
his  own  disadvantage — more  than  it  is  the  duty  of  any  other 
person,  wholly  unconnected  with  them:  Saunders  y,  Oailin^  1 
Dev.  &  B.  Eq.  86.  For  the  only  connection  consists  in  the  pos- 
session; and  tbe  estates  are  entirely  disjoined.  The  court  there- 
fore does  not  accede  to  the  proposition  laid  down,  as  a  general 
one;  and  is  of  opinion,  that  one  tenant  in  common  may,  fairly, 
buy  his  companion's  share  at  execution  sale. 

The  particular  case  now  before  us  is  precisely  parallel  to  that 
of  the  two  heirs.  Supposing  the  transaction  a  fair  one,  then, 
the  sale  and  conveyance  were  effectual  to  pass  the  plaintifTs 
title.  No  unfairness  is  imputed  to  it  in  the  decree;  and  we  find 
no  evidence  of  it  in  the  pleadings  or  depositions.  Tbe  debt  was 
originally  equally  due  from  both  the  parties,  legally  and  equi- 
tably. The  brother  now  deceased  gave  a  security  for  it,  which, 
from  its  form,  bound  him  only;  but  if  he  had  paid  it,  the  plaint- 
iff would  have  been  his  debtor  for  one  half.  Indeed,  the  debt  of 
the  plaintiff  was  not  merged  in  the  other's  bond;  but  being 
joint  and  several,  the  original  creditor  might  still  have  sued 
him  alone  for  tbe  whole  debt  at  law.  When  be  made  himself 
legally  liable  for  tbe  judgment,  he  did  nothing  more  than  be 
ought  to  have  done,  equitably;  and  might,  by  another  mode, 
have  been  forced  to  do  in  a  court  of  law.  Then  the  evidence  is 
clear  that  be  refused  to  pay  any  part  of  the  debt,  upon  the  false 
allegation  that  tbe  debt  was  owing  wholly  by  Zebulon  Baird; 
and  be  even  repeats  that  in  bis  bill  as  tbe  main,  and,  as  we 
think,  sole  ingredient  of  bis  claim  to  relief;  and,  indeed,  it  is  one 
which  could  not  have  been  resisted,  if  it  had  been  in  fact  true. 
Why  was  it  said  to  be  the  debt  of  Zebulon  alone  ?  We  find  no 
reason  given  for  it  in  the  bill,  except  that  Zebulon  was  indebted 
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to  Andrew  Baird,  and  gaye  bim  bis  bond.  Tbe  case  is  tben 
stated  as  the  ordinary  transaction  between  single  persons  wbo 
aie  debtor  and  creditor  to  eacb  otber.  Witb  tbat  representation 
of  it,  tbe  bill  adds  tbat  tbe  plaintiff  became  tbe  surety  of  tbat 
debtor;  and  alleges  tbat  be  ''  became  liable  only  as  surety." 
But  upon  tbe  answers  and  depositions,  it  is  found  tbat  tbe  plaint- 
iffs allegation  out  of  doors  was  altogetber  different;  and  tbat,  ad- 
mittiDg  tbe  debt  to  bave  been  originally  contracted  by  bim  and 
luB  brotber  as  partners,  be  contended  tbat  the  brother  ought  to 
pay it^ because  be  bad  partnership  effects  suf&cieut.  In  that  sense 
only,  according  to  tbe  proofs,  did  the  plaiutifif  denominate  tbe 
debt  as  Zebulon's  alone.  But  in  that  point  the  plaintiff  has  not 
offered  any  proof  tending  to  sustain  bis  position.  Indeed,  upon 
these  pleadings,  as  will  be  mentioned  more  particularly  here- 
after, be  could  offer  no  such  proof.  Everything  that  appears  on 
that  point,  however,  indicates  that  the  truth  of  the  case  is  on 
the  other  side.  If,  then,  the  plaintiff  in  reality  owed  this  debt 
jointly  witb  bis  brother,  and  positively  refused  to  pay  any  part 
of  it,  tbe  creditor  might  have  sold  the  plaintiffs  share  of  tbe 
land,  if  bis  co-defendant  bad  paid  his  proportion  of  the  debt;  or 
the  sheriff  might  justly,  at  the  request  of  Zebulon,  have  raised 
the  plaintiff's  part  of  the  debt  out  of  his  estate;  and  in  either 
case,  upon  the  principles  we  have  mentioned,  Zebulou  Baird 
might  have  purchased.  Such  was  virtually  this  transaction. 
Consequently,  tbe  tenancy  in  common  was  extinguished,  as  tbe 
plaintiff's  estate  passed  by  the  sale  and  sherifTs  deed. 

Such  being  tbe  effect  of  the  sale,  it  becomes  unnecessary  to 
consider  tbe  character  of  the  subsequent  possession.  The  court, 
however,  does  not  entertain  tbe  opinion  that  an  actual  ouster, 
or  disseisin  in  fact,  is  necessary  to  be  shown,  in  order  to  make 
the  possession  of  one  tenant  in  common  adverse  to  another.  It 
is  true  tbat  possession,  merely,  or  the  silent  sole  perception  of 
the  profits,  will  not  constitute  adverse  possession.  But  even 
that,  continued  without  claim  for  a  long  time,  will  raise  every 
presumption  necessary  for  its  sanction :  Thomas  v.  Oarvan,  4 
De?.  223  [26  Am.  Dec.  708].  And  we  think  that  where  one  wbo 
has  in  fact  but  an  undivided  share,  is  exclusively  in  possession, 
under  conveyances  for  the  whole,  and  notoriously  claimiug  the 
whole  in  severalty,  the  possession  can  no  longer  be  regarded  as 
the  common  possession,  but  must  be  deemed  adverse:  Burton 
y.  Murphey,  N.  C.  T.  E.  269;  Clapp  v.  Brougham,^  9  Cow.  630. 

More  especially  must  this  be  true,  if  the  possession  should  be 
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taken  under  color  of  a  conyeyance  for  the  share  of  one  of  the 
co-tenants,  as  such,  though  the  conyeyance  might  turn  out  to 
be  inejBFectual.  Here  the  entry  in  1817,  by  Zebulon,  was  under 
the  deed  for  the  land  sold  as  his  own,  and  as  the  plaintiffs. 
That  possession  could  not  be  the  common  possession;  for  he 
claimed  the  plaintiff's  share  against  him,  and  sold  parts  as  sole 
owner;  consequently,  the  possession  must  be  adverse.  If  the 
sale  were  irregular,  or  the  execution  defective,  yet  the  deed  was 
a  good  color  of  title;  under  which  the  possession  for  seven  years 
ripened  into  an  indefeasible  title  by  the  destruction  of  the 
plaintiff's  right  of  entry. 

In  truth,  however,  these  parties  were  not  mere  tenants  in 
common.  The  answers  state,  and  the  evidence  proTes,  that 
they  were  general  mercantile  partners,  and  that  these  lands 
were  part  of  the  partnership  effects,  Tate,  the  principal  wit- 
ness of  the  plaintiff,  says,  that  both  the  parties  so  informed  him 
repeatedly.  They  were,  therefore,  joint  tenants,  as  copartners. 
That  fact  thus  put  in  issue  by  the  answers  and  replication, 
ought  to  have  been  declared  in  the  decree.  If  it  had  been  de- 
clared, it  must  have  put  an  end  to  the  supposed  tenancy  in 
common,  and  the  right  supposed  to  be  asserted,  to  partition  of 
these  particular  lands,  as  being  held  in  common,  or  in  joint 
tenancy  simply.  There  can  be  no  division  of  partnership  prop- 
erty until  all  the  accounts  of  the  partnership  have  been  taken 
and  the  clear  interest  of  each  partner  ascertained.  Partners  do 
not  necessarily  hold  equally.  They  hold  according  to  the  sums 
they  are  respectively  entitled  to  receive  from  the  common  stocL 
The  usual  decree  is  to  sell  everything  and  turn  all  into  money 
for  a  division.  But  if  the  partners  are  made  equal  out  of  other 
effects,  and  then  lands  remain,  they  may,  no  doubt,  be  specif- 
ically divided.  That,  however,  can  not  be  known,  until  the 
partnership  accounts  have  been  settled  between  the  parties,  or 
taken  under  the  order  of  the  court.  The  bill  in  this  case  does 
not  allege  a  settlement;  nor  as  much  as  allude  to  the  partner^ 
ship*  itself,  but  seems  purposely  to  evade  it.  The  accounts  oi 
the  partnership,  therefore,  could  not  be  taken  under  it.  If  they 
were  taken,  and  Zebulon  found  to  be  a  creditor  of  the  firm,  as 
alleged  by  him,  the  lands  would  undoubtedly  be  liable  for  the 
general  balance  due  to  him,  and  not  merely  for  half  the  sum  ad- 
vanced by  him  on  the  sheriff 's  sale.  Consequently  it  was  in- 
dispensable to  take  the  accounts,  to  do  justice  between  the 
parlies.  As  that  could  not  be  done  upon  these  pleadings,  it 
was  a  complete  answer  to  the  bill,  when  it  appeared  that  the 
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land  in  question  and  the  debt  for  the  cattle  were  items  merely, 
in  the  assets  of  the  mercantile  concern.  A  partner  can  not  de- 
mand an  acooont  in  respect  of  particular  items,  and  a  division 
of  particular  parts  of  the  property:  but  the  account  must  neces- 
sazfly  embrace  everything,  for  the  reasons  just  mentioned. 

It  may  be  said  that  after  such  a  length  of  time,  a  bill  for  an 
account  of  the  partnership  would  be  barred,  and  a  settlement 
or  satisfaction  presumed;  and,  therefore,  that  these  lands  may 
be  taken  as  a  dear  surplus  remaining  and  divisible  equally  be- 
tween the  parties,  as  joint  tenants  simply.    That  may  be  ad- 
mitted;  for  we  think  it  correct,  provided  it  appear  that  the 
partners  were  equally  interested;  and  provided  further,  that  the 
lands  continued  to  be  treated  by  the  parties  as  joint  property,  in 
which  each  was  equally  concerned.    But  that  is  not  our  case. 
The  ancestor  of  the  defendants  and  the  plaintiff,  each  denied 
an  equal  interest  in  the  other.    The  plaintiff  alleged  that  his 
brother  had  other  funds  of  the  firm  in  his  hands,  which  ren- 
dered him  a  debtor  to  the  plaintiff;  while  Zebulon  insisted  that 
both  the  firm  and  the  plaintiff  were  indebted  to  him,  and  for 
each  balance  looked  to  these  lands  as  a  security.    It  may  be 
true,  that  Zebulon  could  not  enforce  his  claim  by  a  bill  for  an 
account  at  so  late  a  day  as  1827,  when  this  bill  was  filed.     But 
if  the  plaintiff  would  lie  by  until  his  copartner  could  not  have 
tlie  accounts  between  them  taken,  by  reason  of  the  staleress  of 
the  demand,  surely  it  must  for  the  same  reason,  be  too  late  for 
the  plaintiff  to  claim  a  division  of  the  specific  lands,  in  char- 
acter of  joint  tenant  simply,  and  without  taking  the  accounts, 
and  avoid  these  conveyances  by  which,  while  they  stand,  the 
joint  tenancy  is  extinguished,  and  the  land  become  vested  in 
severalty  in  the  other  party.     From  the  time  the  parties  ceased 
to  treat  this  land  as  common  property,  it  could  no  longer  be 
looked  on  in  a  court  as  mere  real  estate  belonging  to  them 
equally,  for  the  purpose  of  partition,  in  the  light  now  spoken 
of.    It  may  be,  indeed,  that  the  plaintiff,  after  such  unreasona- 
ble laches,  and  upon  a  suit  brought  after  the  death  of  his  part- 
ner, who  alone  could  adjust  the  accounts  with  an  accuracy  at 
all  satisfactory,  ought  not  to  have  a  decree  upon  any  other 
principle  than  allowing  the  accounts  as  stated  and  left  by  his 
deceased  partner.     But  whether  that  be  so  or  not,  the  delay 
will  not  in  the  case  which  has  happened,  exempt  him  from  the 
necessity  of  the  account  and  authorize  partition  without  taking 
it.    For  this  land  was  not  regarded  by  either  party  as  common 
property;  but  it  was  claimed,  possessed,  and  disposed  of  as  the 
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sole  property  of  one  of  them,  for  such  a  length  of  time,  and 
under  such  circumstances,  as  in  a  case  of  tenaDoy  in  common 
would  be  evidence  of  an  ouster,  and  make  a  title  under  the 
statute  of  limitations;  and  perhaps  also,  for  like  reasons,  would 
terminate  the  trust  between  the  parties  as  partners;  and  in  this 
court,  in  analogy  to  the  rule  at  law,  put  the  statute  of  limita- 
tions in  motion  on  behalf  of  the  possessor.  At  all  events  the 
plaintiff  can  not  rely  on  his  own  laches  to  excuse  him  from  the 
account  of  the  partnership,  and  authorize  him  to  call  for  a 
division  of  these  estates  as  remaining  specifically  of  the  assets 
of  the  partnership. 

But  in  reality  the  pleadings  present  neither  of  the  questions 
that  have  been  discussed;  and  no  relief  can  be  granted  bat 
upon  the  facts  alleged  in  the  bill,  aud  such  as  is  consistent  with 
those  allegations,  and  the  prayer  founded  on  them.  This  bill 
is  as  meager  in  its  allegations  as  can  well  be  imagined,  and  as 
limited  in  the  prayer  as  possible.  It  sets  forth  no  general  part- 
nership, and  of  course  asks  for  no  account  of  it.  "The  part- 
nership moneys  "  mentioned  in  it  are  necessarily  confined  to  the 
sums  of  five  hundred  and  fifty-one  dollars,  and  one  thousand 
four  hundred  and  seventy  dollars,  previously  spoken  of,  as 
the  x^rices  of  a  lot  of  cattle  sold  by  the  two,  aud  of  parts  of  the 
land  jointly  owned,  which  were  sold  by  Zebulon.  Those  trans- 
actions are  set  forth  as  merely  isolated  transactions  of  limited 
joint  dealings,  and  in  no  way  connected  with  a  general  partner- 
ship. The  draftsman  of  the  bill  did  not  mean  that  his  client 
should  submit  to  a  general  account  in  order  to  get  a  moiety  of  the 
lands;  but  the  intention  was  to  get  it  without  the  account.  The 
partnership  was  therefore  purposely  kept  out  of  sight.  Upon 
thoso  transactions,  as  stated,  the  plaintiff  had  no  claim  upon  the 
heirs  of  Zebulon,  but  only  against  the  personal  estate  into  which 
the  money  had  gone;  and  from  the  payment  of  it,  as  money  had 
and  received,  the  administrator  was  properly  held  to  be  protected 
by  the  statute  of  limitations.  It  is  not  seen  why  that  matter  was 
put  into  the  bill,  which  was  to  pray  the  relief  sought  in  respect  of 
the  land;  but  as  a  pretense  under  which  evidence  might  be  given 
to  establish  that  the  debt  to  Andrew  Baird  ought  to  have  been 
paid  by  Zebulon,  although  it  was  originally  against  both.  But 
it  can  not  have  the  effect  of  admitting  proof  with  that  view,  since 
the  charges  of  the  bill  on  that  point  are  precise,  that  the  debt 
was  never  that  of  the  plaintiff,  except  as  surety  only  for  Zebulon. 

Then  the  case  stated  with  respect  to  the  land  is  nothing  more 
than  that  those  parties  purchased  lands  jointly,  and  held  them 
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jointiy;  and  that  Zebulon  became  indebted,  and  the  plaintiff 
became  his  surety;  and  that,  upon  a  joint  judgment  against 
them  therefor,  Zebalon  procured  the  land  of  the  plaintiff  to  be 
sold,  and  indirectly  purchased  it  himself.      The  bill  further 
alleges,  indeed,  that  Zebulon  set  up,  as  a  very  insufficient  pre- 
tense for  such  manifest  bad  faith  and  vrrong,  that  the  plaintiff 
was  indebted  to  him,  which  pretense,  the  bill  states,  was  alto- 
gether unfounded,  for,  '*  upon  an  account  of  all  the  partnership 
moneys  received  as  aforesaid,"  the  balance  was  the  other  way. 
This  shows  what  partnership  was  in  the  mind  of  the  pleader; 
"as  aforesaid,"  referring  particularly  to  the  two  sums  before 
mentioned  as  the  prices  of  cattle  and  land  sold.     As  for  the 
other  words  in  this  part  of  the  bill,  respecting  moneys  received 
"on  other  accounts,  not  now  known  or  remembered;"  they 
mnst  be  admitted  to  be  too  vague  for  any  purpose.     The  charge 
respecting  those  moneys,  so  far  as  it  is  connected  with  relief  in 
i^pect  of  the  title  of  the  land,  is  introduced  merely  to  repel 
the  pretense  of  Zebulon  of  the  plaintiff's  indebtedness  to  him 
on  other  accounts.     It  is  true  that,  for  the  reasons  before  given, 
neither  party  has  proved,  or  could  prove  in  this  cause,  on  which 
side  the  indebtedness  was,  since  it  arose  on  general  partnership 
dealings  which  can  not  here  be  inquired  into.     It  may  be  taken, 
however,  either  way,  and  it  will  not  affect  the  rights  of  the  parties 
in  respect  of  the  land   upon  the  questions  made  here.     For 
whatever   sum  the  plaintiff  might  have  owed  to  Zebulon,  it 
would  be  a  plain  and  gross  fraud  in  the  latter  to  sell,  or  x)rocure 
to  be  sold,  the  plaintiff's  land  for  a  debt  of  Zebulon,  for  which 
the  other  was  bound  merely  as  surety,  and  to  become  the  pur- 
chaser himself.     Such  a  case  could  not  receive  the  least  coun- 
tenance in  a  court  of  justice;  but  the  plaintiff  would  be  eutitled 
to  relief  against  such  abuse  of  his  confidence,  and  of  the  process 
of  the  law,  without  any  regard  to  the  land  being  before  held  in 
severalty  by  him,  or  jointly  by  Zebulon  and  himself. 

The  slightest  inspection  of  the  bill  shows,  that  such  is  the 
gravamen,  and  solely  the  gravamen  of  the  plaintiff's  case,  as 
stated  in  it.  It  is  true,  there  are  general  words  of  the  sale  of 
the  plaintiff's  moiety  being  '*  unjust,  iniquitous,  and  fraudu- 
lent." But  epithets  of  that  sort  are  unmeaning  and  imperti- 
nent in  pleading,  unless  they  be  used  in  reference  to  facts 
stated,  which  render,  and  whereby  it  may  appear,  that  the  act 
complained  of  is  legally  fraudulent.  In  other  words,  the  facta 
constituting  the  fraud  must  be  alleged  before  proof  of  them 
can  be  received,  or  the  court  act  on  the  general  allegation. 
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Here  the  only  facts  stated  are  those  mentioned;  namely,  that 
the  principal  debtor  contrived  to  haye  the  land  of  the  surety 
sold  under  tbe  execution,  and  purchased  it  himself.     That  turns 
out  to  be  untrue;  for  tbe  debt  was  originally  a  joint  one,  and 
there  is  nothing  appearing,  or  can  appear  in  this  suit,  to  show 
that  the  joint  property  of  the  debtors  ought  not  to  have  been 
sold  to  satisfy  it;  or  that  the  several  property  of  the  plaintiff 
ought  not  to  have  paid  one  half  of  it.     That  being  established, 
the  plaintiff's  case,  as  made  in  his  bill,  was  answered,  and  the 
bill  should  have  been  dismissed.     Here  may  be  noticed  that 
part  of  the  decree,  which  declares  that  each  of  the  parties  had 
personal  property  sufficient  to  satisfy  the  execution,  as  was 
known  to  the  sheriff  and  Zebulon  Baird.     That  would  be  ma- 
terial evidence  of  one  species  of  fraud.     But  it  would  be  one 
entirely  different  from  that  brought  forward  by  the  plaintiff, 
and  is  not  suggested  in  the  bill.     The  court  could  not,  there- 
fore, act  on  it.    The  fraud  here  complained  of,  consists  of  one 
man's  selling  the  property  of  another,  for  a  debt  which  the 
former  alone  owed,  and  his  buying  it  and  holding  it  from  hia 
surety.     That  the  view  of  the  bill  here  taken  is  correct,  is  con- 
firmed by  a  recurrence  to  the  relief  prayed  in  respect  of  the 
land.     It  is  not  for  a  sale  as  partnership  property,  nor  for  a 
division  as  of  lands  held  jointly  or  in  common.     Partition  was 
not  in  the  contemplation  of  the  writer,  for  the  bill  does  not  even 
describe  or  identify  the  lands.    He  conceived  that  the  joint  es- 
tate was  extinguished  by  the  sale  and  deeds;  and  his  object,  so 
far  from  being  a  partition,  was  to  restore  the  original  character 
of  the  estate,  as  it  was  before'  the  sale;  and  that  was  his  sole 
object.     Tbe  prayer  is  for  a  discovery  of  the  titles  set  up  by  the 
defendants  for  tbe  lands  which  the  sheriff  had  sold,  that 
the  court  may  see  whether  they  correspond  with  those  stated 
by  the  bill;  and  if  so,  that  the  defendants  may  be  decreed  **  to 
give  up  the  sheriff's  and  Oandler's  deeds  to  be  canceled,  or  may 
convey  to  tbe  plaintiff." 

Here  is  not  a  glance  of  thought  towards  a  partition.  The 
sole  relief  sought  is,  that  the  deeds  may  be  declared  void,  as 
being  fraudulent,  upon  the  single  ground  inenticued  in  the 
charging  part  of  the  bill;  and  that  thereupon,  they  may  be  put 
out  of  the  plaintiff's  way,  either  by  cancellation  or  a  reconvey- 
ance; the  effect  of  which  would  be  to  let  bim,  unless  otherwise 
barred,  get  into  possession  again,  or  to  consider  the  possession 
held  by  tbe  other  as  a  common  possession.  It  seems  to  the 
court,  therefore,  that  all  that  was  doue  in  tbe  court  below  was 
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out  of  the  case;  and  that  the  proper  decree  in  respect  of  the 
land  would  haye  been,  to  declare  that  the  debt  on  which  it  was 
flold  was  not  the  scTeral  debt  of  Zebolon  Baird,  bat  the  joint 
debt  of  him  and  the  plaintiff;  and  therefore,  that  the  plaintiff 
had  not  proved  the  fraud  alleged  by  him,  and  upon  which  he 
claimed  to  have  the  deeds  declared  void;  and  thereupon  to 
have  dismissed  the  bill  with  costs.  The  money  received  for 
land  sold  by  Zebulon  since  the  purchase  at  sheriff's  sale,  stands 
on  the  same  ground  with  the  land  itself;  and,  therefore  the 
bill  ought  to  be  dismissed  as  to  that  also.  The  other  moneys, 
that  is  to  say,  those  received  for  land  previously  sold,  and  for 
the  cattle,  have  already  been  disposed  of,  upon  the  ground  that 
they  are  general  partnership  assets,  or  that  the  administrator 
was  alone  liable  for  them,  and  is  protected  by  the  statute  of  limita- 
tions. As  the  decree  pronounced  was  not  final,  and  the  cause 
remains  in  the  court  of  equity,  this  court  can  not  reverse  it, 
and  pronounce  such  decree  here  as  ought  to  have  been  made; 
but  this  opinion  must  be  certified  to  the  court  of  Buncombe, 
that  the  former  decree  may  be  there  reversed,  and  one  entered 
in  conformity  to  the  directions  now  given.  The  plaintiff  must 
also  pay  the  costs  in  this  court. 

By  Court.    Direct  accordingly. 


Cited  to  the  following  points  in  the  cases  appended  below:  Accounts 
taken  between  partners  must  be  of  the  entire  partnership  transactions,  and 
not  of  particolar  items:  Ward  v.  Turner^  7  Jones  £q.  76;  Wells  v.  MUcheU^ 
1  Ired.  4S4;  King  v.  OaOotoay,  5  Jones  £q.  122.  Land  porchased  with  part- 
nership funds  is  held  by  the  partners  not  as  tenants  in  commoni  but  as  joint 
tenants:  Price  v.  Hunt,  11  Ired.  42.  Neither  partners  nor  purcliasers  from 
them  can  have  partition  of  lands  purchased  with  partnership  funds  before 
the  aooonnts  of  the  partnership  have  been  taken:  Planner  v.  Moore,  2  Jones, 
123;  Buchcm  v.  Sumner,  2  Barb.  Ch.  204.  In  equity,  land  purchased  with 
partnership  funds  is  devoted  to  partnership  purposes,  and  a  trust  is  created 
in  it  for  the  security  of  partnership  debts,  which  will  affect  vendees  of  the 
property,  if  at  the  time  of  their  purchase  they  knew  of  its  being  partnership 
property:  Posav,  Jlenderaon,  77  N.  C.  170.  A  tenant  in  common  may  pur- 
chase his  co-tenant's  estate  at  its  sale  under  a  power  given  by  that  co-tenant 
in  a  deed  of  trust  executed  by  him  to  secure  payments  of  certain  sums  of 
money:  Burr  v.  Mueller,  65  lU.  262.  Surviving  partner  is  liable  to  account 
to  the  representatives  of  the  deceased  partner:  Houston  v.  Stanton,  11  Ala. 
421. 
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Willis  v.  Bill. 

[2  DSTXBBUX  AXD  BaTTUB  LaW,  381.] 
MOHIT  BOBBOWBD  BY  A  PABTNEB  UPON  HIS  IndIYXDUAL  CbXDR,  aiMI  fot 

which  he  gives  his  separate  bond,  is  not  chargeable  to  the  partnenh^ 
though  it  comes  to  its  use. 
Dbclabations  of  a  Partner  afteb  Dissolution  can  not  charge  the  part- 
nership with  a  debt;  though  if  the  existence  of  the  debt  and  the  orig- 
inal liability  be  proved  otherwise,  such  declarations  wOuld  be  snfficiwrt 
to  remove  the  bar  of  the  statute  of  limitations. 

Assumpsit.  In  October,  1833,  a  partnership  existing  between 
defendant  and  W.  E.  Hobson  was  dissolved.  Shortly  there- 
after Hobson  borrowed  from  plaintiffs  a  sum  of  money,  for 
which  he  gave  the  following  acknowledgment: 

"Beceived  of  Henry  Willis  &  Co.  four  hundred  dollars  to 
purchase  negroes,  or  return  in  a  few  days. 

*'  Wm.  E.  Hobson.    [l.  s.]" 

To  connect  the  partnership  with  the  instrument,  declarations 
of  Hobson,  that  the  money  was  advanced  to  him  on  behalf  of 
the  partnership,  and  that  it  came  to  the  use  of  the  defendant, 
were  offered.  Under  the  charge  of  his  honor,  the  jury  found 
for  plaintiffs.     Defendant  appealed. 

J.  T.  Morehead,  for  the  defendant. 

W.  A.  Oraham,  contra. 

BuTFiN,  G.  J.  Although  the  use  by  a  firm  of  money,  bor* 
rowed  by  one  of  the  partners,  may  be  evidence  that  it  was  bor- 
rowed for  the  partnership,  and  upon  its  credit,  yet  it  may  be 
doubted  whether  such  an  inference  is  admissible,  when  the 
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borrowing  partner  gives  his  own  separate  security  and  obliga- 
tion for  the  amount.  It  is  distinguishable  from  the  case  of 
Barton  v.  Child,  4  Dot.  460,  because  there  a  joint  debt,  both  in 
law  and  in  fact,  was  constituted  by  the  sale  of  the  goods  to  the 
partnership,  and  the  obligation  thereon  of  the  one  partner,  was 
not  merged  in  the  bond  subsequently  given  by  the  other.  But 
in  this  case,  the  question  is,  whether  there  ever  was  a  joint  debt; 
that  is  to  say,  whether  the  contract  was  made  with  the  firm,  or 
made  with  Hobson  individually.  The  money  was  advanced  to 
Eobson,  and  bis  separate  note  taken  for  it;  and  it  does  not  ap- 
pear, that  at  the  time  any  reference  was  made  to  the  partner- 
ship, either  as  the  beneficial  borrower,  or  as  being  liable  for  the 
repayment.  The  express  contract  at  the  time  of  the  loan  witji 
the  borrowing  partner,  it  should  seem,  ought  to  prevent  the 
lender  from  afterwards  making  himself  the  creditor  of  the  firm. 
That  seems  to  be  a  fair  inference  from  the  form  of  the  security: 
Siffkin  V.  Walker,  2  Camp.  308;  Bmly  v.  Lye,  15  East,  7.  But 
if  that  may  be  explained  by  evidence,  that  the  loan  was  on  the 
sredit  and  for  the  business  of  the  partnership,  notwithstanding 
appearances  to  the  contrary;  yet  we  deemed  it  certain,  that  his 
honor  erred  in  stating  to  the  jury  in  the  alternative,  that  the 
defendant  was  liable  if  the  money  was  advanced  on  the  credit 
of  the  firm,  "  or  was  applied  to  the  benefit  of  it."  The  last 
part  of  the  alternative  can  only  be  understood  to  mean,  that 
the  firm  was  the  debtor,  simply  because  the  money  was  used  by 
Hobson  on  the  joint  business,  although  he  had  not  only  given 
his  separate  bond  for  it,  but  had  actually  borrowed  it  on  his  in- 
dividual credit.  The  proposition  is  too  unjust  to  be  deemed 
reasonable  or  legal.  One  partner  frequently  borrows  the  very 
capital  stock  which  he  puts  in,  and  on  which  his  share  of  the 
profits  is  to  grow;  and  yet  this  would  make  his  copartners  lia- 
ble to  the  lender.  When  a  partnership  gets  merchandise,  which 
was  bought  by  one  of  the  members,  there  is  a  clear  ground  for 
Baying  that  the  purchase  was  made  by  the  firm.  But  Lord  El- 
don  observes,  it  is  not  enough  to  prove  that  money,  borrowed 
bj  an  individual  partner,  goes  into  the  partnership  estate,  to 
make  the  partners  liable.  He  may  have  borrowed  it  and  paid 
it  in  falfiUment  of  the  articles;  or  to  replace  sums  improperly 
abstracted  by  him;  or  to  reduce  his  account;  or  for  many  other 
pnrpoees.  In  Sevan  v.  Lewis,  1  Sim.  376,  it  was  held,  that  if  a 
partner  borrow  money  on  his  own  security  only,  it  does  not  be- 
come a  parinexship  debt,  although  applied  to  partnership  pur- 
posesi  and  with  the  knowledge  of  the  other  partner.     The 
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borrowing  partner  is  the  creditor  of  the  firm,  and  not  the  orig- 
inal lender.  The  same  point  is  decided  in  Jaques  ▼.  Marquand^ 
6  Cow.  497.  Admitting,  therefore,  the  declarations  of  Hobsoo 
to  be  admissible  evidence  and  true,  they  did  not  establish  a  case 
for  the  plaintiff.  They  do  not  contradict  the  inference  from  the 
security  given  by  him,  that  the  money  was  taken  up  on  his  own 
credit  exclusively,  but  rather  confirm  it.  He  says  only,  that  he 
laid  out  the  money  in  slaves,  which  the  defendant  received  and 
sold;  but  does  not  say  that  the  money  was  lent  or  borrowed  for 
the  firm  or  in  its  name. 

But  if  those  declarations  had  purported  distinctly  to  affirm 
those  facts,  the  court  is  of  opinion  that  they  would  not  have 
been  competent,  and  ought  not  to  have  been  received  for  that 
purpose.  They  are  not  the  declarations  of  a  partner  in  the 
course  of  transacting  partnership  business,  but  were  made  long 
after  the  notorious  dissolution  of  the  partnership,  and  after  this 
suit  had  been  pending  three  years,  and  pretty  obviously  to  be 
used  as  evidence  upon  the  trial.  They  were  received  probably 
upon  the  authority  of  the  case  of  Wood  v.  Braddick,  1  Taani 
104.  But  we  think  the  present  is  out  of  the  reasoning  in  that 
case.  A  different  principle,  indeed,  has  prevailed  in  many  of 
the  courts  of  this  country,  which  is,  that  after  a  dissolution,  the 
acknowledgment  of  one  partner  cf  an  account,  or  of  a  fact, 
can  not  bind  the  other,  except  to  repel  the  statute  of  limitations: 
Hacldey  v.  Patrick,  8  Johns.  536;  Walden  v.  Sherhwme,  15  Id. 
424;  Baker  v.  Stackpoole,  9  Cow.  420  [18  Am.  Dec.  508];  Shdkm 
V.  Cocke,  8  Mumf.  191.  And  in  Bell  v.  Morrison,  1  Pet.  351, 
the  supreme  court  of  the  United  States  went  so  far  as  to  lay  it 
down  that  such  an  acknowledgment  did  not  take  a  case  out  of  the 
statute  of  limi  tations.  With  us  it  is  decided  otherwise  in  Mclrdyre 
V.  Oliver,  2  Hawks,  209  [11  Am.  Dec.  760],  and  we  can  not  there- 
fore adopt  that  proposition  of  Bell  v.  Morrison.  Nor  are  we 
under  a  necessity  in  this  case  of  expressing  a  concurrence  in  the 
other  cases  cited ;  for  this  is  notan  acknowledgment  of  the  amount 
merely  of  a  partnership  debt,  of  which  the  existence  is  proved 
by  other  evidence;  but  in  the  absence  of  all  other  evidence  of  a 
dealing  by  the  plaintiff  with  the  partnership  or  with  Hobson 
as  one  of  the  partners,  it  is  an  attempt  to  create  a  joint 
liability  by  the  admission  singly  of  one  of  the  partners  after  a 
dissolution.  It  stands  here  much  upon  the  same  ground  with 
au  attempt  to  prove  the  partnership  by  such  an  admission.  It  is 
precisely  the  same  case  as  it  the  present  suit  had  been  against 
both  Hill  and  Hobson^  and  the  latter  had  suffered  judgment  by 
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default  or  by  nil  dicU;  which  surely  would  not  oyerrole  the  plea 
of  the  general  issue  by  the  other  defendant. 

In  Wood  ▼.  Braddick,  the  consignment  was  made  in  1796,  the 
dissolution  took  place  iu  1802  as  of  1800,  and  Cox's  letter,  stating 
the  balance  was  written  in  1804.  It  was  therefore  clear  that 
prima  facie  the  partnership,  aud  not  Cox,  was  originally  liable; 
and  the  questions  were,  whether  the  letter  of  1804  was  evidence 
to  repel  the  statute,  and  also  of  the  balance.  It  was  held  that 
it  was,  on  the  principle  that  **  the  dissolution  is  only  with  regard 
to  things  future,  not  to  those  past;  for  with  regard  to  the  latter, 
the  partnership  continues  and  always  must  continue."  But  the 
question  is,  what  things  past  are  meant?  Certainly  only  those 
which  concern  the  partnership.  To  make  the  admission  of  one 
partner  after  the  dissolution  affect  the  other,  it  must  be  shown, 
otherwiBe  than  by  that  admission,  that  the  subject  to  which  the 
admission  relates  did  concern  the  joint  dealing.  If  it  were  not  so, 
it  would  be  in  the  power  of  one  person,  not  upon  oath,  to  charge 
another  with  any  sums,  at  any  time,  simply  because  they  had 
once  been  partners,  by  admitting  that,  while  partners,  they  con- 
tracted a  joint  debt.  Such  a  rule  is  too  dangerous  to  be  tried. 
But  the  case  does  not  stop  there.  This  is  not  only  an  attempt 
to  charge  one  man  upon  the  admission  of  another,  but  to  charge 
him  for  a  debt,  with  which  the  other  is  apparently  exclusively 
chargeable  upon  his  own  separate  bond,  and  will  so  remain 
exclusively  chargeable,  unless  by  his  admission  he  can  throw  a 
part  of  it  on  the  defendant.  There  could  not  be  a  stronger  case  for 
rejecting  the  declarations;  upon  the  ground  of  the  suspicions 
thrown  upon  them  by  the  relation  of  the  parties,  and  the  interest 
of  the  person  making  them,  as  well  as  that  they  are  mere  declara- 
tions, not  on  oath.  There  is  prima  facie  evidence  that  Hobson 
alone  contracted  the  debt;  and  conclusive  evidence  that  he  gave  as 
the  security  his  own  separate  bond;  so  that  apparently  at  least  he 
alone  is  liable.  The  only  evidence  on  which  the  defendant  is  to 
be  made  liable  to  the  plaintiff,  and  for  contribution  to  Hobson, 
consists  of  the  declarations  of  Hobson  himself,  made  long  after- 
wards, that  the  debt  was  originally  contracted  on  the  joint  credit 
of  himself  and  the  defendant.  They  can  not  be  satisfactory  to 
the  mind,  of  the  truth  of  the  matter  declared,  but  may  mislead  a 
jury;  and  therefore  ought  not  to  have  been  received. 

In  the  opinion  of  the  court,  the  judgment  of  the  superior 
court  is  erroneous  and  must  be  reversed ;  and  a  venire  de  novo 
awarded. 

By  Court.    Judgment  reversed. 


il6  State  u.  Pendebgrass.         [N.  Carolina, 

Cited  to  the  effect  that  where  an  individual  partner  is  npon  the  £aoe  of  » 
iranaaction  liable  personally  for  a  debt,  his  declarations  are  not  admiasible 
ayidence  to  charge  the  partnership  with  it:  Lazarus  v.  Long,  3  Lred.  41; 
Street  y.  Meadows,  11  Id.  132.  That  the  admission  of  a  partner  after  the 
dissolution  of  partnership  may  remove  the  bar  of  thn  statnto  of  limitationa,  as 
well  against  the  other  partners  as  against  himself:  Walton  v.  Robtnaon,  5 
Id.  343. 

Admissions  of  a  Partner  aftjsr  Dissolutiok  are  admissible  to  take  a 
case  out  of  the  statute  of  limitations,  the  existence  of  the  debt  having  been 
first  proved:  Oreenleafv,  Quinq/,  28  Am.  Dec.  145  and  note,  where  the  pre- 
vious decisions  on  the  subject  in  this  series  are  collected.  Admission  of  in- 
debtedness by  a  partner  after  disBolution  is  not  of  itself  sufficient  to  bind  the 
other  partners:  Chardon  v.  Oliphant,  6  Id.  572  and  note  574. 


State  v.  Pendebgrass. 

[a  DKTBRaux  k  Baxxli  Law,  386.] 
JCnOOLUASTER'S  AUTHORITY  EXTENDS  TO  THE  INFLICTION  of  OOrporal  ponish- 

ment  upon  his  pupils,  subject  to  the  qualification  that  he  may  not  inflict 
punishment  of  a  nature  to  produce  lasting  injury  to  body  or  health. 
SoHOOLBCASTXR  AcTS  JiTDiciALLT  in  determining  the  necessity  of  punishment, 
and  the  extent  to  which  it  should  be  administered^  and  will  be  liable 
only  when  he  punishes  under  pretext  of  authority,  to  gratify  nudicioot 
feelings. 

Indiotment  for  assault  and  bat^iy.  The  offense  consisted 
iCri  a  \7hipping  with  a  switch,  inflicted  by  defendant,  a  school- 
mijt^ess,  upon  one  of  her  younger  pupils.  The  switching  left 
marl\)  upon  the  bodj  of  the  child,  upon  which  were  also  found 
marks  apparently  made  by  some  blunter  instrament  than  a 
8wiix;h.  All  of  these  marks,  howeyer,  disappeared  in  a  few 
days.  T£io  nature  of  the  charge  to  the  jury  appears  from  the 
opinion.  Yctrdict  was  against  defendant,  who  thereupon  ap- 
pealed. 

The  Attorney  -general^  for  the  state. 

Qabton,  J.  It  ^  not  easy  to  state  with  precision,  the  power 
which  the  law  giants  to  schoolmasters  and  teachers,  with  re- 
spect to  the  corruotion  of  their  pupils.  It  is  analogous 
to  that  which  belongs  to  parents,  and  the  authority  of  the 
teacher  is  regarded  as  a  delegation  of  parental  authority.  One 
of  the  most  sacred  duVies  of  parents,  is  to  train  up  and  qualify 
their  children,  for  becoming  useful  and  Tirtuous  members  of 
society;  this  duty  can  not  be  effectuaUy  performed  without  the 
ability  to  command  obedience,  to  control  stubboruness,  to 
quicken  diligence,  and  to  reform  bad  habits;  and  to  enable  him 
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to  exercise  this  salutaiy  sway,  he  is  armed  with  the  power  to 
administer  moderate  correction,  when  he  shall  believe  it  to  be 
just  and  necessary.  The  teacher  is  the  substitute  of  the  parent; 
is  charged  in  part  with  the  performance  of  his  duties,  and  in 
the  exercise  of  these  delegated  duties,  is  invested  with  his 
power. 

The  law  has  not  undertaken  to  prescribe  stated  punishments 
for  particular  offenses,  but  has  contented  itself  with  the  gen- 
eral grant  of  the  power  of  moderate  correction,  and  has  con- 
fided the  graduation  of  punishments,  within  the  limits  of  this 
grant,  to  the  discretion  of  the  teacher.  The  line  which  sepa- 
rates moderate  correction  from  immoderate  punishihent^  can 
only  be  ascertained  by  reference  to  general  principles.  The 
welfare  of  the  child  is  the  main  purpose  for  which  pain  is  per- 
mitted to  be  inflicted.  Any  punishment,  therefore,  which  may 
serionsly  endanger  life,  limbs,  or  health,  or  shall  disfigure  the 
child,  or  cause  any  other  permanent  injury,  may  be  pronounced 
in  itself  immoderate,  as  not  only  being  unnecessary  for,  but  in- 
consistent with,  the  purpose  for  which  correction  is  authorized. 
But  any  correction,  however  severe,  which  produces  temporary 
pain  only,  nnd  no  permanent  ill,  can  not  be  so  pronounced, 
since  it  may  have  been  necessary  for  the  reformation  of  the 
cbild,  and  does  not  injuriously  affect  its  future  welfare.  We 
hold,  therefore,  that  it  may  be  laid  down  as  a  general  rule,  that 
teachers  exceed  the  limits  of  their  authority  when  they  cause 
lasting  mischief;  but  act  within  the  limits  of  it,  when  they  in- 
flict temporary  pain. 

When  the  correction  administered,  is  not  in  itself  immoder- 
ate, and  therefore  beyond  the  authority  of  the  teacher,  its  legal- 
ity or  illegality  must  depend  entirely,  we  think,  on  the  qui  animo 
with  which  it  was  administered.  Within  the  sphere  of  his  au- 
thority, the  master  is  the  judge  when  correction  is  required,  and 
of  the  degree  of  correction  necessary;  and  like  all  others  in- 
trusted with  a  discretion,  he  can  not  be  made  penally  responsible 
for  error  of  judgment,  but  only  for  wickedness  of  purpose.  The 
best  and  the  wisest  of  mortals  are  weak  and  erring  creatures, 
and  in  the  exercise  of  functions  in  which  their  judgment  is  tc 
be  tbe  guide,  can  not  be  rightfully  required  to  engage  for  more 
than  honesty  of  purpose,  and  diligence  of  exertion.  His  judg- 
ment must  be  presumed  correct,  because  he  is  the  judge,  and 
also  because  of  the  difficulty  of  proving  the  offense,  or  accumu- 
lation of  offenses,  that  called  for  correction;  of  showing  the 
peculiar  temperament,  disposition,  and  habits,  of  the  individual 
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oorreoted;  and  of  ezliibiiing  the  varioas  milder  means,  that  maj 
haye  been  ineffectually  used,  before  correction  was  resorted  to. 

But  the  master  maj  be  punishable  when  he  does  not  transcend 
the  powers  granted,  if  he  grossly  abuse  them.  If  he  use  his 
authority  as  a  cover  for  malice,  and  under  pretense  of  adminis* 
tering  correction,  gratify  his  own  bad  passions,  the  mask  of  the 
judge  shall  be  taken  off,  and  he  will  stand  amenable  to  jus- 
tice, as  an  individual  not  invested  with  judicial  power. 

We  believe  that  these  are  the  rules  applicable  to  the  decision 
of  the  case  before  us.  If  they  be,  there  was  error  in  the  instruction 
given  to  the  jury,  that  if  the  child  was  whipped  by  the  defendant 
BO  as  to  occasion  the  marks  described  by  the  prosecutor,  the  de- 
fendant had  exceeded  her  authority,  and  was  guilty  as  chaiged* 
The  marks  were  all  temporary,  and  in  a  short  time  all  disap- 
peared. No  permanent  injury  was  done  to  the  child.  The 
only  appearances  that  could  warrant  the  belief  or*  suspicion 
that  the  correction  threatened  permanent  injury,  were  the  bruises 
on  the  neck  and  the  arms;  and  these,  to  say  the  least,  were  too 
equivocal  to  justify  the  court  in  assuming  that  they  did  threaten 
such  mischief.  We  think  that  the  instruction  on  this  point 
should  have  been,  that  unless  the  jury  could  clearly  infer  from 
the  evidence,  that  the  correction  inflicted  had  produced,  or  was 
m  its  nature  calculated  to  produce,  lasting  injury  to  the  child, 
it  did  not  exceed  the  limits  of  the  power  which  had  been  granted 
to  the  defendant.  We  think  also,  that  the  jury  should  have 
been  further  instructed,  that  however  seyere  the  pain  inflicted, 
and  however  in  their  judgment  it  might  seem  disproportionate 
to  the  alleged  negligence  or  offense  of  so  young  and  tender  a 
child,  yet  if  it  did  not  produce  nor  threaten  lasting  mischief,  it 
was  their  duty  to  acquit  the  defendant;  unless  the  facts  testified 
induced  a  conviction  in  their  minds,  that  the  defendant  did  not 
act  honestly  in  the  performance  of  duty,  according  to  her  sense 
of  right,  but  under  the  pretext  of  duty,  was  gratifying  malice. 

We  think  that  rules  less  liberal  towards  teachers,  can  not  be 
laid  down  without  breaking  in  upon  the  authority  necessary 
for  preserving  discipline,  and  commanding  respect;  and  that 
although  these  rules  leave  it  in  their  power  to  commit  acts  of 
indiscreet  severity,  with  legal  impunity,  these  indiscretions  will 
probably  find  their  check  and  correction,  in  parental  affection, 
and  in  public  opinion;  and  if  {hey  should  not^  that  they  must 
be  tolerated  as  a  part  of  those  imperfections  and  inconyenienoes, 
which  no  human  laws  can  wholly  remove  or  redress. 

By  OouBT.     Judgment  reversed. 
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The  principal  case  has  been  cited  with  approval  in  State  y.  Staleupf  2  Ired« 
60;  &aU  y.  Black,  Winst.  266;  State  v.  Bhodes,  Phil.  453;  State  y.  Al/ord, 
68  N.  0.322. 

Thi  Powbb  of  thb  Schoolmaster  to  Puni8H  corporally  a  refractory 
papil  is  imiyersally  conceded  as  being  necessary  to  him,  in  his  enforcement  ol 
the  discipline  indispensable  to  a  fruitful  pursuit  of  his  avocation.  The  only 
conflict  arises  upon  the  question  as  to  the  rule  which  shall  measure  the  right. 
Two  views  are  open,  either  of  which  enjoys  judicial  support.  The  one  con- 
iidets  the  teacher  t»  loco  parentis  and  as  exercising  judicial  functions  when- 
ever called  upon  to  determine  the  gravity  of  an  offense  and  the  character  ol 
the  punislunent  that  it  merits.  The  qualifications  to  his  power  being  that  no 
punishment  must  be  inflicted  that  is  of  a  nature  to  cause  lasting  injury  to 
body  or  health,  and  that  punishment  must  not  be  inflicted  from  malicious 
motives.  This  view  is  supported  by  the  principal  case:  Commonwealth  v. 
Seed,  5  Pa.  L.  J.  78;  State  v.  Burton,  45  Wis.  150,  and  is  adopted  by  Mr. 
Beeves:  Beeves  on  Domestic  Belations,  288. 

The  other  view  requires  that  in  inflicting  corporal  punishment  a  teacher 
shoold  exercise  reasonable  judgment  and  discretion,  and  be  governed  as  to 
the  mode  and  severity  of  the  punishment,  by  a  consideration  of  the  nature 
of  the  offense,  the  age,  size,  etc.,  of  the  offender:  Commonwealth  v. 
HoHdaU,  4  Gray,  36;  Lander  v.  Seaver,  32  Vt.  114;  Anderson  v.  State,  3 
Head,  455;  Cooper  v.  McJunkin,  4  Ind.  90.  Both  of  these  views  establish 
the  same  uttermost  limit  of  punishment,  that  a  teacher  may  not  overstep. 
They  differ  in  this,  that  while  the  first  view  allows  the  limit  to  be  reached 
whenever  the  teacher,  acting  without  malice,  thinks  it  necessary,  the  other 
requires  different  degrees  of  punishment  to  be  graduated  to  different  offenses. 
In  the  one  case,  to  find  a  teacher  guilty  of  an  assault,  it  is  sufiicient  for  the 
jury  to  become  satisfied  that  he  acted  without  the  exercise  of  reasonable 
judgment  and  discretion;  in  the  other,  they  must  find  that  he  acted  mall* 
ciously.  This  latter  view  appears  the  more  correct.  The  qualification  that 
the  schoolmaster  shall  not  act  from  malice  will  protect  his  pupils  from  out- 
boiBts  of  brutality,  whilst  upon  the  other  hand  he  is  protected  from  liability 
for  mere  errors  of  judgment. 

It  must  be  said,  however,  of  the  courts  requiring  the  teacher  to  exerdso 
reasonable  judgment,  that  they  impose  in  his  favor  the  safeguards,  that  the 
prosecution  must  show  affirmatively  that  the  punishment  was  disproportion- 
ate to  the  offiense,  for  if  the  punishment  alone  appear  from  the  evidence,  it 
will  be  presumed  to  have  been  justifiable:  Anderson  v.  State,  3  Head,  455; 
Lander  v.  Seaver,  32  Vt.  114.  This  power  is^ven  to  enable  the  enforcement 
of  discipline;  it  will  therefore  extend  over  pupils,  who  have  attained  the  age 
of  majority:  State  v.  Mizner,  45  Iowa,  248.  Morrow  v.  Wood,  35  Wis.  59,  pre- 
sented the  case  of  a  conflict  of  the  authority  of  parent  and  teacher.  There 
a  father  directed  his  child  to  pursue  only  certain  studies  selected  by  him  from 
those  required  or  permitted  by  law  to  be  taught  at  the  school,  and  also  for- 
hade  the  child  to  pursue  a  certain  other  study.  This  was  known  to  the 
teacher,  and  it  was  thereupoa  held  that  the  latter  was  not  authorized  to  inflict 
pmuahment  for  the  purpose  of  compelling  the  child  to  pursue  the  study  for- 
hidden  by  the  father. 
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[Q  Dbtsbbux  k  Battle  Law,  881.] 

BoHD  EzEOUTSD  WITH  Blakk  FOR  Iksebtiok  OF  ITS  AMouiTr  is  not  ft  deed, 
nor  can  it  be  made  such  by  the  filling  of  the  blank,  by  an  agent  aathor- 
ized  by  parol. 

Debt  on  bond.     The  case  appears  from  the  opinion. 

Haughton  and  Devereux,  for  the  plaintiff. 

EuFFiK,  C.  J.  The  instrumeut  sued  on  is  not,  in  the 
opinion  of  the  court,  the  bond  of  the  defendant.  When 
put  into  the  hands  of  Frasier,  it  was  not  a  deed,  because  it  was 
imperfect  and  did  not  purport  to  oblige  the  payment  of  any 
Bum  of  money.  The  parol  authority  to  Frasier  to  fill  up  the 
blank  with  the  sum  that  might  be  agreed  upon  as  the  price  of 
the  vessel,  we  think,  is  not  a  valid  authority  to  deliver  the 
paper,  thus  completed,  as  the  deed  of  the  defendant.  Being 
executed  in  his  absence  it  does  not  bind  the  defendant.  The 
case  of  McKee  v.  Hicks,  2  Dev.  379,  is  directly  in  point.  It  ia 
authoritative  as  a  decision  of  this  court;  and  it  must  be  ad- 
mitted that  the  point  was  before,  at  the  least,  not  clear  on  the 
side  of  the  plaintiff.  But  upon  reconsideration,  we  agree  to 
the  doctrine  of  that  case  as  that  of  the  common  law.  The  an- 
cient rule  is  certain,  that  authority  to  make  a  deed  can  not  be 
verbally  conferred,  but  must  be  created  by  an  instrument  of 
equal  dignity.  It  is  owned,  that  there  are  modem  cases,  in 
which  it  seems  to  have  been  relaxed  with^  respect  to  bonds. 
This  began  with  the  case  of  Texira  v.  Evans,  cited  in  1  Ansi 
229,  note,  on  which  all  the  subsequent  cases  profess  to  be 
founded.  The  court  is  not  satisfied  with  the  reasons  assigned 
for  those  opinions,  but  entertains  a  strong  impression  that  they 
lead  to  dangerous  consequences.  Because  bonds  are  in  fre- 
quent use  as  mercantile  instruments  and  are  negotiable,  it 
seems  to  have  been  thought  that  they  may  be  safely  treated  as 
if  altogether  of  that  character.  If  they  can  be  filled  up  upon 
a  verbal  authority,  the  step  is,  indeed,  a  short  one  to  allow  the 
holder  to  do  so;  and  a  bond  may  be  made  by  signing  and  seal- 
ing a  blank  piece  of  paper,  as  a  promissory  note  may  be  by 
signing  it.  We  think  the  difference  is  in  the  solemnity  of  the 
instruments.  The  danger  of  abolishing  that  distinction  con- 
sists in  the  necessity  that  would  then  arise,  of  applying  the  role 
as  modified,  to  conveyances  and  deeds  of  every  description,  aa 
well  as  to  this  particular  kind,  namely,  bonds. 
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No  person  will  argue  in  favor  of  a  deed  of  conTeyanee,  in 
which  the  name  of  tbe  bargainee,  for  instance,  or  the  descrip- 
tion  of  the  laud  was  inserted  after  execution  by  the  vendor 
and  in  his  absence,  although  done  witbout  corruption,  and  by 
some  person  whom  he  requested  to  do  it.  It  would  subvert  the 
whole  policy  of  tbe  law,  wbich  forbids  titles  from  passing  by 
parol,  and  requires  the  more  permanent  evidence  of  writing  and 
sealing.  A  bond  is  to  be  regarded  as  precisely  on  the  same 
looting  witb  any  otber  deed.  To  make  a  bond  out  and  out  in 
fhe  name  of  another,  certainly  requires  a  letter  of  attorney  by 
deed.  A  verbal  authority  to  seal  a  bond  is  not  sufficient.  To 
make  the  instrument  a  different  one  in  form  and  in  substance 
from  what  it  was  when  the  supposed  obligor  parted  from  it — to 
make  it  a  sensible,  and  upon  its  face,  an  operative  obligation  to 
pay  a  certain  sum  out  of  a  writing,  which  was  altogether  insen- 
sible, and  did  not  bind  tbe  obligor  to  pay  any  sum — is  essen- 
tially to  make  the  bond.  In  none  of  the  cases  is  it  suggested 
that  such  acts  can  be  done  by  a  stranger.  But  it  is  said,  tbe 
party  dught  to  be  bound,  because  the  words  were  inserted  by 
his  agent.  That  is  assuming  the  position  in  dispute.  There 
might  be  an  agency  to  receive  the  money  or  make  the  purchase, 
which  would  in  law  be  sufficient,  when  there  was  not  an  agency  to 
bind  the  principal  by  this  form  of  security.  The  very  question 
is,  whether  the  person,  who  wrote  out  the  bond  and  delivered 
it,  was  in  fact  and  in  law,  the  agent  for  that  purpose.  To  de* 
termine  it,  we  are  obliged  to  recur  to  the  rule  of  law,  which 
defines  what  may  create  an  authority  to  make  a  deed,  and  by 
what  evidence  that  authority  may  be  established.  If  it  can  not 
legally  exist  without  a  deed,  then  he  who  had  only  a  verbal 
authority,  was  not  in  law  an  agent  for  this  purpose,  though 
he  might  have  been  for  others. 

We  think  likewise  that  the  defendant  has  not  made  it  his 
bond  by  any  subsequent  act.  If  a  deed  be  perfect  in  its  frame, 
there  is  no  doubt  the  execution  of  it  by  one  party  is  good,  and 
the  instrument  will  not  be  invalidated  by  the  executiou  of 
another  party  to  it,  in  the  absence  of  the  former.  But  where 
it  is  incomplete  when  executed,  it  is  well  settled  that  the  inser- 
tion of  the  matter,  which  is  necessary  to  perfect  it,  avoids  it  as 
a  deed,  as  first  executed  and  by  force  of  that  delivery,  unless 
after  ihe  alteration  there  be  a  redelivery,  or  that  wbich  is'tanta- 
mount  to  it.  The  case  cited  for  the  plaintiff,  Hudson  v.  BeO' 
wlty^  5  Bing.  868,  admits  this;  and  determines  only  that  filling 
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up  a  blank  in  the  presence  of  the  party  and  by  his  assent,  is  in 
law  a  redelivery,  contrary  to  the  passage  in  BuUer's  Kisi  Priae, 
267.  We  see  no  objection  to  that  position.  But  it  has  no  ap- 
plication to  the  case  at  bar.  Here,  the  defendant  never  saw  the 
bond  after  it  first  came  to  the  plaintiff's  hands.  Nothing  that  he 
could  say  in  the  absence  of  it,  could  amount  to  the  adoption  of 
it  as  his  deed — the  essential  requisite  of  delivery  by  himself  or 
by  his  attorney  duly  authorized,  in  its  altered  state,  being 
wanting.  But  what  the  defendant  did  say,  is  certainly  quite  in- 
sufficient. It  is  simply  an  acknowledgment,  that  by  parol  he 
appointed  Frasier  his  agent,  first  to  buy  the  vessel,  and  sec- 
ondly, to  fill  up  the  bond.  The  acknowledgment  of  those 
facts,  establishes  no  more  than  the  proof  of  them  by  witnesses 
would.  They  very  clearly  establish  a  case  in  which  the 
plaintiff  could  recover  the  price  of  the  vessel  on  the  contract  of 
sale.  But  they  show  only  an  insufficient  authority  to  fill  up 
and  deliver  the  bond;  and  do  not  in  the  least  denote  an  inten- 
tion of  the  defendant  (if  that  would  do)  to  be  bound  by  it  as 
his  bond;  much  less  amount  to  a  delivery  of  it  as  such.  It  is 
not,  therefore,  the  deed  of  the  defendant;  and  the  judgment 
must  be  affirmed. 

By  Court.    Judgment  affirmed. 


Cited,  to  the  point  that  the  agent  who  exeoates  a  deed  must  be  anthoriied 
under  seal,  and  that  an  agent  anthorized  by  parol  can  not  consummate  a  deed 
by  filling  the  blanks  in  it  existing  at  the  time  of  its  delivery:  Oraham  ▼. 
ffoU,  3  Ired.  902;  BlacknaU  v.  Paria&,  6  Jonee  Eq.  71;  BUmd  v.  O'HagoM, 
64  N.  C.  472. 

Deed  Ezboijtbd  ik  Blank:  Duncan  v.  Hodge$,  17  Am.  Dea  734;  8uM 
V.  Berger,  13  Id.  666^  note  609;  Woodworih  y.  Bank  qf  America,  10  Id.  271. 
note. 


Gbiefis  V.  Sellabs. 

[3  DxTXBEUx  h  Batiub  Law,  492.] 

Wast  or  Pbobable  Cause  must  be  proved  in  order  to  sustain  an  action  for 
malicious  prosecution. 

Fbobable  Cause  Exists  where  the  facts  and  dronmstaaoes  are  snch  that 
when  communicated  to  the  generality  of  men  of  ordinary  and  impartial 
minds,  they  will  be  sufficient  to  raise  in  them  a  belief  or  grave  BospicioD 
of  the  guilt  of  a  person. 

Vkbdiot  or  Conviction  Followed  by  Judgment  of  the  trial  ooort  is  eon* 
elusive  evidence  of  the  existence  of  probable  cause  to  warrant  the  pros* 
ecntion,  though  the  judgment  of  conviction  ia  vacated  on  appeal 
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Oabb  for  malicious  prosecution.  The  plaintiff  had  judgment 
below.  Defendant  appealed.  The  facia  of  the  case  appear  in 
the  opinion. 

DevereuXf  for  (he  defendant. 

W.  H.  Haywood  and  W.  A.  Oraham,  contra, 

Burrov^  0.  J.  The  innocence  of  the  plaintiff,  and  a  bad 
fflotiTe  in  the  defendant,  though  necessary,  are  not  the  sole  or 
sufficient  grounds  of  this  kind  of  action.  It  is  the  interest 
of  the  public  that  there  should  be  a  fair  investigation  in  every 
case  of  reasonable  suspicion ;  and  therefore  the  law,  upon  its 
policy,  denies  to  one  really  innocent  an  action  against  him  who 
promoted  the  investigation  of  a  case  of  proper  suspicion. 
Hence  the  declaration  must  allege  that  the  prosecution  was 
preferred  without  any  just  and  reasonable,  or,  as  it  is  commonly 
said,  probable  cause;  and  of  that  there  must  be  proof  from  the 
plaintiff 

Waiving  the  inquiry,  whether  the  question  of  probable  cause 
be,  from  its  nature,  one  of  law  or  one  of  fact,  and  admitting 
that  there  may  be  cases  in  which  it  is  a  mixed  question,  and,  as 
partly  partaking  of  both,  may-  be  left  to  the  jury  under  the  ad- 
vice of  the  court,  yet  it  is  perfectly  certain,  that,  as  legal  infer- 
ences, presumptions  of  the  want  of  probable  cause,  on  the  one 
hand,  and  of  its  existence,  on  the  other,  are  held  to  be  estab- 
lished by  the  judicial  acts  in  the  various  stages  of  the  prose- 
cation. 

Similar  inferences  from  the  proceedings  likewise  remain  to 
Bome  extent  after  their  determination.  It  is  settled  in  this 
state,  that  a  discharge  by  the  examining  magistrate  imports  that 
the  ftccusation  was  groundless:  Boslick  v.  Rutherford^  4  Hawks, 
83.  If  the  magistrate  commit,  or  if  the  grand  jury  £nd  a  bill, 
it  has  never  been  doubted  that,  in  law,  that  is  evidence  of  prob- 
able cause,  and  calls  for  an  answer  from  the  plaintiff  as  to  the 
particular  circumstances;  which  imposes  it  on  the  plaintiff  to 
go  into  the  circumstances,  in  the  first  instance.  It  is  true,  that 
in  these  cases  the  evidence  is  deemed  pKma/ad6  only;  but 
nevertheless,  it  is  evidence  in  that  degree,  as  declared  by  law. 
and  the  principle  is  made  a  part  of  the  law  of  evidence.  After 
conviction,  however,  the  evidence  rises  in  degree,  and  is  con- 
clusive. This  action  will  not  lie  under  any  circumstances  after 
conviction.  Why  ?  Because  a  competent  tribunal  has  judicially 
fixed  the  plaintiff  with  guilt,  and,  a  fortiori^  established  proba- 
ble cause  for  the  prosecution. 
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This  proposition  is  not  denied,  "when  the  conviction  remains 
in  force;  but  in  this  case  it  seems  to  have  been  supposed  that 
the  judgment  of  the  county  court  lost  its  character  of  conclusive 
evidence  by  the  appeal  and  final  acquittal  in  the  superior  court. 
Upon  authority  and  reason  this  court  has  arrived  at  a  different 
conclusion. 

Upon  looking  into  adjudications,  one  is  found  nearly  a  cen- 
tury old,  and  not  since  questioned,  which  is  directly  in  point. 
In  Reynolds  v.  Kennedy ^  1  Wils.  232,  the  declaration  was  for  a 
malicious  seizure  of  brandy,  and  exhibiting  an  information  he- 
fore  the  sub-commissioners  of  excise,  by  whom  they  were  con- 
demned; but  upon  an  appeal  to  higher  commissioners,  the  judg- 
ment was  reversed  and  the  brandy  restored .  After  verdict  for  the 
plaintiff,  the  judgment  was  arrested  in  the  court  of  king's  bench 
in  Ireland;  and  upon  a  writ  of  error  in  the  king's  bench  in  Eng- 
land, that  judgment  was  afiirmed.  The  chief  justice,  Lee,  in 
delivering  the  unanimous  opinion  of  the  court,  said  the  judg- 
ment of  the  sub-commissioners  justified  the  proceeding  before 
them,  and  the  plaintiff  having  laid  that  in  his  declaration,  shows 
a  foundation  for  the  prosecution  before  the  sub-commissioners; 
so  that  the  declaration  was/e^  de  se.  As  that  case  was  on  writ 
of  error,  these  are  the  necessary  consequences:  First,  that  the 
inference  of  probable  cause  from  a  conviction  by  a  competent 
jurisdiction  is  a  legal  one,  to  be  made  by  the  court;  and,  sec- 
ondly, that  it  must  be  made,  notwithstanding  a  subsequent 
reversal,  and  also  a  verdict  to  the  contrary  in  the  action  for 
malicious  prosecution.  It  can  not  be  disproved.  The  court  is 
not  aware  that  there  has  been  any  case  on  the  point  in  this 
state.  In  England,  Reynolds  v.  Kerinedy  has  not  been  ques- 
tioned, and  was  relied  on  as  law  in  SuUon  v.  Johnstone,  1  T.  B. 
493,  and  in  Massachusetts  the  law  is  settled  in  accordance  with 
it:  Whitney  v.  Peckham,  15  Mass.  243.  Our  attention  has  been 
called  to  the  case  of  CoUon  y^  James,  20  Eug.  Com.  L.  358,'  as 
being  in  conflict  with  the  others.  But  it  is  not  so.  That  is  an 
action  for  maliciously  suing  out  a  commission  of  bankruptcy, 
under  which  the  plaintiff  was  declared  a  bankrupt,  and  which 
was  superseded  on  the  application  of  the  defendant.  It  has  no 
reference  to  the  principle  under  consideration.  The  determina- 
tion of  commissioners  of  bankruptcy  is  not  of  the  nature  of  a 
judgment.  Th«  y  have  a  mere  authority,  without  judicial  juris- 
diction, and  act  ex  parte;  so  that  their  declaration  is  not  even 
prima  facie  evidence  of  bankruptcy  for  the  assignees,  who  must 

1.  20  Eng.  Com.  L.  424;  3.  0.,  1  Bun.  h  Adol.  128. 
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show  by  other  evidence  au  act  of  bankruptcy  to  support  the  com- 
mission, and  their  assignment  under  it;  Bex  v.  InhahUants  in 
Glamorganshire^  1  L.  Eaym.  580;  Groenvelt  v.  BunoeU,  Id.  467. 
But  without  the  aid  of  an  adjudication,  the  doctrine  carries 
conviction  along  with  it,  especially  in  reference  to  a  judgment 
foanded  on  the  verdict  of  a  jury.  It  is  to  be  recollected  that 
the  subject  of  inquiry  in  such  a  case  is,  whether  there  was 
probable  cause  for  the  prosecution.  What  is  probable  cause  f 
It  is  constituted  by  such  facts  and  circumstances  as,  when  com- 
municated to  the  generality  of  meu  of  ordinary  and  impartial 
minds,  are  sufficient  to  raise  in  them  a  belief,  or  real  grave  sus- 
picion of  the  guilt  of  the  person.  Now,  what  more  satisfactory 
criterion  can  there  be,  by  which  to  determine  what  influence 
those  facts  and  circumstances  might  or  ought  to  have  had  on  the 
mind  of  the  prosecutor,  than  that  which  it  is  certainly  seen  they 
have  bad  on  the  minds  of  twelve  upright  men,  chosen  for  their 
indifTerency  for  the  parties  ?  We  do  not  desire  to  be  cousidered  as 
laying  it  down  that  a  verdict,  if  set  aside  by  the  court  in  which 
the  trial  was  had,  would  establish  probable  cause.  Probably 
that  may  stand  on  different  reasons;  but  if  so,  we  have  no  con- 
cern with  it  at  present.  A  verdict  and  judgment  of  acquittal 
certainly  do  not  imply  a  want  of  probable  cause;  because  such 
a  verdict  may  be  given,  notwithstanding  strong  suspicion,  be- 
cause there  is  not  full  proof  of  guilt.  But  after  a  conviction  by 
verdict,  followed  by  sentence,  it  ceases  to  be  a  matter  of  con- 
jecture, of  argument,  and  of  reasoning,  whether  guilt  could 
rationally  be  inferred  from  the  facts  admitted  or  proved;  for 
such  a  state  of  things  can  not  occur,  but  after  full  defense  by 
the  accused,  with  deliberation  by  the  jury,  aided  by  the  court, 
upon  all  the  evidence,  as  well  explanatory  as  negative,  offered 
by  the  accused;  and,  after  all  that,  guilt  was  in  fact  iof erred  by 
a  numerous  body  of  men  of  competent  uuderstandiug  aud  in- 
tegrity, and  the  court  was  also  satisfied  with  it.  As  evidence 
of  probable  cause,  a  conviction  by  verdict  and  judgment  is  as 
convincing,  and  therefore  ought,  in  law,  to  be  as  high  and  con- 
clusive, although  vacated  by  appeal,  as  if  it  stood  unreversed 
and  in  full  force.  It  sanctions  the  prosecution  in  its  origin  and 
progress  through  that  court,  and  is  the  highest  evidence, 
namely,  a  judicial  sentence  of  record,  that  apparently  the  accused 
was  guilty.  It  is  true  that  the  law,  in  its  benignity,  allows  the 
convict  to  show,  on  appeal  to  another  court,  that  he  is  really 
not  guilty.     But  that  does  not  show,  nor  can  it  be  shown  against 
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the  facts  of  the  first  verdict  and  judgment,  that  there  was  no 
just  and  probable  cause  of  accusation. 

The  verdict  in  this  case,  therefore,  ought  not,  we  think,  to 
stand;  as  it  appears  affirmativelj  in  the  case  stated  to  be  against 
law.  It  was  erroneous,  in  our  opinion,  to  submit  the  case  to 
the  jury  on  any  circumstances  dehors  the  record,  without  or 
with  an  opinion  from  the  court,  that  those  circumstances  did  or 
did  not  constitute  probable  cause.  The  plaintiff  stated  his  con- 
viction in  the  county  court  in  his  declaration,  or  at  least,  it  ap- 
peared in  the  record  which  he  was  obliged  to  read.  Then  the 
plaintiff's  own  pleadings,  or  evidence,  contained  proof  of  prob- 
able cause,  and  was  destructive  of  his  case.  To  use  the  wordi 
of  Chief  Justice  Lee,  the  plaintiff's  case  was /eld  de  8e;  and  there 
was  nothing  to  submit  to  the  jury.  The  judgment  must  be  re- 
versed, and  a  venire  de  novo  ordered. 

By  Court.    Judgment  reversed. 


A  Bubaeqaent  case  of  Oriffls  y.  Sellare,  in  which  plaintiff  was  brotfafir  of 
present  plaintiff,  came  before  the  courts  4  Dev.  &  B.  176,  upon  Bonilar  factSi 
and  therein  the  views  taken  in  the  principal  cue  were  reiterated. 

Ck)NViciiOK,  AFTERWABDS  Vaoatid  ON  APPEAL.— The  decisions  are  ooo- 
tradictoiy  as  to  whether  this  is  or  not  oonclusiye  evidence  of  the  eodstence  of 
probable  cause:  Frowman  y.  Smiih,  12  Am.  Dec.  267»  note* 


Harktns  v.  Young* 

[3  DxTSBXox  a  Baxtlb  Law,  637.] 

Alteration  op  a  Wabbant  op  Ab&est  after  it  has  finally  left  the  hands 
of  the  magistrate  iBSoing  it,  by  another  magistrate,  before  whom  it  ii  x^ 
tamable,  by  his  addition  of  the  name  of  a  person  against  whom  it  shall 
ran,  is  illegal,  and  the  warrant  will  not  jostify  the  arrest  of  sach  person. 

Warrant  must  Describb  with  Oertaintt  the  persons  whose  arrest  it  re- 
quires,  and  where  the  recitab  of  a  warrant  state  an  offense  to  have  beeo 
committed  by  "A.  B.  and  company,"  and  thereupon  the  warrant  com 
mands  the  arrest  of  "  said  company,"  the  description  is  too  uncertain  to 
justify  an  arrest. 

Arrest  is  CoNSTirnTED  where  there  has  been  submission  to  an  authority 
oyer  one's  person  asserted  by  virtue  of  a  pretended  warrant. 

Trespass  vi  et  armis,  for  an  assault  and  false  imprisonment. 
Defendant  Young  had  caused  a  warrant  to  issue,  wherein  it  was 
recited  that  complaint  had  been  made  of  the  beating  and 
wounding  of  a  slave  belonging  to  Young,  by  John  A.  Mead  and 
company,  wherefore  the  writ  proceeded  to  command  the  arrest 
of  *'  said  company.''     This  was  the  only  description  in  the  war- 
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rant  of  the  persons  whose  arrest  was  required.  The  writ  was 
returned  before  Mr.  Reed,  another  magistrate  than  the  one 
who  issaed  it,  because  tlie  latter,  being  a  relative  of  Young, 
felt  disqualified  to  act  in  the  case.  Mead  was  first  arrested 
onder  this  writ.  After  his  arrest,  Mr.  Reed  inquired  who 
were  meant  by  the  words  "the  company"  in  the  writ.  Being 
told  whom  it  meant,  he  introduced  their  names  after  that  of 
Mead,  in  that  part  of  the  writ  which  recited  the  beating  and 
wounding  of  the  slave  by  John  A.  Mead  and  company;  but  he 
left  unchanged  the  directory  part  of  the  writ,  which  still  there- 
fore remained  a  command  to  arrest "  said  company."  Plaintiff, 
one  of  the  persons  whose  names  were  thus  entered  on  the  writ, 
was  sent  for,  and  came  before  the  magistrate;  he  was  there- 
upon advised  by  defendant  Boyd,  to  whom  the  writ  was  ad- 
dressed, that  he,  Boyd,  bad  a  warrant  for  his  arrest,  and  was 
asked  whether  he  surrendered;  he  answered  in  the  affirmative. 
Plaintiff  was  then  bound  over  to  answer  the  charge  preferred 
in  the  warrant.  The  jury  was  charged  that  the  alteration  of 
the  writ  by  Mr.  Reed  was  illegal,  and  no  justification  for 
plaintiff's  arrest;  that  if  they 'believed  that  plaintiff  surren- 
dered himself  into  the  custody  of  Boyd,  and  was  treated  by  the 
latter  as  in  custody,  then  there  was  an  arrest.  There  was  a 
verdict  for  plaintiff.     Defendants  appealed. 

Gaston,  J.  This  action  of  trespass  and  false  imprisonment 
has  grown  out  of  the.  same  transaction  which  gave  rise  to  the 
action  of  John  A.  Mead  against  these  defendants,  in  which  an 
opinion  has  just  been  pronounced.  For  the  proper  under- 
standing of  the  exceptions  taken  in  this  case,  it  is  necessary  to 
state,  in  addition  to  the  circumstances  mentioned  in  the  opin- 
ion referred  to,  that,  etc.  (Here  his  honor  stated  the  circum- 
stances of  the  case,  and  the  charge  of  the  judge  thereupon, 
as  mentioned  above,  and  then  proceeded  as  follows.)  We  hold 
both  parts  of  the  charge  to  be  correct.  A  warrant  for  the  ap- 
prehension of  a  man's  person  is  an  act  of  uo  unimportant  char- 
acter; and  certainly  uo  alteration  can  be  rightfully  made  in  it 
after  it  has  finally  left  the  hands  of  the  magistrate  who  issued 
it.  He  decides  upon  his  official  responsibility,  whether  a  war- 
rant shall  issue,  and  against  whom  it  shall  issue.  Altered  with- 
out his  authority,  it  is  no  longer  his  warrant — and  if  it  be  not 
the  warrant  of  the  magistrate  under  whose  signature  it  is  sent 
forth,  whose  warrant  is  it  ?  It  may  be  remarked,  however,  that 
independently  of  the  ground  upon  which  the  judge  held  the 
apprehension  of  the  plaintiff  illegal,  the  warrant,  supposing  it 
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rightfallj  altered,  was  yet  open  to  the  same  objection  which  we 
have  held  fatal  in  the  other  case.  In  its  mandatory  part  it  con- 
tained no  names  of  the  persons  to  be  arrested,  nor  in  any  way 
described  them,  bat  as  the  ''  said  company."  We  think,  also, 
for  the  reasons  given  in  the  former  case,  that  the  other  part  of 
the  instruction  complained  of  was  correct.  Boyd,  claiming 
authority  to  take  the  plaintiff  under  the  warrant  directed  to 
Boyd,  inquired  of  him  whether  he  submitted  to  such  arrest— re- 
ceived his  submission — and  detained  him  in  custody  under  it 
until  he  ransomed  his  person  from  restraint  The  judgment  if 
affirmed. 

By  Court.    Judgment  affirmed. 

Abbbsv,  What  isi  BiaaeU  ▼.  OM,  19  Am.  Deo.  480  and  note  486w 
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Glenn  v.  Bank  of  the  United  States. 

[8  Omo,  72.] 

JmatasL  bt  a  Mikrtkd  Woman  in  the  Deed  of  her  husband's  attorney  in 
faet^  will  bar  her  of  dower,  nnder  a  statute  which  prescribes  that  a  right 
of  dower  may  be  barred,  either  by  a  joinder  of  the  married  woman  in 
her  husband's  oonveyanoe,  or  else  by  her  joining  in  the  husband's  power 
of  attorney  to  convey. 

Bill,  seeking  dower  out  of  lands  which  bad  been  conveyed 
during  the  life-time  of  plaintiff's  husband  by  his  attorney  in 
fact,  by  deed  in  which  plaintiff  had  joined.  The  only  objection 
ad?aDced  against  this  deed,  was  that  a  joinder  with  her  bus* 
band's  attorney  in  fact,  could  not,  under  the  statute,  bar  a  wife 
of  her  right  to  dower. 

F.  Worihington,  for  the  plaintiff. 

N,  Wright,  contra. 

By  Court,  Gbhixe,  J.  The  question  arising  in  this  case  is  a 
new  one;  but  as  there  are  no  new  principles  of  law,  it  may  not 
be  difficult  of  solution.  At  the  time  the  deed  was  executed,  the 
statute  of  January,  1818,  was  in  force.  That  act  prescribes  two 
modes  by  which  a  married  woman  might  release  her  right  of 
dower;  one  by  joining  in  the  conveyance  made  by  her  husband, 
the  other  by  joining  in  a  power  of  attorney  to  convey.  The  con- 
veyance to  the  bank  appears  to  be  illegal,  because  it  does  not  pur- 
sue either  of  these  provisions  singly;  but  if  it  is  a  combination  of 
both,  it  will  not,  on  that  account,  be  less  firm  and  obligatory; 
on  the  contrary,  the  statute  will  be  as  faithfully  complied  with, 
fts  it  would  have  been  in  the  former  case,  as  every  statute  at  the 
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same  time  that  it  professes  to  ordain  a  new  rule,  contains  also  a 
recognition  of  a  great  varietj  of  old  ones,  by  the  assistance  of 
which  we  are  alone  able  to  understand  and  interpret  it;  it  becomes 
necessary  to  look  both  in  and  out  of  the  statute,  whenever  any 
controversy  arises  demanding  a  construction  of  it.  A  convey- 
ance by  a  man,  by  attorney,  is  itself  the  creature  of  the  com- 
mon law :  it  has  not  its  origin  in  any  statutory  provision.  Thus 
any  one  who  had  power  to  convey  directly  by  deed,  had  also 
power  to  convey  indirectly  by  attorney.  The  two  modes  of  con- 
veyance are  virtually  the  same:  in  both  instances,  the  deed  ex- 
ecuted is  the  deed  of  one  and  the  same  person,  and  the  instru- 
mentality of  the  agent  is  no  further  regarded,  than  as  he  iden- 
tifies himself  with  his  principal. 

The  statute  of  1818,  not  noticing,  but  necessarily  recognii- 
ing  these  principles,  has  authorized  a  married  woman  to  unite 
in  a  conveyance  made  by  her  husband.  Mrs.  Qlenn  has 
actually  made  herself  a  party  to  a  deed,  which,  in  no  view  you 
can  take  of  it,  can  be  deemed  to  be  the  deed  of  any  other  person 
than  her  husband;  and  I  do  not  see  but  what  she  is  completely 
and  fairly  estopped  from  demanding  an  assignment  of  dower. 
The  antiquated  mode  of  barring  dower  is  unknown  in  Ohio. 
We  have  adopted  a  more  simple  and  enlightened  form  of  pro- 
ceeding, and  it  is  greatly  to  the  credit  of  English  jurisprudence 
that  in  its  numerous  efforts  of  late  years  to  imitate  our  laws, 
it  has  not  forgotten  this  feature  of  them;  a  bill  having  been 
introduced  into  parliament  authorizing  the  American  mode  of 
conveyance  by  husband  and  wife.  If  it  should  be  said  that 
there  is  less  solemnity  attending  it  than  the  ceremony  of  fine, 
it  may  at  any  rate  be  asserted  that  it  is  better  adapted  to  the 
advanced  condition  of  women  at  the  present  day.  Our  laws 
are  in  reality,  to  a  great  extent,  a  transcript  of  our  manners. 
If  women,  as  well  as  men,  have  been  lifted  to  a  higher  standard 
than  when  fines  were  invented,  it  is  natural  that  the  law,  in 
every  arrangement  which  it  makes  for  the  protection  of  their  in- 
terests, should  be  accommodated  to  that  altered  condition;  and 
this  affords  a  very  good  reason  why  we  should  not  voluntarily 
apply  any  very  nice  and  technical  rules  in  the  construction  of  a 
statute  which  is  made  in  furtherance  of,  rather  than  in  deroga- 
tion of  the  rights  of  married  women. 

There  is  nq  direct  authority  tp  be  found  on  either  side  of  the 
question;  but  there  is  a  dictum  of  Parsons,  in  Fowler  v.  Shearer, 
7  Mass.  21,  which  is  entitled  to  notice.  It  says  the  consent  of 
the  husband  to  the  conveyance  of  the  interest  of  the  wife  in  landi; 
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"  must  be  manifested  by  his  joiniog  in  the  deed,  either  in  person 
or  bj  attorney."  The  case  did  not  demand  the  determination  of 
this  point;  however,  the  dictum  of  so  profound  a  lawyer,  who 
was  not  accustomed  to  hazard  any  random  opinion,  is  entitled  to 
the  greatest  attention.  It  is  evident  that  our  law  has  two  ends, 
apparently  diverse  and  contradictory,  in  view.  One  is  to  pro- 
tect the  wife  from  the  influence  and  persuasion  of  the  husband; 
the  other,  regarding  them  strictly  as  but  one  person,  renders  it 
necessary  that  his  consent  should  be  manifested  to  the  convey- 
ance. The  first  is  accomplished  by  a  separate  examination  of 
the  wife,  the  other  by  making  him  a  necessary  party  to  the  deed. 
The  mode  of  conveyance  in  this  instance  does  not  interfere  with 
the  first  intention,  but  rather  contributes  to  further  it;  nor 
does  it  interfere  with  the  second,  as  it  is  impossible  to  imagine 
a  more  plain  and  unequivocal  declaration  of  consent  on  thQ  part 
of  the  husband,  when  the  deed  executed  by  him  purports  to  be 
a  conveyance  of  the  entire  interest  in  the  land.  If  I  could  sup- 
pose a  case  in  which  a  husband  might  execute  a  deed  of  this 
nature,  and  yet  at  the  same  time,  fairly  and  without  any  design 
to  commit  a  fraud,  intend  not  to  convey  an  absolute  interest,  I 
might  hesitate;  but  I  can  not  suppose  such  a  case. 

I  conclude,  therefore,  that  Mrs.  Glenn  has  precluded  herself 
from  demanding  dower,  and  that  the  motion  must  be  granted. 

In  Fowler  v.  SJuarer,  7  Mass.  20,  the  authority  relied  apon  in  the  principle 
eve,  Chief  Justice  Parsons,  speaking  of  the  modes  in  which  a  wife  might  bar 
henelf  of  her  dower,  said:  *'It  has  sometimes  been  done  by  her  separate 
deed,  sabaequent  to  her  hnsband's  sale,  in  which  the  sale  is  recited  as  a  con- 
nderatioQ  on  which  she  relinquishes  her  claim  to  dower.  The  deed  of  a 
foM-covert,  thus  executed  to  bar  her  claim  to  dower,  is  not  voidable,  but  will 
bind  her  as  to  such  claim."  It  is  evident  that  if  a  husband  may  divest  him- 
•elf  of  his  estate  by  one  deed,  and  the  wife  of  her  dower  therein  by  a  sabse- 
qnent  and  separate  deed,  the  advantage  gained  by  their  joinder  in  the  same 
deed  is  merely  that  of  simplicity.  It  also  follows  that  as  the  husband's  origi- 
nal estate  might  have  been  transferred  by  an  attorney  in  fact,  a  joinder  in 
the  deed  of  such  attorney  by  the  wife  would  bar  her  of  her  dower.  Steams  v. 
^vi/t,  8  Pick.  536,  advanced  like  views.  But  in  both  of  these  cases  these  ex- 
positioDs  of  the  law  were  dicta.  Upon  the  other  hand.  Page  v.  Page,  6  Cush. 
196>  presented  the  point  for  express  determination.  There,  after  a  convey* 
iDoe  by  a  husband  of  his  estate,  the  wife  executed  her  subsequent  separate 
deed  professing  to  release  her  right  to  dower.  The  question  was  whether  the 
right  was  destroyed.  Referring  to  the  cases  of  Fowler  v.  Shearer  and  Steams 
y.  Swiftj  tupra,  the  court  said:  "  If  by  the  wife's  separate  deed,  subsequent 
to  her  hnsband's  sale,  be  meant  a  separate  deed,  execirted  by  him  and  her 
jointly,  in  which  she  relinquishes  her  claim  to  dower  in  the  land  conveyed 
by  him  alone  in  the  first  deed  or  taken  in  execution  against  him,  then  we  do  not 
doobt  that  tthder  the  statutes  of  Wm.  IIL  and  1783,  dower  might  be  barred 
by  such  deed.    It  was  so  decided  in  Steams  v.  8v^,  above  cited,  before  tb« 
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revised  statutes  were  passed,  and  is  expressly  so  provided  by  those  statutes: 
c.  60,  sec.  7.  But  if  by  the  wife's  separate  deed  be  meant  a  deed  made  by 
her  alone,  relinquishing  dower  in  land  previously  conveyed  by  her  husband 
alone,  we  are  of  opinion  such  a  deed  was  not  a  bar  to  dower,  under  the  stat- 
utes first  mentioned." 

It  is  indeed  the  universal  language  of  the  decisions,  that  statutes  which 
permit  the  right  of  dower  to  be  defeated  by  the  joiut  deed  of  husband  and 
wife,  do  not  enable  the  destruction  of  the  right  by  the  successive  separate 
deeds  of  the  parties:  Moore  v.  Tisdalf,  5  T.  B.  Mon.  352;  Ulp  v.  Camj^ieU^ 
19  Pa.  St.  361;  French  v.  Peters^  35  Me.  3961  Shaw  v.  Ruas,  14  Id.  432;  Dodg^ 
Aycrigg,  1  Beas.  82. 

But  if  it  is  necessary  to  give  validity  to  the  conveyance  of  the  wife  of  her 
right  that  the  husband  should  join,  it  is  difficult  to  see  how  she  may  bar  her- 
self by  a  joinder  witli  her  husband's  attorney  in  fact,  whose  authority  is  ex- 
hausted once  he  has  passed  his  x^rincipars  title.  The  case  seems  analogous  to 
that  in  which  the  husband's  attorney  joins  the  wife  in  her  deed  of  her  own 
separate  property,  and  that  joinder  it  has  been  held  avails  nothing:  Totdmin 
V.  Heidelberg,  32  Miss.  268. 


Doe,  Lessee  op  Foster,  v.  Exeoutobs  op  Dugan. 

[8  Obio,  87.] 

Whebe  Parties  Claim  uin>EB  Common  Soubcb  of  title,  neither  can  impeach 
the  title  of  the  common  ancestor. 

Acknowledgment  by  a  Shebiff,  afteb  the  Expibatiok  of  his  term,  of  a 
deed  executed  while  in  office,  is  good,  as  having  relation  back  to  the  time 
of  execution. 

Maboinal  Notes  of  a  Eeoobdeb  appended  to  the  record  of  a  deed  can  not 
affect  its  validity,  nor  are  they  proof  of  the  facts  set  forth  therein. 

Estate  in  Remainder  not  Extinguished  by  Sale  in  Pabtition,  When.— 
Where  tenant  for  life  obtains  under  proceedings  in  partitiony  in  which 
the  remainder  is  not  represented,  the  interests  in  fee  of  other  owners  in 
the  estate,  upon  payment  to  them  of  their  share  of  the  valuation  of  the 
property,  and  thereupon  receives  a  deed  purporting  to  convey,  in  addi- 
tion to  the  interests  which  he  has  acquired  by  purchase,  the  fee  in  which 
beholds  the  particular  estate,  the  remainder  is  not  determined,  but  goes, 
upon  his  death,  to  the  persons  entitled. 

Ejeotment.  The  plaiutififs'  lessors  seek  to  recover  the  undi- 
vided ooe  half  of  a  lot  in  OiDcinnati.  In  1805,  some  of  the 
then  proprietors  of  the  lot  filed  a  petition  seeking  its  partition. 
Under  this  petition  such  proceedings  were  had  that  the  court 
finally  allowed  William  Woodward  and  Samuel  Foster  to  take 
it  at  a  valuation  assessed  upon  it  by  commissioners.  Samuel 
Foster,  who  was  already  seised  of  a  one-eighth  interest  in  the 
lot,  by  right  of  his  wife,  obtained  from  the  sheriff  a  deed  of  one 
balf  interest  therein,  upon  his  securing,  to  the  satisfaction  of 
owners  of  three  eighths  interests,  their  shares  of  th»-  assessed 
valuation  set  upon  the  lot.     The  recorded  sheriff's  deed,  from 
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which  some  oi  these  facta  appeared,  bad  appended  to  it  a  mar- 
ginal note  by  tbe  recorder,  purporting  to  sbow  that  it  had  been 
bj  mistake  recorded  before  delivery.  An  objection  raised  to 
tbe  regularity  of  these  proceedings  rested  upon  the  fact  that 
Hepsibeth  Foster,  wife  of  Samuel  Foster,  though  a  party  to  the 
original  petition,  died  before  any  other  proceedings  were  had, 
and  80  left  the  estate  in  remainder,  dependent  on  the  life  estate 
which  her  husband  held  in  her  right,  unrepresented.  Other 
objections  raised  appear  in  the  opinion. 

F.  Watihington,  for  the  plaintiffs. 

Fox  and  N.  Wright,  contra. 

By  Court,  Lane,  J.  The  defendants  hold  the  estate  of 
Samuel  Foster.  *  If  he  acquired  a  fee,  by  the  proceedings  in 
partition,  it  has  passed  to  the  defendants;  but  if  his  estate,  in 
the  half  lot,  or  in  any  part  of  it,  was  for  life  only,  and  at  his 
death  passed  to  the  heirs  of  his  wife,  the  plaintiffs  may  recover 
it  in  this  suit. 

The  mistake  of  the  name  of  Mrs.  Pillsbury  in  the  petition, 
and  the  omission  to  name  her  husband,  are  of  no  moment  in 
this  case.  If  she  should  interpose  her  claim  to  her  original 
ahare,  other  questions  may  arise.  But  if  these  litigants  have 
any  right  to  it,  it  must  flow  through  the  sheriff's  deed,  a  com- 
mon source  of  title,  which  neither  is  at  liberty  to  contest:  6 
Ohio,  197.^  The  estate  which  a  husband  holds  in  bis  wife's 
lands,  as  it  may  endure  for  life,  and  is  determinable  at  no  cer* 
tain  period,  is  a  freehold:  Co.  Lit.  42  b,  351  a,  273  b,  326  b,  n.  2. 
His  estate  is  terminated  at  the  death  of  the  wife,  unless  the  con- 
ditions exist,  by  which  he  retains  the  freehold,  as  tenant  by  the 
curtesy. 

In  view  of  the  law,  the  holder  of  the  freehold  is  the  owner  of 
the  land.  He  is  entitled  to  the  possession  and  usufruct; 
chargeable  with  the  feudal  services  under  the  old  law;  and,  in 
more  modern  times,  with  the  taxes  and  other  burdens  incident 
to  laud.  As  the  interest  for  life  and  the  remainder  or  reversion 
constitute  but  one  fee,  the  law  makes  him  the  tenant  to  the  proB" 
ctpe,  and  intrusts  him  with  the  defense  of  suits  brought  to 
recover  the  land,  with  the  privilege  of  praying  their  aid;  and 
the  record  of  a  recovery,  in  a  real  action,  in  all  cases  where  aid 
is  prayed,  and  in  some  cases  without  it,  is  conclusive  on  their 
interests  as  privies:  Co.  Lit.  ut  supra,  362  a;  2  Bl.  Com.  362; 
3  Id.  193. 

1.  Dauglanr.SctilL 
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A  Yolantary  partition  may  be  made  by  tenants  for  life,  hold- 
iDg  estates  in  joint  tenancy  or  coparcenacy ,  whe  n  made  by  hus- 
bands, of  wives'  lands;  if  equal,  it  binds  the  inheritance.  The 
writ  de  partUione  facienda  must  be  brought  against  such  a  ten- 
ant. It  lies  at  common  law  against  .the  tenant  by  the  curtesy, 
although  a  stranger;  and  the  benefit  of  this  wvit  was  given  to 
him  by  the  statute  32  Hen.  Yin.,  c.  32:  Lit.,  sec.  264;  Co* 
Lit.  174  b,  et  seq,,  and  171  a,  n.  2. 

The  statute  of  1804  (3  Stat.  378)  gives  to  any  joint  tenant,  ten« 
ant  in  common,  a  parcener,  the  right  of  making  a  partition,  by 
petition  to  the  court.  Under  this  law,  Samuel  Foster,  and  bis 
wife  Hepsibetb,  who  was  properly  joined  in  the  writ  (Lit.,  sec. 
266;  Co.  Lit.  170, 176),  united  with  some  of  their  co-tenants  in  the 
proceedings  before  us.  During  the  life  of  his  wife,  Foster  was 
ft  necessary  party  to  represent  her  int-erest;  by  her  death,  his 
estate  by  the  curtesy  continued  him  the  tenant  of  the  freehold, 
without  determining  his  right  or  interests. 

The  court  having  the  case  before  them,  proceeded  to  appoint 
commissioners  to  make  partition,  who  reported  that  no  division 
could  be  made  without  impairing  the  value  of  the  land;  leave 
was  given  to  Woodward  and  Foster,  two  of  the  parties  to  the 
proceedings,  to  take  it  at  appraisal.  The  statute  gave  to  the 
sheriff  authority  to  convey,  which  he  has  execated.  The  ir- 
regularities  which  are  alleged  to  exist  in  these  proceedings  are 
not  of  such  a  character  as  to  render  them  void,  when  qnestioned 
in  this  collateral  way:  6  Ohio,  256;  7  Id.  267,-'  2  Pet.  167,-«  10 
Id.  460.' 

It  is  alleged,  that  the  deed  is  defectively  execated,  it  being 
acknowledged  by  '*  the  late  sheriff.''  The  case  shows,  that  the 
deed  was  made  by  the  sheriff  while  in  office;  his  subsequent 
acknowledgment,  although  after  his  term  has  expired,  is  caiiied 
back,  by  relation,  to  the  time  of  execution. 

The  marginal  note,  made  by  the  recorder  on  the  registry,  can 
not  be  admitted  as  evidence  to  affect  the  validity  of  the  deed. 
When  it  was  made  does  not  appear,  but  it  must  have  been  after 
registration.  It  is  not  competent  for  a  public  officer  to  undo 
what  he  has  once  done,  and  thus  correct  his  errors;  when  he 
has  executed  his  duties,  he  is  functuB  officio^  and  has  lost  his 
power  over  the  subject. 

We  are  therefore  led  to  conclude  that  these  proceedings 
must  be  taken  as  valid  between  these  parties,  and  that  Foster 
acquired  the  rights  of  Abigail  Pillsbuiy,  and  Mary  and  Seth 
Cutter,  under  them.     The  plaintiffs  urge,  that  as  Foster  was  a 

1.  JTifaleU  T.  MyHer.       2.  Thompttm  t.  Iblmie.       8.  Foorftetf  t.  BcMft  ^  ll«  IMIti 
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partj  to  the  suit,  as  a  tenant  for  life,  of  an  estate,  the  remainder 
of  which  belonged  to  them,  all  bis  acquisitions  were  in  that 
character,  and  sboald  inure  to  their  benefit  after  the  determina- 
tion of  the  particular  estate.  The  soundness  of  this  position  ia 
not  admitted;  Foster  was  a  party  to  these  proceedings  in  his 
own  right,  pursuing  his  own  interests,  in  the  course  of  which  he 
acquired  the  lands  of  these  co-tenants  bj  purchase.  He  can  not 
chaige  the  remainder  with  the  purchase  money.  It  is  not  just 
thai  they  should  reap  the  benefit  of  his  adyancement,  or  enjoy 
that  for  which  they  have  never  paid. 

The  remaining  eighth,  the  original  share  of  Mrs.  Foster,  be- 
ing ahready  the  property  of  Samuel,  was  not  the  subject  of  this 
sale.  The  interest  of  the  remainder  was  not  before  the  court, 
as  no  partition  could  separate  it  from  the  particular  estate,  and 
no  money  was  professed  to  be  paid  for  it.  As  the  estate  by 
curtesy  has  determined  by  the  death  of  Foster,  the  remainder 
has  become  an  estate  in  possession,  and  may  be  recovered  in 
this  suit. 

Judgment  for  plaintiffs  for  one  eighth. 

The  principal  case  has  been  cited  in  the  cases  below  to  the  points  appended. 
A  jadgment  in  a  real  action  against  a  tenant  to  the  prcedpe  seised  of  the  free- 
hold, bars  all  contingent  estates  dependent  npon  the  estate  of  that  tenant, 
iod  also  all  vested  remainder-men  made  parties  by  aid  i^nkjer:  CampbeU  v. 
Watiim,  8  Ohio,  506.  The  record  of  a  deed  is  prima  facie  evidence  of  its 
delivery:  Mitchell  v.  Ryati,  3  Ohio  St.  3S0.  Where  two  parties  claim  nnder 
common  source  of  title^  neither  may  dispute  the  validity  of  the  title  of  the 
common  ancestor:  Ward  v.  Mcintosh,  12  Id.  240.  Estate  in  remainder  ia 
Bot  determined  by  the  pivehase  by  the  tenant  for  life,  nnder  proceeding*  in 
ptftitioD,  of  the  estates  in  fee,  of  other  co-tenants  in  the  common  estates 
FoUer  V.  Dennison,  9  Ohio^  125.  The  case  is  also  cited  in  PUUbury  v.  Dugan^ 
Id.  120. 

Whkbs  Tttlb  IB  TaacKD  tbom  the  Sams  Soubob,  neither  party  may 
dispute  the  title  of  the  common  ancestor:  Betiford  v.  Urquhart,  28  Am.  Deo. 
137. 

Shuuiv,  afteb  Ezpzeation  ov  his  Tsbm,  may  complete  title,  by  execu- 
tion of  deed  conTejring  the  lands  sold  by  him  nnder  exeoatiof^  wlule  ui  office: 
AUn  V.  TrimbUy  12  Am.  Dec.  728. 


Lessee  of  Abmbtbokg  i;.  MoOoy. 

[8  OfOO,  138.] 

PUsuMPTioN  OF  BzxonnoH  OF  Sheriff's  Dbbd,  Whbk  Raisxd. — Whan 
an  exeoation  sale  Is  shown,  and  it  also  appears  that  an  order  of  confirma- 
tion was  entered,  and  the  testimony  of  the  sheriff  is  offered  to  the  point 
that  from  his  unifom  habit  in  such  cases  he  is  certain  that  he  must  have 
executed  the  deed  properly,  there  will,  in  case  the  deed  itself  can  not  be 
pKoduoedy  be  a  presumption  raised  that  ii  was  executed  in  due  form. 
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RaciTALS  IN  A  Sheriff's  Deed  need  only  show  that  he  acted  under  the  an- 
thority  of  an  execution. 

Statxtte  Providiko  for  Recital  of  all  ezecutiouB  issued  upon  a  judgment, 
in  the  sherifiTs  deed,  is  merely  directory  in  so  far  as  it  requires  farther 
recitals  than  are  necessary  to  show  the  sheriff's  authority. 

Ejectment.  It  appeared  that  in  the  case  of  West  y.  McCoy,  there 
had  been  an  execution  sale  of  the  premises  in  controversy,  that 
there  had  been  a  return  of  the  sale,  an  order  of  confirmation,  and 
that  the  sheriff  executed  a  deed  to  the  purchaser,  Conger,  and 
that  Conger  had  been  in  possession  subsequently  for  twenty 
years  or  more.  The  deposition  of  the  sheriff  acting  at  the  time 
was  also  introduced,. and  was  to  the  effect  that  from  his  uniform 
habit  in  such  matters,  he  entertained  no  doubt  that  he  had  exe- 
cuted the  deed  in  this  case,  and  had  it  properly  acknowledged 
and  attested,  and  that  further  he  had  an  impressioii  that  he 
had  delivered  the  deed  to  Conger  in  his  store.  Conger,  some 
time  before  the  institution  of  this  suit,  abandoned  possessioD, 
whereupon  McCoy  re-entered.  Conger's  title  was  afterwards 
sold  on  execution,  and  the  sale  perfected,  but  the  deed  to  the 
purchaser  failed  to  recite  all  the  executions  issued  upon  the 
judgment.  It  was  the  title  under  this  deed  that  plaintifTa 
lessor  represented. 

Wilcox,  for  the  plaintiff*. 

(?.  Swan,  contra. 

By  Court,  Gbimee,  J.  If  the  evidence,  in  this  case,  related 
to  a  deed  from  one  individual  to  another,  there  would  be  some 
reason  to  doubt  whether  it  was  sufficient  to  show  a  legal  title  in 
Conger.  But  it  is,  in  this  instance,  combined  with  other  cir- 
cumstances, which  contribute  to  raise  a  presumption  exceed- 
ingly strong,  that  such  a  deed  was  actually  executed.  A  dis- 
tinction must  be  made  between  those  cases  where  a  deed,  not 
produced,  is  the  commencement  and  end  of  title  in  an  individual, 
and  those  where  the  deed,  having  for  its  foundation  a  train  of  ju- 
dicial proceedings,  is  only  the  consummation  of  that  title.  In  the 
first  instance,  the  testimony  to  supply  the  production  has  no  neces- 
sary connection  with  the  deed;  in  the  second,  it  may  constitute 
the  whole  authority  for  its  execution,  and  may  be  evidence  ol  a 
higher  nature  than  the  deed  itself.  In  this  case,  there  is  proof 
of  the  sale,  of  the  return  by  the  sheriff,  of  the  order  of  con- 
firmation, and  that  the  sheriff  made  the  deed.  We  think  that 
these  facts,  connected  with  the  testimony  of  the  witnesses,  are 
sufficient  to  authorize  the  presumption  that  a  valid  deed  was 
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made  by  the  sheriff  to  OoDger.  This  case  is  not  stronger  than 
that  of  Jackson  v.  Woolsey,^  cited  by  the  counsel  for  the  plaint- 
iff. In  that  case,  it  was  decided  that  commissioners  in  parti- 
tion, appointed  to  make  a  deed,  might  be  presumed  to  have 
made  one,  pursuant  to  the  order  of  the  court.  Nor  is  this  case 
80 strong  as  the  case  of  7)^burr  y.  Slade*  4  T.  B.  G82,  where, 
trustees  having  been  directed  to  convey  to  a  devisee,  on  his  at- 
taining twenty-one  years,  it  was  held  that  a  conveyance  might 
be  presumed  any  time  afterwards. 

It  is  objected  to  the  sherifif's  deed  to  Fox,  in  the  case  against 
Conger,  that  it  does  not  recite  all  the  executions  that  issued 
upon  the  judgment  before  the  sale  was  effected.  This  objec- 
tion is  not  maintainable.  All  that  is  necessary,  is,  that  the 
deed  show  that  the  sheriff  acted  under  the  execution.  This 
question  has  been  repeatedly  raised  in  New  York,  and  it  has 
been  uniformly  decided  in  favor  of  the  sheriff's  deed :  10  Johns. 
881,-*  18  Id.  7.^  It  is  true,  our  statute  declares  that  the  execu- 
tions shall  be  recited,  and  it  is  often  very  difficult  to  distinguish 
between  those  ceremouies  which  are  directory  to  the  officer, 
and  those  which  are  essential  to  the  title.  If  any  one  general 
role  may  be  laid  down,  it  is,  that  every  prerequisite,  which  can 
be  considered  as  constituting  the  foundation  of  title,  is  essen- 
tial and  indispensable,  and  that  whatever  does  not  partake  of 
that  character,  is  merely  directory.  The  word  recite  is  used  in 
the  statute  long  after  it  had  obtained  a  technical,  legal  mean- 
ing, when  applied  to  deeds.  I  refer  to  the  well-known  maxim, 
that  recital  is  not  a  necessary  part  of  a  deed.  But  it  is  unueces- 
sary  to  decide  more  than  that  the  recital,  which  is  contained  in 
this  deed,  showing,  as  it  does,  a  clear  and  undoubted  authority 
for  its  execution,  is  sufficient. 
Judgment  for  the  plaintiff. 

Cited  to  tho  effect  that  the  statute  providing  for  the  recital  in  the  sheriff*! 
deeils  of  all  executions  issued  on  tho  judgment,  is  directory  in  so  far  as  it  re- 
quires  anything  more  to  be  recited  than  is  sufficient  to  show  the  sheritf 'i 
authority:  Perkins  v.  Dibble,  10  Ohio,  437;  Bettison  v.  Budd,  17  Ark.  658; 
Jiumpbi-y  V.  BeesOTif  1  Greene  (Iowa),  214;  Ogden  v.  \VaUer8,  12  Kan.  290| 
Buchanan  v.  Tract/,  45  Mo.  440. 

RsciTAUs  Necessary  in  Sheriff's  Deed:  McGuire  v.  Kouns,  18  Am.  D«^ 

187;  Du/our  v.  Camfrtinc,  13  Id.  360. 

■  1 1  ■    I-    ..  I  I.  -       1^ 

1.  11  Johoi.  446.  3.  Jackton  t.  Pr^i. 
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Deyibees  of  MoGune  v.  House  et  al.,  Adm'bs. 

[8  Ohio,  la.] 
A  Will  or  Personal  Property  mast  be  execated  acoording  to  the  law  ol 

'  the  domicile  of  the  testator  at  the  time  of  his  death. 
A  NuHOXTPATiyB  Will  gak  hot  Revoke  a  prior  written  will  or  testament. 

Issue  out  of  chancery.  Complaiuants  claimed  under  a  writ- 
ten will  of  David  McCune,  executed  by  him  while  a  resident 
of  the  island  of  Jamaica.  McCune  after  the  execution  of  this 
will  removed  to  Ohio,  and  here  made  a  nuncupative  will, 
under  which  defendants  claimed,  disposing  of  part  of  the  prop- 
erty already  bequeathed  by  the  written  will.  The  case  was 
submitted  upon  the  question  whether  the  nuncupatiTe  will  oper- 
ated a  revocation. 

A.  Nye^  for  the  plaintiffs. 

Vinton  and  Nash,  contra. 

By  Court,  Gbimsb,  J.  The  proposition  which  is  submitted  to 
the  consideration  of  the  court,  is  whether  a  written  will  can  be 
revoked  by  a  subsequent  nuncupative  one.  But  as  we  ha  ve 
power  to  decide  only  cases,  and  not  questions,  we  must  decide, 
not  whether  a  will,  but  whether  the  will  made  in  the  island  of 
Jamaica  was  revoked  by  the  will  executed  at  Gralliopolis.  And 
this  form  of  stating  and  determining  the  proposition,  will 
not  deprive  the  parties  of  any  right,  to  which  they  would  oth- 
erwise be  entitled.  The  written  will  makes  a  disposition  of  the 
whole  estate  of  the  testator,  and  if  the  verbal  will  is  legal,  it 
will  revoke  the  former  disposition  of  the  personal  property. 
It  was  once  a  contested  question,  whether  a  will  of  personalty 
should  be  executed  according  to  the  law  of  the  intestate's 
domicile,  or  of  the  place  where  the  goods  were  situated.  It 
was  always  admitted,  that,  in  case  of  intestacy,  the  law  of  the 
intestate's  domicile  must  regulate  the  distribution  of  his  per- 
sonal property.  But  a  distinction  was  attempted  to  be  made 
between  a  presumed  intention  in  the  one  case,  and  an  ex- 
pressed one  in  the  other;  and  it  was  supposed  that  it  was  only 
where  a  will  is  not  expressed,  that  the  law  of  the  domicile  was 
raised  up  to  execute  a  presumed  will.  But  inasmuch  as  per' 
sonal  property  has  no  locality,  but  accompanies  the  person  of 
the  owner,  the  consequence  necessarily  is,  that  the  voluntary 
/iisposition,  as  well  as  the  distribution  of  it,  must  be  governed 
exclusively  by  the  law  of  the  domicile.  So  that  it  is  now  re- 
ceived, as  a  settled  principUs  that  if  a  will  of  personalty  ia 
made  in  a  foreign  country,  and  then  the  testator  changes  his 
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domicile,  the  will  must  be  executed  according  to  the  law  of  the 
new  domicile:  3  Meriv.  67.'  The  written  will  of  Mr.  MoOune, 
therefore,  although  made  in  the  island  of  Jamaica,  must  be 
goTemed  by  the  law  of  Ohio.  There  does  not  appear  to  be 
any  objection  to  its  validity,  on  that  ground;  and  thus  is  pre- 
sented the  single  question,  whether  the  subsequent  nuncupa- 
tive one  has  power  to  revoke  it. 

In  England,  before  the  statute  of  frauds,  a  written  will  might 
be  revoked  by  a  nuncupative  testament;  and  it  was  in  conse- 
quence of  an  atrocious  conspiracy,  to  set  up  a  nuncupative  will 
OYer  a  prior  written  one,  that  the  glaring  defect  in  the  law 
came  to  be  perceived,  and  that  the  statute  was  passed.  The 
histoiy  of  the  transaction  is  given  in  a  note  to  Mathews  v.  War- 
ner,  4  Yes.  196.  Mr.  Cole,  three  years  before  his  death,  had 
made  a  written  will,  giving  three  thousand  pounds  to  chari- 
table uses.  Mrs.  Cole  set  up  a  nuncupative  will,  by  which  the 
whole  estate  was  given  to  her.  Upon  the  trial,  it  appeared 
that  most  of  the  witnesses  to  this  will  were  perjured,  and  that 
Mrs.  Cole  was  guilty  of  subornation.  And  upon  this  occasion. 
Lord  Nottingham  said:  ''  I  hope  to  see,  one  day,  a  law,  that  no 
vritten  will  should  be  revoked,  but  by  writing."  The  next 
year,  the  statute  of  frauds  was  passed.  In  England,  then,  a 
will  of  personally,  which  need  not  be  attested  by  witnesses, 
can  not  be  revoked  by  a  verbal  testament. 

The  second  section  of  our  statute  of  1831,  directs  that  every 
will  disposing  of  real  or  personal  property  shall  be  in  writing, 
and  attested  by  two  witnesses.  The  fifth  section  declares,  that 
any  last  will  and  testament  shall  be  revoked  by  cancellation,  or 
by  subsequent  will  or  codicil,  made  as  aforesaid.  The  eleventh 
and  twelfth  sections  authorize  the  making  a  nuncupatite  will. 
And  thus,  I  believe,  it  will  be  found  that  we,  in  Ohio,  have  en- 
acted the  same  salutary  provision  which  is  contained  in  the 
English  statute  of  frauds;  though  it  must  be  remembered  that 
there  are  much  stronger  reasons  why  such  a  law  should  be  es- 
tablished here  than  in  Great  Britain,  as  a  will  of  personal  prop- 
erty must  here  be  attested  by  two  witnesses.  The  fifth  section 
of  our  act  declares,  that  a  will  revoking  a  former  will  shall  be 
executed  as  aforesaid.  The  wills  before  spoken  of  are  those  of 
real  and  personal  estate,  and  thus  the  statute,  by  necessary  im- 
plication, or  rather  by  a  plain  and  expressed  intention,  has  de- 
clared that  such  revoking  will  shall  also  be  in  writing,  and 
attested  by  two  witnesses.     For  the  clause  which  peirmits  a  nun- 

1.  PoHnger  t.  Wi^man, 
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cupatiye  will  to  be  made  is  placed  by  itself,  and  postponed  to  the 
eleventh  and  twelfth  sections,  so  that  the  words,  as  aforesaid, 
in  the  fifth  section,  can  not,  without  cod! using  the  whole  arrange- 
ment of  the  testamentary  clauses,  be  supposed  to  have  any  refer- 
ence to  the  eleventh  and  twelfth  sections.  All  our  prior  laws  on 
this  subject  correspond  with  this  view,  and  seem  to  have  for- 
bidden the  revocation  of  a  written  by  a  nuncupative  will.  The 
act  of  1808,  in  the  first  and  second  sections,  declares  how  a 
written  will  shall  be  executed,  but  is  not  followed,  as  is  the 
present  law,  by  a  section  prescribing  the  manner  of  revocation. 
The  third  section  directs  how  a  nuncupative  will  shall  be 
executed,  and  then  provides  that  no  such  will  shall  revoke  a 
written  will.  The  act  of  1808  is  similar  to  the  present  statute. 
It  declares  how  a  will  shall  be  revoked  in  a  clause  antecedent 
to  that  which  gives  power  to  make  a  nuncupative  will.  It  omiti 
the  third  section  of  the  act  of  1805,  because  the  manner  of 
revocation  being  defined  in  another  section,  such  a  declaration 
became  unnecessary,  and  would  have  been  supererogatory.  In 
truth,  there  could  not  be  any  doubt  about  this  matter,  if  it 
were  not  for  a  mere  change  in  the  arrangement  of  the  sen- 
tences in  these  laws;  which  shows  how  important  it  is  in  fram- 
ing a  new  statute  not  to  indulge  in  any  arbitrary  change  of 
even  the  form  of  an  old  one;  since,  if  it  does  not  lead  to  any 
ultimate  difficulty,  it  is  calculated  to  produce  doubt,  which 
should,  as  much  as  possible,  be  avoided. 

There  are  very  good  reasons  why  an  individual,  he  who  has  not 
yet  executed  a  written  will,  should  be  permitted,  under  peculiar 
circumstances,  to  make  a  verbal  one.  But  when  he  has  already 
executed  a  written  will,  with  all  the  solemnities  of  the  law,  there 
are  eqfUally  strong  reasons  why  the  revocatious  of  it  should  be 
attended  with  the  same  solemnities.  It  is  not  in  restraint  of 
this  free  action;  it  is  to  protect  him  from  a  fraudulent  conspir- 
acy, very  likelj^'  to  take  place,  where  he  has  already  disposed  of 
bis  property,  counter  to  the  wishes  of  those  who  surround  him. 
Ihe  frauds  practiced  in  England  gave  rise  to  the  enactment  of 
the  statute  of  frauds.  The  act  of  1805  was  framed  in  analogy 
to  that  law;  and  the  act  of  1831,  with  a  design  equally  plain, 
has  also  forbidden  the  revocation  of  a  written  by  an  nuncupa- 
tive will. 


Law  of  Decedent's  DosncTLE  determines  the  validity  of  his  will  of  per* 
BonaJty :  Sorrey  v.  Bi-iglU,  28  Am.  Dec.  584,  and  cases  cited  in  note. 

Nuncupative  Wills  are  not  favored,  and  are  tolerated  only  upon  proof 
of  strict  compliance  with  the  statute:  YamalCs  mil,  26  Am.  Dea  115  aod 
note,  where  the  previous  cases  in  this  series  are  collected. 
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Ueibs  of  French  v.  French  bt  al. 

[8  Ohio,  aii.] 

OomaACT  Obtained  from  a  Psbson  Intoxicated  to  sach  degree  that  h» 
can  not  consent  nndentandingly,  will  in  equity  be  decreed  to  be  can- 
celed. 

Whebb  Pkoof  has  been  Taken  in  an  Equity  Case,  the  plaintiff  can  not 
disoontinne  the  suit  with  the  right  of  bringing  it  anew,  otherwise  than 
by  obtaining  an  order  of  the  court,  that  the  bill  be  dismlBsed  without 
prejudice. 

Bill  in  equity,  seeking  the  rescission  of  a  ooniract  entered 
into  by  plain  tifiTs  ancestor,  upon  grounds  that  appear  in  the 
opinion. 

John  G.  Paine,  for  the  complainant. 

T,  Ford  and  R.  Hitchcock,  contra. 

By  Court,  Gbdcee,  J.  That  a  court  of  equity  will  interpose 
in  Bach  a  case  as  that  made  by  the  bill,  is  too  clear  to  be  denied. 
It  was  once  supposed  to  be  the  law,  that  a  deed  obtained  from 
a  drunken  man  could  not,  for  that  cause,  be  avoided.  But  a 
more  rational  rule  now  prevails;  and  the  law  now  regarding  the 
fact  of  intoxication,  and  not  the  cause  or  author  of  it,  and  re« 
garding  that  fact  as  affording  proof  of  a  want  of  capacity  to  con- 
tract, which  is  one  of  the  elements  of  every  agreement,  will  inter- 
fere to  relieve.  Thus,  if  a  deed  is  obtained  by  the  exercise  of 
an  undue  influence  over  a  man  whose  mind  is  incapable  of  act- 
ing freely  and  voluntarily,  such  deed  will  be  decreed  to  be  can- 
celed. The  difficulty  generally  has  been  to  settle  what  degree 
of  int-^xication  is  sufficient  to  show  the  want  of  a  consenting 
understanding.  And,  as  to  that,  it  is  evident  that  no  universal 
role  pan  be  laid  down,  since  it  is  the  deprivation  of  miud  which 
the  li»w  has  regard  to,  which  may  be  very  dififerent  in  different 
individuals  under  the  same  circumstances  of  intoxication.  But 
the  J  laintiff  has  failed  to  substantiate  the  case  made  in  his  bill. 
He  has,  to  be  sure,  adduced  testimony,  which,  if  it  were  not 
countervailed  by  the  teatimou}'  taken  by  the  defendant,  might 
be  sufficient  to  induce  very  strong  doubts,  whether  there  had 
not  been  great  unfairness  in  the  transaction;  but  all  his  allega- 
tioDB  are  met  by  evidence  direct  and  positive,  and  which  take 
from  the  court  the  power  to  decree  a  rescission  and  cancellation 
of  this  deed.  It  must  be  an  exceedingly  strong  case,  which 
wonld  authorize  the  annulling  an  executed  agreement;  indeed. 
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« 

the  diBtinction  between  a  bill  to  perform  and  to  rescind  eyen  an 
executory  contract  is  too  familiar  to  need  to  be  repeated. 

Before  dismissing  the  bill,  it  is  neccessarj  to  notice  one  fact 
of  the  case,  which  has  occasioned  us  some  difficulty.  It  appears 
that  there  was  a  former  suit  between  the  same  parties,  and  in 
regard  to  the  same  subject-matter,  and  that  after  proof  had 
been  taken,  and  the  cause  was  ready  for  hearing,  that  the  com- 
plainant voluntarily  discontined  his  suit.  The  term  discontinn- 
ance  is  one  which  is  exclusively  known  in  proceedings  at  law, 
and  the  complainant  should  regularly,  if  he  intended  not  to 
preclude  himself  from  the  privilege  of  instituting  a  new  one,  to 
have  had  the  bill  dismissed  without  prejudice.  In  (Hchsd  v. 
Logan^  14  Yes.  232,  Lord  Eldon  says:  "  If  a  party  thinks  proper 
to  bring  his  cause  to  a  hearing  upon  examination  of  witnesses, 
publication  passed,  and  the  cause  capable  of  being  opened,  and 
then  makes  default,  it  is  very  difficult,  and  would  be  rather 
mischievous,  to  treat  such  conduct  merely  as  a  nonsuit  at  law. 
But  the  defendant,"  he  says,  ''  has  waived  the  benefit  that  may 
have  arisen  from  the  former  decree  by  not  pleading  it."  We 
have  not  considered  the  former  decree  as  a  bar;  but  a  conform- 
ity to  the  established  practice  in  chancery,  as  well  as  safety  to 
all  concerned,  demands  that,  in  future,  the  bill  should  be  dis- 
missed without  prejudice,  instead  of  being  entered  discontinued. 


lBnx)xiOAXiON,  How  FAB  AiVBOTS  VALZDirT  OF  A  OoMTBAor:  Onmn  T. 
ConiUm,  22  Am.  Deo.  619  and  note,  where  prior  eaaes  in  this  aeries  an  ool- 
leoted. 


Lessee  of  Hill  v.  West. 

[8  Ohio,  932.] 

Died  or  Belsasb  of  a  Mobtoagbs  to  his  Mobtoaqob  veete  no  new  title 
in  the  latter,  who  will  oontinue  to  hold  by  his  original  title,  and  theie- 
fore  Bubjeot  to  the  lien  of  any  mortgages  ezecated  by  him  snbseqnent  to 
the  date  of  his  mor<^;age  to  the  mortgagee  from  whom  he  has  obtained 
the  release. 

Covenants  of  Wabbantt  of  a  Fxmx-oovxbt  in  a  deed  of  bar  real  estate, 
will  operate  as  an  estoppel  to  her  asserting  any  sabseqiuiitly  aioq[niied 
title  to  the  land. 

E/ECTMBirr.    The  opinion  states  the  case. 
Tre66,  for  the  plaintiff. 
Powers^  contra. 


1.  Pickdt  T.  Loggom, 
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By  Court,  Httohoogk^  J.  On  the  trial  of  this  case  an  objeo* 
tion  was  made  to  the  deed  from  M.  and  A.  Wilcox  and  their 
wives,  to  Hard  and  wife,  on  the  ground  that  no  consideration 
passed  at  the  time  the  deed  was  executed.  From  the  circum- 
stances attending  that  transaction  it  is  clear  that  the  object  was 
io  transfer  this  land  to  the  women,  and  that  Hurd  was  made 
use  of  as  the  instrument  through  whom  this  might  be  done. 
But  the  testimony  in  the  case  shows,  that  M.  and  A.  Wilcox 
had  received  and  made  use  of  the  separate  property  of  their 
wives  for  their  own  purposes,  and  it  was  not  improper  for  them 
to  make  this  settlement  upon  them,  especially  as  there  is  no 
evidence  of  any  design  to  defraud  creditors.  If  there  was  any- 
thing of  this  kind,  it  might  make  a  proper  case  for  the  inter- 
ference of  a  court  of  equity. 

The  facts  of  the  case  show  that  the  whole  four  thousand  acres 
of  land,  including  the  land  iu  controversy,  was  mortgaged  to 
the  grantees  of  the  defendants,  in  April,  1823.  The  two  hun- 
dred acres  were  mortgaged  to  the  lessor  of  the  plaintiff,  in  the 
month  of  November  of  the  same  year.  Both  mortgage  deeds 
were  executed  by  Moses  and  Aaron  and  Huldah  and  Mabel 
Wilcox.  The  mortgagors,  in  the  first  mortgage,  on  the  seven- 
teenth of  July,  1824,  released  all  their  interest  in  the  two  hun- 
dred acres  in  controversy  to  the  two  women. 

The  first  question  presented  for  consideration,  under  this 
state  of  facts,  is  as  to  the  effect  of  this  release.  If  a  mortgagor 
is  considered  as  having  the  legal  interest  in  the  lands  mort- 
gaged, until  the  condition  broken — an4  that  he  is  to  be  so  con- 
sidered as  to  all  the  world,  except  the  mortgagee,  has  been 
repeatedly  decided  by  this  court — then  upon  the  performance 
of  the  condition  his  estate  becomes  indefeasible.  If  the  condi- 
tion of  defeasance  be  the  payment  of  money,  such  payment  de- 
stroys the  interest  of  the  mortgagee  in  the  lands,  and  such  pay- 
ment may  be  proven  by  parol.  By  the  act  of  the  twelfth  of 
March,  1836,  "to  amend  the  act  entitled  an  act  to  provide  for 
the  proof  and  acknowledgment  of  deeds,"  etc.,  34  Ohio  L.  19, 
it  is  provided,  that  an  entry  of  satisfaction  by  the  mortgagee 
npon  the  mortgage,  or  upon  the  record  of  the  mortgage, 
shall  operate  as  a  release  of  the  same  to  any  person  who 
may  be  entitled  to  a  release.  A  deed  of  release,  executed 
by  the  mortgagee,  of  all  his  interest  in  the  mortgaged 
premises,  must  be  at  least  equivalent  to  the  performance 
of  the  condition.  As  the  payment  of  the  money  secured  by 
a  mortgage  does  not  vest  a  new  estate  in  the  mortgagor,  but 
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merely  extinguishes  the  lien  of  the  mortgagee,  so  a  release  of 
the  premises  by  the  mortgagee  to  the  mortgagor  vests  no  new 
estate.  The  release  operates  to  extinguish  the  claim  of  tbe 
mortgagee,  and  the  mortgagor  is  under  his  original  title,  not 
under  a  title  acquired  by  the  release.  A  mortgagee  has  not, 
even  after  the  condition  of  defeasance  has  been  broken,  such  an 
interest  in  the  mortgaged  premises,  that  he  can  convey  by  re- 
lease or  other  mode  of  conveyance  to  a  third  person,  until  the 
equity  of  redemption  is  foreclosed,  unless  he,  at  the  same  time, 
transfers  the  debt  secured  by  the  mortgage.  Neither  can  lands 
in  tbe  hands  of  the  mortgagee  be  sold  on  execution^  until  the 
equity  of  redemption  is  foreclosed:  4  Johns.  41 ;' 5  Johns, Ch. 
570.'  If  we  are  right  in  this,  then,  it  follows,  the  release  to 
Hannah  and  Mabel  Wilcox  operates  as  an  extinguishment  of  the 
first  mortgage,  so  far  as  the  same  was  operative  upou  the  two 
hundred  acres  of  land  released. 

They  acquired  no  new  title  by  this  release,  but  held  the  lands 
in  the  same  manner^  and  under  the  same  title,  as  before  the 
execution  of  this  mortgage,  and  entirely  divested  of  its  lien; 
still  the  subsequent  mortgage  to  Hill  was  outstanding.  At  the 
time  it  was  executed,  the  mortgagors  had  such  an  interest  in  the 
land  as  could  be  pledged.  It  operated  as  a  lien  as  perfectly  as 
the  prior  mortgage,  except  that  it  was  junior  in  poiut  of  time. 
The  former  mortgage  having  been  extinguished,  this  attached 
as  a  lien  upon  the  land,  as  it  would  have  done  had  that  never 
been  executed;  and  the  equity  of  redemption  having  been  fore- 
closed, the  mortgagee  is  vested  with  the  legal  title. 

But  if  we  are  wrong  in  this,  and  these  women  are  to  be  con- 
sidered  as  having  acquired  a  new  title  or  estate  by  the  release, 
then  the  question  arises,  whether  they,  or  those  claiming  under 
them,  are  not  estopped  by  the  covenants  in  their  deed  from  setting 
up  this  title  against  the  lessor  of  the  plaintiff.  At  the  time  the 
deed  to  the  lessor  of  the  plaintiff  was  executed,  they  were/emftj- 
covert,  and  as  such  could  not  be  bound  by  their  contracts,  ex- 
cept so  far  as  expressly  authorized  by  statute.  In  this,  as  in 
most,  if  not  all,  the  states  of  the  union,  femes-covert  are  allowed 
to  convey  their  real  estate  by  deed,  their  husbands  uniting  in 
the  conveyance.  What  in  England  can  be  done  only  by  fine, 
may  in  this  country  be  done  by  deed  thus  executed.  By  our  law, 
however,  iu  order  to  give  the  deed  validity,  the  wife  must  be  exam- 
ined separate  and  apart  from  her  husband,  and  after  such  sepa- 
rate examination,  must  acknowledge  the  deed.     This  separate 

1.  Jaeksony.  Willard,  9.  JyiMTT.  BtU. 
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examination  seems  to  be  substituted  for  the  fine;  still,  although 
in  England  a  feme-covert  can,  by  fine,  enter  into  covenants, 
which  will  subject  her  to  actions  for  damages,  yet  we  are  not 
prepared  to  say,  that  under  our  system  she  is  bound  to  this  ex- 
tent by  her  covenants  in  a  deed  of  conveyance.  On  the  con- 
trary, we  incline  to  the  opinion  that  she  is  not  thus  bound.  It 
seems  to  be  holden  otherwise,  however,  in  Virginia.  In  the 
case  of  Nelson  v.  Harwood,  3  Call,  394,  it  was  decided,  that  if 
^feme-covert  was  privily  examined,  her  covenant  in  a  deed  for 
further  assurance  is  obligatory,  and  the  specific  performance  of 
snch  covenant  was  decreed.  Notwithstanding  this  case,  how- 
ever, we  entertain  the  opinion,  that  full  effect  is  given  to  the 
statute  providing  "  for  the  proof,  acknowledgment,  and  record- 
ing of  deeds,"  etc.  (29  Ohio  L.  346),  when  we  hold  that  deed, 
executed  by  a  feme-covertj  in  conformity  with  that  act,  operates 
to  convey  the  estate  contemplated. 

It  is  not  necessary,  however,  definitively  to  settle  this  ques- 
tion, nor  do  we  intend  to  do  it;  for  it  does  not  follow,  because 
Afeme'-covert  could  not  be  made  liable  in  damages  for  the  breach 
of  her  covenant  of  warranty,  that,  therefore,  such  covenants 
will  not  operate  as  an  estoppel.  We  are  aware,  that  in  the 
case  of  Jackson  v.  Vanderheyden,  17  Johns.  167  [8  Am.  Dec. 
878],  Judge  Spencer,  in  delivering  the  opinion  of  the  court, 
says,  that  a  deed  executed  by  afeme'covert,  in  conjunction  with 
her  husband,  containing  covenants  of  general  warranty,  does 
not  operate  as  an  estoppel  to  her  subsequently  acquired  inter- 
est in  the  same  lands.  This,  however,  is  the  only  American 
case  we  have  found  sustaining  the  same  doctrine.  On  the  con- 
trary, in  the  case  of  Collard  et  cd.  v.  Suoan  and  Wife^  7  Mass, 
291,  it  is  expressly  decided,  that  where  a  wife  joins  with  her 
husband  in  the  conveyance  of  her  lands  with  covenants  of  war- 
ranty, the  land  passes  by  the  deed,  and  the  wife  is  estopped  by 
her  covenants,  although  she  is  not  answerable  for  any  breach  of 
them.  The  same  principle  is  recognized  in  the  case  of  Fowler 
T.  Spencer,^  7  Id.  21.  Such  seems  also  to  be  the'  rule  of  de- 
cision in  Kentucky:  4  Bibb,  436.' 

These  decisions  may  not  seem  to  be  founded  upon  the  reasons 
which  are  usually  assigned,  why  the  covenants  in  a  deed  should 
operate  by  way  of  estoppel — that  is,  to  prevent  circuity  of  ac- 
tions— ^still  they  seem  to  us  to  be  reasonable,  nnd  such  as  tend 
to  the  furtherance  of  justice;  and  when  a  married  woman  un- 
dertakes, in  conjunction  with  her  husband,  to  convey  her  land 

L  CtlMrd  cf  al.  T.  Swan  tmd  Wtft,  2.  F^ler  v.  Shearer.  3.  Mauie  ▼.  8€b<utiam» 
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with  covenants  of  warranty,  it  is  sufficient  to  protect  her  from 
the  payment  of  damages  for  the  breach  of  those  coTcnants;  for 
all  other  purposes  they  should  be  held  operatiye.  If,  then, 
after  the  execution  of  a  deed  to  the  lessor  of  the  plaintiff,  Hal- 
dah  and  Mabel  Wilcox  acquired  title  to  the  premises  in  contro* 
versy,  that  title  inured  to  the  benefit  of  the  lessor  of  the  plaint- 
iff, and  neither  they  nor  those  claiming  under  them  shall  be 
permitted  to  defeat  the  plaintiff  by  setting  up  this  after-acquired 
title. 
Motion  for  new  trial  oyerruled. 


Cited  M  authority  to  the  effect  that  the  discharge  of  the  mortgage  debt  «i« 
tingoiahes  the  interest  of  the  mortgagee  in  the^  land:  Perkm»  ▼.  DibbUf  10 
Ohio,  440.  And  to  the  point  that  the  covenants  of  warranty  of  a  mairitid 
woman  estop  her  from  asserting  a  sabeeqaently  acquired  title:  Kmg  t.  Bta, 
56  Ind.  1. 

Fbme-covbbt's  Covenant  of  Warrantt  was  held  not  to  estop  her  fron 
asserting  a  subsequently  acquired  title,  in  Martin  y.  Z>ioe%,  21  Am.  Dea  M^ 
In  WadUigh  ▼.  Olmet,  23  Id.  705,  it  was  held  that  such  coyeoanta  could  ajI 
be  the  foundation  of  the  personal  action  of  covenant. 
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Gabbet  V.  Rex. 

[6  Watxi,  U.] 

tkfff  or  THE  Pboducb  OB  Intbbsst  of  a  fond  without  limitatioii  as  to  tha 
extent  of  its  dnzation  is,  prima  fcicie,  a  gift  of  that  prodnoe  or  IntemI 
in  peipetoity,  and  is  consequently  a  gift  of  the  fund  itsell 

Ebbob  to  the  common  pleas  of  Lebanon  county.  Action 
brought  by  John  Garret,  administrator  of  Sophia  Garret,  against 
Abraham  Bex,  executor  of  Samuel  Bex,  who  was  executor  of 
Jacob  Umbehand,  to  determine  whether  Sophia  Garret,  who 
was  the  daughter  of  Umbehand,  was  entitled  to  any  portion  of 
three  hundred  pounds  which  the  latter  had  directed  in  his  will  to 
be  placed  at  interest,  and  the  interest  paid  yearly  to  his  wife 
Basannah.  The  clause  of  the  will  directing  the  interest  to  be 
paid  to  the  wife,  as  well  as  another  portion  of  the  will  necessary 
to  an  understanding  of  the  case,  is  stated  in  the  opinion.  The 
court  being  of  opinion  that  plaintiff  was  not  entitled  to  any 
portion  of  the  money,  gave  judgment  for  the  defendant. 

Weidman^  for  the  plaintiff  in  error. 

Pearson,  conira. 

By  Court,  Kenihedt,  J.  This  case  appears  to  fall  within  the 
role  laid  down  by  Mr.  Boper  in  his  work  on  legacies,  vol.  2,  p.  381 ; 
that  where  the  interest  or  produce  of  a  legacy  is  given  to,  or  in 
trust  for  a  legatee,  or  for  the  separate  use  of  such  legatee,  with- 
out limitation  as  to  continuance,  the  principal  will  be  consid- 
ered as  bequeathed  also.  The  authorities  referred  to  by  Mr. 
Boper  in  support  of  this  rule  seem  to  establish  it  beyond  all 
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doubt  iu  England.  And  the  cases  of  HeUman  7.  HeUman,i^ 
Bawle,  450,  and  Schriver  v.  Cobeau,  4  Watts,  130,  show  tliat 
it  has  been  received  and  adopted  here.  The  distinction  iu  this 
respect  between  a  devise  of  realty  and  a  bequest  of  personalty 
seems  to  be,  that,  in  the  former,  words  of  limitation  must  be 
added  to  give  more  than  an  estate  for  life;  but  in  the  latter, 
words  of  qualification  are  required  to  restrain  the  intent  and 
duration  of  the  interest.  A  gift  of  the  produce  of  a  fund  is, 
prima  facie,  a  gift  of  that  produce  in  perpetuity;  aud  is  conse- 
quently a  gift  of  the  fund  itself,  says  Sir  William  Grant,  in 
Adamson  v.  Armilage,  19  Ves.  416.  Unless,  therefore,  it  shall 
appear  either  from  the  nature  of  the  subject,  or  the  context  of 
the  will,  that  the  produce  or  interest  of  the  fund  alone  was  in- 
tended for  the  legatee,  the  gift  of  the  interest  will  pass  the 
principal. 

In  the  case  before  us,  the  intention  of  the  testator,  so  far  as 
it  can  be  collected  from  the  will,  which  is  the  only  evidence 
that  can  be  received  of  it,  appears  to  be  in  accordance  with  the 
rule.  The  bequest  of  the  interest  upon  the  three  hundred 
pounds  to  his  wife,  is,  in  the  first  place,  absolute  and  unquali- 
fied. The  words  of  it  are:  "  My  said  executor  shall  put  three 
hundred  pounds  of  my  money  out  at  interest,  from  the  fifteenth 
day  of  April  next,  for  my  said  wife,  and  yearly  pay  her  the  in- 
terest." These  three  hundred  pounds  do  not  appear  to  be 
mentioned  or  even  alluded  to  again  in  any  other  part  of  the 
will,  with  a  view  to  make  any  other  or  further  disposition  of 
either  the  principal  or  interest  thereof;  yet  it  is  evident  from 
the  conclusion  of  his  will,  that  the  testator  not  only  intended 
thereby  to  dispose  of  all  his  estate;  but  that  he  thought  he  had 
done  so,  when  he  directed  in  the  following  words:  ''My  said 
executor  shall  then  take  an  inventory  of  my  movable  effects, 
not  hereinbefore  given,  and  shall  convert  the  same  into  money, 
by  public  vendue,  and  the  said  money,  as  also  the  cash  in  the 
bouse,  and  out  on  bonds  and  notes,  etc.,  shall  by  my  executor 
be  equally  divided  between  my  said  four  children  (which  were 
all  the  children  be  had),  in  equal  shares,  and  the  grain  that 
may  be  in  the  ground  the  next  spring,  to  remain  with  my  said 
plantation,  and  what  I  have  hereunto  given  my  said  wife  and 
each  of  my  said  children,  shall  be  in  full  of  their  and  each  of 
their  shares  and  estate  in  my  said  estate/' 

Judgment  affirmed. 


QiFT  or  THE  Product  of  a  Fund.— The  principal  case  is  cited  in  Campbell 
V.  QUbert,  6  Whart.  77;  Myers  v.  Byerly,  45  Pa.  St.  368,  and  Robert^ appeal,  00 
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Id.  73,  apon  the  point  that  jtrima  facie  the  gift  of  the  product  of  a  fund  is  a 
gUt  of  that  product  in  perpetuity,  and  consequently  a  gift  of  the  fund  itself. 
In  She(^er^9  appeal,  8  Id.  41,  the  rule  adopted  in  Uie  principal  case  was  held 
not  to  apply,  where,  from  the  nature  of  the  subject  or  the  context  of  the  will, 
it  i^rpears  that  interest  only  was  intended  for  the  legatee. 


Eagle  v.  Eighelbebgeb. 

[6  Wattb,  29.] 

Whiei  Goods  a&e  Purchased  in  a  Retail  Store,  it  is  necessary,  in  order 
to  vest  the  title  in  the  yendee,  and  make  the  sale  valid  as  against  the 
creditors  of  the  vendor,  that  the  goods  sold  should  be  separated  from  the 
bulk  of  the  other  goods,  and  that  possession  should  be  delivered  with  as 
littlo  delay  as  is  consistent  with  the  nature  of  the  articles  purchased. 

Trespass,  brought  by  Eagle  against  Eicbelberger,  sheriff  of 
York  county,  for  levying  upon  and  selling  certain  property  upon 
an  execution  against  0.  F.  Laise.  Eagle  lived  in  Columbia, 
LaDcaster  county,  and  Laise  kept  a  store  in  York  county. 
Plaintiff  purchased  certain  goods  of  Laise,  which  the  latter  was 
to  deliver  the  first  time  he  went  to  Columbia  with  his  boat, 
which  be  kept  for  delivery  purposes.  The  goods  were  sold  on 
Monday,  August  4,  1834,  and  the  boat  was  to  go  to  Columbia 
the  following  Thursday.  The  goods  sold  were  charged  to  Eagle, 
but  were  not  separated  from  the  bulk  of  the  other  goods  in  the 
store.  The  levy  was  made  before  the  goods  were  delivered  and 
while  tbey  yet  remained  in  the  store.  The  other  foots  are  stated 
in  the  opinion. 

B,  J,  Usher ^  for  the  plaintiff  in  error. 

Ildyer  and  Evans,  contra. 

By  Court.  The  law  of  the  case  is  settled,  as  far  as  it  can  be 
M,  by  judicial  decision;  and  it  would  be  mischievous  to  disturb 
it.  The  direction  was  accordant  to  the  principles  heretofore 
laid  down,  and  we  perceive  no  error.  In  respect  to  the  flax- 
seed, the  sale  was  conclusively  fraudulent.  It  was  not  pur- 
chased as  of  any  particular  quantity,  but  was  to  be  measured 
when  received  at  Columbia;  and,  as  the  plaintiff  was  to  pay 
oxdy  for  what  he  should  get,  what  was  there  iu  the  bargain  to 
prevent  the  vendor,  in  the  mean  time,  from  selling  at  least  a 
part  of  it  to  his  customers?  With  tlie  fairest  intentions  on  the 
part  of  the  plaintiff,  the  sale  might  have  been  used  as  a  cover. 
In  fact,  it  ax^pears  to  have  been  incomplete  even  between  the 
parties,  and  to  have  been  no  more  than  a  contract  to  sell.    But 
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it  is  also  a  strong  feature  that  the  goods  were  not  separated 
from  the  bulk  of  the  others  in  the  store.  A  man  who  pays  for 
a  coat  pattern,  acquires  no  property  io  the  piece  before  his  part 
is  measured  and  cut  off.  Necessity  requires  that  these  incom- 
plete sales  by  retail  storekeepers,  be  strictly  construed;  for  it 
would  lead  to  great  abuse  if  their  customers  were  liable  to  be 
prejudiced  by  the  negligence  of  those  who  preceded  them. 
Judgment  afSrmed. 

Cited,  in  Window  v.  Leona/rd,  24  F^  St  16»  upon  the  point  that  what 
anything  remaina  to  be  done  in  a  sale  of  personalty,  as^  for  instance^  sepa»t> 
ing  the  articles  intended  to  be  sold  from  a  lot  of  similar  artiolea,  there  iB  oo 
perfect  sale.  In  Chcue  v.  Ralston,  30  Pa.  St  541,  it  was  held  proper  for  the 
oonrt  to  determine  in  certain  cases  that  a  sale  was  f  raadolent  becanse  the  yen- 
dor  was  allowed  to  retain  possession  longer  than  was  consistent  with  the 
nature  of  the  articles  porohased,  citing  the  principal  case. 

PossBSSiON  BT  YsNDOB  ON  Sals  OF  CHATTELS.— Where  the  vendee  of  per* 
Bonal  property  suffers  the  vendor  to  remain  in  poesession,  this  is  evidence  of 
tend  as  against  the  creditor  of  the  vendor,  or  a  honafidt  purchaser,  whether 
the  sale  be  absolute  or  conditional;  and  unless  a  sufficient  excuse  be  shown  to 
and  approved  by  the  court,  that  evidence  is  conclusive:  Swift  v.  Thomptom^ 
21  Am.  Dec.  718.  See  Moore  v.  KtUey^  26  Id.  283.  In  Pennsylvania  the  de- 
tention by  the  vendor  is  held  to  be  fraud  per  9e :  Clow  v.  Woods^  0  Id.  346* 
857,  note;  Bahb  v.  Clemson,  13  Id.  684,  691,  note.  In  Massachusetts,  New 
York,  Connecticut,  Kentucky,  and  Tennessee,  the  retention  of  such  posses- 
sion is  considered  as  prima  facie  evidence  of  fraud,  but  not  fraud  per  m: 
Brooke  v.  Powers,  8  Id.  99;  Sturtevani  v.  BaUard,  6  Id.  287,  note;  PaUen  v. 
SmWi,  10  Id.  166;  Mason  v.  Baker,  Id.  724;  OaUen  v.  Thompson,  24  Id.  687. 

Deltvebt  or  Chattels,  What  is  Suftioient,  on  a  Sale  or:  Pleattaitt  v. 
Pendleton,  18  Am.  Dec,  726;  Shumway  v.  Butter,  19  Id.  340:  Moore  v.  KeOef^ 
S6Id.  283. 


Bbown  t;.  MoGormige. 

[6  Watts,  60.] 

When  a  Pebson  Conveys  Land  in  which  he  has  no  interest  at  the  tim^ 
but  afterwards  acquires  a  title  thereto,  he  will  not  be  permitted  to  claim 
in  opposition  to  his  deed  from  the  grantee,  or  any  person  claiming  under 
him. 

Bonds  with  a  Wabbant  of  Attobnet  to  confess  judgment  given  to  secnrs 
the  purchase  money  of  land,  are  but  a  personal  security  until  judgment 
is  entered  upon  them,  and  create  no  lien  upon  the  land  sold. 

Ejectment  for  fifty  acres  of  land,  brought  by  Brown  againsl 
McGormick.  The  facts  are  stated  in  the  opinion.  Judgment 
for  defendant. 

J,  A.  Fisher,  for  the  plainti£f  in  error. 

Dunlop,  for  the  defendant  in  error. 
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By  Court,  Boojsbs,  J.  The  facts,  so  far  as  they  are  material, 
are  these:  On  the  second  of  January,  1788,  Bobert  McConnel, 
who  claimed  the  land  in  dispute,  under  a  survey,  in  the  name 
of  Bobert  McConahey,  with  his  wife,  made  a  conveyance  of  the 
■ame,  with  a  covenant  of  seisin  and  general  warranty,  to  Wil- 
liam Harvey.  On  the  sixteenth  of  November,  1797,  Urijih 
Brown,  David  Brown,  and  Mercer  Brown,  under  whom  the 
plaintiffs  claim,  made  a  deed,  including  the  same  premises,  to 
Bobert  McConnel,  the  grantor  above  named.  To  secure  the 
payment  of  the  consideration,  on  the  same  day  McConnel  exe- 
cuted four  bonds,  with  warrants  of  attorney  to  confess  judg- 
ment, to  David  Brown,  Uriah  Brown,  and  Mercer  Brown, 
severally,  on  which  judgments  were  entered  on  the  twenty- 
second  of  November,  1797.  A  venditioni  exponas  issued  to 
January  term,  1806,  by  virtue  of  which  the  land  was  sold  to 
David  Brown,  who  received  a  deed  from  the  sheriff,  the  sixth 
of  April,  1805.  The  first  question  is,  as  to  the  legal  effect  of 
the  deeds,  which  the  court  decided  was  to  pass  immediately  to 
Harvey,  all  the  right  which  Bobert  McConnel  acquired  in  the 
land  by  virtue  of  the  deed  from  the  Browns  to  him.  And  this 
is  a  principle  too  well  settled  to  admit  of  dispute.  When  a 
person  .conveys  land  in  which  he  has  no  interest  at  the  time, 
bat  afterwards  acquires  a  title  to  the  same  land,  he  will  not  be 
permitted  to  claim  in  opposition  to  his  deed,  from  the  grantee, 
or  any  person  claiming  title  from  the  grantee:  12  Johns.  207;* 
11  Id.  91;'  Co  Lit.  265. 

The  operation  of  the  principle  is,  that  immediately  on  the 
execution  of  the  deed  of  the  tenth  of  November,  1797,  from 
David  Brown  and  others,  to  Bobert  McConnel,  it  inured  to 
the  benefit  of  William  Harvey,  the  grantee  of  the  land,  by 
virtue  of  the  previous  deed  of  the  second  of  January,  1788.  At 
that  period,  therefore,  by  operation  of  law,  William  Harvey 
«as  the  owner  of  the  premises  iu  question;  and  the  legal  effect 
will  be  the  same,  whatever  may  have  been  the  intention  of  Mc- 
Connel in  making  the  purchase  from  Brown,  although  the  pre- 
sumption undoubtedly  is,  that  it  was  intended  in  good  faith, 
to  carry  into  effect  his  sale  to  William  Harvey.  But  it  is 
alleged,  that  the  judgment  on  which  the  plaintiffs  claim,  being 
for  the  purchase  money,  although  not  entered  until  six  days 
after  the  convejance,  is  a  lien  on  the  property,  conveyed  by 
Brown  to  McConnel.  But  bonds,  with  a  warrant  of  attorney 
to  confess  judgment,  although  given  to  secure  the  purchase 

1.  Opyf  T.  AHbON.  3.  J4ek$9n  ▼.  Matadxurf;  S.  0.,  6  Am.  Dto.  8ft6. 
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money,  are  but  a  personal  secarity,  until  judgment  entered, 
and  consequently  after  the  deliveiy  of  the  deed,  and  before  the 
judgment  had,  the  grantor  had  no  lien.  In  the  intermediate 
time,  it  was  in  the  power  of  McConnel  to  make  any  disposition 
of  the  land  he  pleased,  either  by  sale,  or  by  subjecting  the 
premises  to  the  lien  of  other  incumbrances.  And  this  conse- 
quence, the  vendor  can  only  avoid,  by  entering  his  judgment  the 
same  day  the  deed  is  delivered,  or  by  taking  a  mortgage  on  the 
property  sold,  for  security  of  the  purchase  money.  The  coun- 
sel for  the  plaintiff  in  error  relies  on  Chew  v.  Bamel,  11  Serg. 
&  B.  389;'  but  that  case  merely  decides  the  general  principle 
that  the  purchaser  of  an  equitable  title  takes  it  subject  to  all 
the  countervailing  equities  to  which  it  was  subject  in  the  hands 
of  the  person  from  whom  he  purchased.  But  here,  by  the  con- 
veyance from  Brown  to  McConnel,  McConnel  acquires  a  legal 
title  to  the  premises,  without  the  lien  of  any  incumlnance 
whatever,  whether  legal  or  equitable,  which  by  operation  of 
law,  immediately  passes  to  his  grantee. 
Judgment  afiirmed. 

Cited  with  approval  in  Bobei'Uon  v.  RobtrUon^  0  Watts,  43;  WcuhabaH^ 
V.  ErUriken,  34  Pa.  St.  74;  ShoOenberger  v.  Filbert,  14  Id.;  and  Clark  v. 
MarUn,  49  Id.  303,  upon  the  point  that  where  one  attempts  to  sell  an  estatt 
which  he  does  not  own,  and  afterwards  acquires  title  thereto^  such  title  will 
will  inure  to  the  benefit  of  the  grantee. 


Walker  v.  Quigg. 

[6  Watxs,  87.] 

A  Devise  of  All  the  £statb  of  a  person  to  his  wife,  to  act  with  it  accoid- 
ing  to  her  own  discretion,  consistent  with  the  welfare  of  the  children  of 
the  deceased,  and  in  event  of  her  marriage  "she  shall  then  claim  no 
greater  a  right  to  my  estate  than  one  of  the  least  of  my  surviving  chil- 
dren," vests  in  her  the  entire  estate  daring  her  widowhood  in  trust  for 
herself  and  children,  and  upon  her  marriage  the  trust  ceases,  and  she  be- 
comes  entitled  to  an  equal  share  of  the  estate,  in  common  with  her  chil- 
dren. 

Purchaser  op  Land,  Knowing  the  Title  to  be  Defeotivk,  buys  at  hii 
own  risk,  and  he  is  not  entitled  to  compensation  from  the  rightful  ownef 
for  improvements  placed  upon  it,  who  seeks  to  recover  the  land  in  eject- 
ment, although  the  latter  may  have  known  that  the  Improvements  were 
being  made,  and  made  no  objection. 

Wnsas  AN  Executor,  claiming  to  be  a  devisee  of  certain  land,  sold  it  with- 
out  express  authority  and  applied  the  money  to  the  payment  of  debts  of 
the  testator,  those  who  are,  upon  a  proper  constmction  of  the  will,  en- 
titled to  the  land,  may  recover  it  from  the  purchaser  without  refunding 
the  money  paid. 
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EjxoncENT,  for  nineteen  acres  of  land,  broagbt  by  William, 
Bebecca,  Eliza,  and  Catberine  Quigg^  and  Jobn  Wesley,  by 
their  guardian,  William  Quigg,  against  Samuel  Walker.  John 
Qoigg  died  seised  of  the  land,  leaving  bis  widow,  Elizabeth,  and 
eight  children;  the  title  of  the  latter  was  vested  in  plaintiffs  prior 
to  the  commencement  of  this  action.  Walker  claimed  by  deed 
from  Elizabeth,  the  widow.  The  will  of  the  deceased  John 
Qaigg  provided,  "  that  all  my  estate^  real  and  personal  (or  as 
the  case  may  be),  in  Dauphin  county,  shall  be  given  to  my  be- 
loved wife,  Elizabeth :  she  or  her  attorney  shall  act  with  it  ao- 
eordiog  to  their  discretion,  as  far  as  is  consistent  with  the 
children's  welfare.  In  case  she,  after  my  decease,  gets  mar- 
ried, she  shall  then  claim  no  greater  right  to  my  estate  than 
one  of  the  least  of  my  surviving  children.''  Plaintiffs  recovered 
seven  eighths  of  the  land  in  dispute.  The  other  facts  are  stated 
in  the  opinion. 

McOlure,  for  the  plaintiff  in  error. 

MoGormick,  for  the  defendants  in  error. 

By  Court,  Kzmnedv,  J.  The  first  error  assigned  is,  an  excep« 
tioD  to  the  charge  of  the  court  below  to  the  jury,  in  giving  a 
eonstruction  to  the  will  of  John  Quigg,  deceased,  against  the 
plaintiff  in  error's  claim  to  the  land  in  dispute,  under  which 
will  both  parties  claimed  the  land.  We  are  of  opinion  tbat  the 
coiui  were  right  in  their  construction  of  the  devise  to  the  wife 
of  the  testator,  and  the  authority  given  by  the  will  to  her  over 
his  land  or  real  estate.  The  intention  of  the  testator,  as  dis- 
closed by  the  terms  of  the  will  itself,  must  govern  and  rule  the 
construction  of  it,  seeing  that  it  does  not  appear  that  the  tes- 
tator intended  anything  contrary  to  law.  It  is  pretty  clear  that 
he  did  not  intend  to  invest  his  wife  with  a  fee-simple  estate  in 
the  whole  of  the  land;  for,  although  he  gives  her  or  her  attorney 
authority  to  act  with  the  estate  according  to  their  discretion,  yet 
he  very  distinctly  limits  and  restrains  the  exercise  of  the  power 
and  discretion  given,  in  two  respects;  which  shows  clearly  that 
he  neither  intended  to  give  her  a  fee  in  the  land,  nor  yet  the 
power  to  sell  and  dispose  of  it. 

First,  the  estate  was  be  acted  with;  that  is,  managed,  as  I 
take  it,  by  her,  so  far  as  should  be  consistent  with  the  welfare 
of  his  children:  in  other  words,  for  the  benefit  of  the  children, 
jointly  with  herself.  That  she  was  to  have  a  joint  interest  ot 
an  equal  interest,  in  common  with  the  children,  from  the  first, 
is  plainly  inferable  from  the  provision  expressly  made  in  hei 
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favor,  in  case  of  her  subsequent  marriage;  for  it  can  not  be  rea- 
sonably supposed  that  he  intended  to  increase  her  interest  in 
the  estate  upon  that  event:  nor  do  I  think,  from  the  tenor  of 
the  Tnll,  that  it  was  his  design  to  curtail  it,  but  merely  to  take 
from  her  the  care  and  management  of  the  estate,  so  far  as  the 
children's  interests  v^ere  concerned  in  it.  Beside,  had  the  tes- 
tator intended  to  have  vested  her  with  the  fee,  his  authorizing 
her  to  act  in  regard  to  the  estate  by  attorney,  would  have  been 
wholly  unnecessary,  and,  as  it  appears  to  me,  would  have  been 
BO  considered  by  the  most  simple  and  ignorant  man  in  being, 
having  sufficient  capacity  to  dispose  of  his  estate  by  wiU.  It  is 
only  necessary  to  give  an  authority  to  act  by  attorney  where  a 
mere  naked  power  is  conferred,  without  any  interest  or  estate 
whatever.  In  the  second  place,  the  power  given  to  the  widow 
over  the  whole  estate,  was  only  to  be  exercised  by  her  as  long  as 
she  should  remain  unmarried;  at  the  end  of  which  period  she 
was  to  have  a  child's  share,  and  such  power  only  as  should  neces- 
sarily be  connected  with  that  interest  or  share  in  the  estate. 
There  being  eight  children,  her  portion  in  the  whole  estate 
was  therefore  restricted  to  one  equal  undivided  ninth  part 
thereof.  It  is  plain,  therefore,  that  the  testator  could  not,  at 
most,  have  intended  to  do  more  than  make  his  wife  a  trustee 
of  the  whole  estate  during  her  widowhood,  for  the  puipoee 
merely  of  taking  care  of  and  managing  it  for  the  benefit  of  her- 
self and  the  children:  but  if  she  married,  then  the  trust  was  to 
determine,  and  her  authority  over  the  estate  was  to  be  at  an 
end,  so  far  as  regarded  the  interests  of  the  children  therein. 
The  testator  doubtless  thought  that  the  subsequent  marriage  of 
bis  wife  would  at  least  interfere  with  her  power,  if  not  her  in- 
clination, to  manage  and  use  the  estate  for  the  welfare  and  ben- 
efit of  his  children,  in  the  way  he  wished,  and  therefore  was  un- 
willing  that  she  should  be  intrusted  with  it  longer. 

It  is  contended,  however,  that  though  she  may  not  have  been 
invested  by  the  will  with  the  title  to  the  whole  estate  in  fee,  yet 
she  had  the  power  given  to  her  during  her  widowhood,  to  sell 
and  convey  the  land  in  fee.  But,  unless  such  power  be  plainlj 
given  by  the  will,  or  otherwise  necessary  to  be  exercised,  in 
order  to  carry  the  express  provisions  thereof  into  effect,  it  can 
not  be  considered  as  thereby  granted.  It  is  perfectly  obvious, 
that  in  terms  no  such  power  is  given  by  the  will:  and  it  is 
equally  clear,  that  nothing  is  thereby  required  to  be  done, 
which  required  the  exercise  of  it.  By  the  language  of  the  will, 
"  sho  and  her  attorney  were  to  act  with  it  (that  is  the  estate) 
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according  to  their  diseretion,  as  far  as  was  consistent  with  the 
children's  welfare/'  These  are  the  terms  in  which  all  the  power 
granted  to  her  is  contained,  and  it  would  certainlj  be  going 
too  far  to  say  that  a  sale  of  the  land  is  thereby  either  expressly 
or  impliedly  aathorized.  In  ordinary  cases,  it  has  never  been 
Bopposed  that  a  power  given  to  take  care  of  a  f  eendrnple  estate 
in  lands,  and  to  manage  the  same  without  more  for  the  welfare 
of  others,  which  is  the  most  that  was  granted  here,  gave  an  an- 
tbority  to  change  entirely  the  character  of  the  estate,  by  con- 
yerting  it  from  real  into  personal  estate.  It  is  evident,  there- 
fore, that  the  widow  had  no  power  to  sell  and  convey  in  fee, 
more  than  one  ninth  of  the  land  in  question. 

The  second  error  is  an  exception  to  the  rejection  of  evidence 
offered  bj  the  plaintiff  in  error.  But  the  evidence,  although 
rejected  by  the  court,  when  first  offered,  was  received  after- 
wards in  the  course  of  the  trial,  which  removes  all  ground  of 
complaint  on  account  of  the  rejection  of  it  at  first. 

The  third  and  last  error  is,  that  "  the  court  erred  in  taking 
the  equity  of  the  cause,  and  the  que^tion  of  compensation  to 
the  defendant  (that  is  the  plaintiff  in  error)  from  the  jury,  and 
deciding  the  fact  themselves."  That  part  of  the  charge  of  the 
oonrt  below,  to  which  this  error  has  reference,  is  in  the  follow- 
ing words:  "  There  is  no  equity  disclosed  by  the  defendant, 
either  in  his  payment  of  the  money  (meaning  the  purchase 
money  which  he  paid  the  widow  for  the  land),  or  in  making  im- 
provements in  the  presence  of  the  plaintiffs,  by  reason  of  .which 
plaintiffs  should  be  barred  of  recovery,  or  required  to  make 
compensation  to  defendant." 

The  only  question  raised  here,  is  whether,  admitting  the  facts 
to  be  true,  which  the  testimony  of  the  defendant  below  had  a 
tendency  to  prove,  was  the  charge  of  the  court  to  the  jury  cor- 
rect in  regard  to  the  law  and  equity  growing  out  of  them  T 
For  it  can  not  be  questioned  that  it  is  the  province  of  the  court, 
and  not  that  of  the  jury,  to  decide  all  questions  of  both  law 
and  equity.  The  facts,  however,  upon  which  questions  of  law 
and  equity  arise,  if  disputed,  belong  exclusively,  on  the  trial 
of  jury  causes,  to  the  jury,  and  are  to  be  decided  by  them;  but 
as  to  questions  of  law  and  equity  when  connected  with  the 
trial  of  issues  by  a  jury,  the  latter  are  bound  to  receive  their 
instruction  from  the  court  in  regard  to  them.  It  being  the  duty 
then  of  the  court  to  instruct  the  jury  both  in  regard  to  the  law 
and  the  equity  of  the  case,  we  think  the  court  belo.w  were  right 
in  advising  the  jury  as  they  did  on  this  branch  of  it.     The 
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plaintiff  in  error  must  be  presumed  to  have  seen  and  read  the 
will  of  John  Quigg  before  he  bought  the  land  in  controversy, 
because  his  deed  of  conveyance  refers  to  it„  and  the  widow  pre- 
tended to  have  no  other  title  to  the  land,  or  power  to  sell  it, 
than  what  she  derived  from  the  will  itself.  But  having  seen 
the  will,  the  plaintiff  in  error  also  saw  the  title,  and  the  inter- 
est which  the  defendants  in  error  had  under  it  in  the  land.  He 
therefore  bought  with  his  eyes  open,  and  with  full  notice  of 
their  rights  in  the  land;  consequently,  he  must  be  considered 
as  having  taken  upon  himself  all  the  risk  that  he  might  have  to 
encounter  thereafter  on  account  of  their  title.  What  reason 
then  has  he  to  complain  that  the  plaintiffs  stood  by,  as  it  were, 
and  gave  him  no  notice  of  their  rights  or  claims  to  the  landt 
For  since  he  knew,  or  at  least  ought  to  have  known,  which  ia 
the  same  thing,  that  they  had  a  right  to  the  land,  he  had  no 
reason  to  presume  or  to  conclude  that  they  intended  to  aban- 
don or  give  it  up,  either  to  him  or  their  mother.  Indeed,  it 
would  seem  as  if  he  bought  of  the  widow,  without  having  even 
the  slightest  pretense  for  alleging  now  that  he  did  it  under  a 
mistake  or  misapprehension  of  her  power  under  the  will  to  sell; 
for  he  called  his  own  counsel  up  on  the  trial  of  the  cause  to 
prove,  and  he  testified,  too,  that  at  the  time  the  deed  of  con- 
veyance was  executed  and  delivered  by  the  widow  to  the 
plaintiff  in  error,  he  expressed  some  doubts  about  the  title,  and 
that  William  Walker,  his  son,  who  had  become  the  husband  of 
one  of  the  daughters  of  the  testator,  being  present,  "agreed 
to  indemnify  his  father  against  the  claim  of  Quigg's  heirs,  if 
there  should  be  any  difficulty  about  it.'' 

By  this  evidence,  the  plaintiff  in  errof  defeated  William  Quigg; 
one  of  the  plaintiffs  below,  in  recovering  the  share  of  the  wife 
of  William  Walker  in  the  testator's  estate,  which  he  had  par- 
chased  of  her  and  her  husband  before  commencing  this  action. 
But  not  content  with  this,  he  wished  also  to  defeat  all  the 
others,  unless  tbey  would  first  refund  to  him  the  purchase 
money  actually  paid  by  him  for  the  land,  and  pay  him  also  for 
all  improvements  made  on  it.  If  such  a  principle  were  to  be 
tolerated  or  sanctioned,  owners  of  lands  might  be  in  danger  of 
being  improved  out  of  their  titles  and  rights  to  them;  or  lose 
them  by  a  stranger's  selling  them,  unless  they  reimbursed  the 
purchaser  the  price  paid  by  him  for  them,  which  might  happen 
to  be  the  full  value  of  them,  and  consequently,  in  such  case, 
equivalent  to  a  loss  of  the  lands  by  the  owners:  and  this,  in  a 
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case  where  the  purchaser  had  notice  of  the  rea)  owner^s  rights, 
would  be  monstrous. 

Bat  it  is  argued  here  that  the  purchase  money,  or  at  least  up- 
wards of  two  hundred  dollars  of  it,  when  received  by  the  widow, 
were  applied  by  her  towards  paying  some  of  the  debts  of  the 
testator;  and  as  these  debts  were  a  lien  upon  the  land,  equity 
requires  that  the  defendants  in  error,  should  at  least  reimburse 
this  money  to  the  plaintiff  in  error.  But  the  widow  had  no  au- 
thority to  sell  the  land  to  raise  money  for  sach  purpose;  and 
as  well  might  it  be  said,  that  any  stranger  who  voluntarily  pays 
the  debt  of  another,  thereby  acquires  a  claim  in  equity  against 
the  debtor,  and  if  by  any  means  he  can  get  either  the  money  or 
the  property  of  such  debtor  into  bis  hands,  he  will  have  a  right 
to  retain  it,  until  be  shall  be  reimbursed  the  amount  of  the 
money  voluntarily  paid  in  discharge  of  the  debt,  because  by 
paying  the  debt  he  paid  what  the  debtor  was  bound  and  might 
have  been  compelled  to  pay.  Such  a  doctrine,  if  it  were  to  ob- 
tain, would  render  it  unnecessary  for  administrators  or  exec- 
utors to  apply  to  the  orphans'  courts  for  authority  to  sell  the 
lands  of  their  intestates  or  testators  to  raise  money  to  pay  the 
debts  of  their  decedents,  where  the  personal  assets  are  insuf- 
ficient for  that  purpose;  because,  if  the  heirs  of  the  intestate  or 
the  devisees  of  the  testator,  after  a  sale  of  the  lands  by  the 
administrators  or  the  executors,  without  any  authority  from  the 
orphans'  court,  or  the  will,  but  made  for  a  full  price,  can  not 
recover  the  lands  from  the  purchaser,  without  reimbursing  him 
the  purchase  money  paid  by  him,  then  they  have  in  effect  lost 
their  lands.  For  they  may  as  well  go  and  buy  any  other  lands 
as  give  a  full  price  to  get  possession  of  their  own. 

Jud<nnent  affirmed. 


Cited  in  Bohr  y.  Kindt,  3  Watts  &  S.  565,  to  the  effect  that  one  who  pur- 
chases a  tract  of  land,  knowing  the  title  to  be  defective,  takes  the  risk  upon 
lunuelf.  Also  in  Menges  v.  Oynter,  4  Id.  23,  upon  the  point  that  the  chil- 
dren of  a  testator  are  not  bound  to  reimburse  purchase  money  applied  to 
their  father's  debts  by  an  executor  who  had  sold  the  land  under  what  was 
erroneoosly  thought  to  be  a  testamentary  power,  because  the  payment  is 
roluntaiy.  In  Cornell  y.  LaveU'a  £b;V,  35  Pa.  St  103,  the  principal  case  and 
others  were  cited  and  reyiewed,  and  it  was  held  that  a  condition  which  pro- 
vided that  certain  yearly  bequests  should  be  paid  to  the  testator's  widow  as 
long  as  tshe  remained  unmarried,  was  yalid,  and  that  upon  her  again  marry- 
ing the  bequests  ceased. 

CoMPEysATioK  FOB.  iMFBoyEMENTS. — An  occupaut  of  land  acquired  mcUa 
Ade  or  with  notice  of  an  adverse  claim,  is  not  entitled  to  be  compensated  fof 
unprovements  in  an  action  of  ejectment:  Jackson  y.  Loomis^  15  Am.  Dm, 
^li  and  cases  there  cited. 
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Bltmibe  t;.  Boistle. 

[6  Watxb.  183.] 

Whbbx  a  Person  Pays  Monet  to  another  for  the  use  of  a  third  pereoii,  or, 
having  money  belonging  to  another,  agrees  with  that  other  to  pay  it  to 
a  third  person,  an  action  lies  by  the  latter  to  recover  the  money. 

Where,  however,  the  Ck>NTRACT  ls  for  the  Benrfit  of  the  contnictiiig 
party,  such  third  person  is  a  stranger  to  the  contract  and  oonaiderati<m, 
and  an  action  can  be  maintained  by  the  promisee  only. 

Case,  brought  by  John  Boistle  against  Abraham  Blymire. 
Plaintiff  had  judgment.     The  facts  are  stated  in  the  opinion. 

WiUiam8on,  for  the  plaintiff  in  error. 

Brandeberty  and  Alexander,  corUra, 

By  Court,  SsBaEAiiT,  J.    Numerous  cases  are  to  be  foand  in 
the  books  respecting  the  right  of  a  third  person  to  sue  on  a 
promise  made  to  another,  and  thej  are  not  all  reconcilable  with 
each  other:  See  1  Yin.  Abr.  33&-837»  and  the  note  to  PigoU  t. 
Thompson,  3  East,  119.     They  seem,  however,  to  warrant  this 
distinction,  that  if  one  pay  money  to  another  for  the  use  of  a 
third  person,  or  having  money  belonging  to  another,  agree  with 
that  other  to  pay  it  to  a  third,  action  lies  by  the  person  bene- 
ficially interested.    But  where  the  contaaot  is  for  the  benefit  of 
the  contracting  party,  and  the  third  person  is  a  stranger  to  the 
contract  and  consideration,  the  action  must  be  by  the  promisee: 
Owings  t.  Omngs,  1  Har.  &  G.  484.    In  Hadves  v.  Lsmt,  Hei 
176,  the  distinction  is  drawn  by  Hutton,  J.,  who  says  there  is  a 
difference  where  the  promise  is  to  perform  to  one  who  is  not 
interested  in  the  cause,  and  when  he  hath  an  interest.    In  the 
first  case,  he  to  whom  the  promise  is  made  shall  have  the  action, 
and  not  he  to  whom  the  promise  is  to  be  performed.    In  Bourn 
V.  Mason  et  aL,  1  Vent.  6,  in  assumpsit,  the  plaintiff  declared  that 
one  Parrie  was  indebted  to  the  plaintiff  and  the  defendant,  in 
two  several  sums  of  money,  and  a  stranger  was  indebted  in 
another  sum  to  Parrie;  that  there  being  a  communication  be- 
tween them,  the  defendants,  in  consideration  that  Parrie  would 
permit  them  to  sue  in  his  name  the  stranger,  for  the  sum  due 
him,  promised  they  would  pay  the  sum  which  Parrie  owed  to 
the  plaintiff;  and  alleged  that  Parrie  permitted  them  to  sue, 
and  they  recovered.     Verdict  for  plaintiff,  and  judgment  ar- 
rested, because  the  plaintiff  could  not  bring  the  action;  for  he 
was  a  stranger  to  the  consideration,  he  did  nothing  of  trouble 
to  himself,  or  benefit  to  the  defendant.     In  2  Eeb.  628.  the  same 
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case  is  reported,  and  the  court  conclude  bj  saying,  that  he  to 
whom  the  promise  was  made  must  bring  the  action,  and  the 
plaintiff  bath  still  remedy  against  him.  In  1  Stra.  592,  is  the 
ease  of  How  y.  JSogers,^  much  resembling  the  present.  Assump- 
sit, that  iw^hereas  J.  Hardy  was  indebted  to  the  plaintiff  in  sev- 
enty poands,  upon  a  discourse  between  Hardy  and  the  defend- 
ant, it  vrskS  agreed,  that  the  defendant  should  pay  the  plaintiff^s 
debt,  and  Hardy  should  make  the  defendant  a  title  to  a  house; 
and  then  averred  that  Hardy  was  always  ready  to  perform  his 
part  of  the  agreement,  and  the  defendant,  in  consideration, 
pronusecl  to  pay  the  plaintiff.  Judgment  was  given  for  the  de- 
fendant after  advisement;  the  court  holding  the  plaintiff  a 
strang^er  to  the  consideration. 

When  the  grounds  of  the  above-mentioned  distinction  are  ex- 
amined, there  appear  to  be  reasons  of  substantial  justice  in  favor 
of  it,  as  ^ell  as  the  authority  of  decided  cases.  Where  one 
person  contracts  with  another  to  pay  money  to  a  third,  or  to  de- 
liver over  some  valuable  thing,  and  such  third  person  is  thus 
the  only  party  in  interest,  he  ought  to  possess  the  right  to  re- 
lease the  demand,  or  recover  it  by  action.  But  when  a  debt 
already  exists  from  one  person  to  another,  a  promise  by  a  third 
person  to  pay  such  debt,  being  for  the  bene^t  of  the  original 
debtor,  and  to  relieve  him  from  the  payment  of  it,  he  ought  to 
have  a  right  of  action  against  the  promisor  for  his  own  indem- 
nity; and  if  the  promisor  were  also  liable  to  the  original  cred- 
itor, he  would  be  subject  to  two  separate  actions  at  the  same 
time,  for  the  same  debt,  which  would  be  inconvenient,  and 
might  lead  to  injustice. 

The  case  before  us,  in  substance  is,  that  the  defendant,  Bly- 
niire,  in  consideration  of  Gladstone's  conveying  his  third  part 
of  a  lot  of  ground  to  him,  promised  Gladstone  to  pay  to  Boistle, 
the  plaintiff,  a  debt  due  by  Gladstone  to  Boistle,  on  a  judg- 
ment previously  recovered  against  Gladstone  by  Keyser,  and 
aaaigued  to  Boistle;  and  the  question  is  whether,  in  the  absence 
of  any  evidence  of  the  participation  of  Boistle  in  the  contract, 
or  consideration  money  from  him  or  act  done,  or  prejudice  sus- 
tained by  him,  he  can  maintain  this  action  in  his  own  name 
against  Blymire  on  this  contract.     It  is  clear  that  tbe  right  of 
proceeding  on   the    judgment  against    Blymire   remained  in 
Boistle  as  before,  whether  the  judgment  was  a  lien  on  the  prop- 
ei^y  or  not.     He  might  either  proceed  by  execution   or  by 
action  of  the  debt  on  the  judgment.     Gladstone  thus  remain- 

1.  Orow  ▼.  Eogen^ 
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ing  liable  to  Boistle,  if  Bljmire  failed  to  pay  according  to  hii 
undeftakiDg,  Gladstone  had  a  right  of  action  against  him  on 
his  promise,  and  for  his  own  indemnity.  If  then  by  this  action 
Blymire  is  liable  also  to  Boistle,  he  may  be  twice  sued.  Who 
should  be  preferred?  or  might  not  Blymire,  in  one  event,  be 
compelled  to  pay  both  ?  The  equity  of  the  case  would  be,  and 
chancery  would  decree,  that  Blymire  should  pay  bat  once,  and 
that  the  money  should  go  to  Boistle  on  his  releasing  Gladstone. 
But  in  two  common  law  suits  against  Blymire  it  might  be  diffi- 
cult to  effect  this  equity.  The  suits  must,  therefore,  be  by 
Gladstone  against  Blymire,  and  by  Boistle  against  Gladstone, 
and  thus  Blymire  would  be  released  by  one  payment  to  Glad- 
stone, and  Gladstone  exonerated  by  paying  Boistle;  unless  one 
suit  should  be  brought  in  the  name  of  Gladstone  for  the  use  of 
Boistle  against  Blymire. 

On  these  reasons  and  authorities,  we  are  compelled  to  come 
to  the  conclusion  that  this  action  is  not  maintainable,  and  thai 
there  was  error  in  the  charge  of  the  court  on  this  point.  The 
other  errors  are  sustained. 

Judgment  reversed. 

The  principal  case  is  a  leading  one  in  Pennsylvania,  and  the  role  enim- 
dated  by  Sergeant,  J.,  in  his  opinion  has  been  often  qnoted  with  approvah 
DeBoUe  v.  Pa.  Itis.  Co.,  4  Whart.  74;  Hubbert  v.  Borden^  6  Id.  94;  Com- 
mercial  Bank  v.  Wood,  7  Watts  &  S.  94;  Finney  v.  Finney,  16  Pa.  St  383» 
Keller  v.  Reloads,  39  Id.  619;  Campbell  v.  Lacock,  40  Id.  451;  Bobeiiaon  v. 
Seed,  47  Id.  116;  and  Ooodriek  v.  Odenlieimer,  2  Phila.  65.  See  KOmg  v. 
Zantwiger,  13  Pa.  St  55. 
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[6  Watts,  231.] 

At  Common  Law,  the  Making  of  a  Contbact  or  the  giving  of  a  bill  oa 
Snnday  was  not  prohibited,  and  was  therefore  not  void  on  that  aocoont 

Uhdee  the  Statute  op  April  22,  1794  (Purd.  Dig.  927),  a  note  or  bfl) 
executed  on  Sunday  in  Pennsylvania  is  void. 

Whbbe  the  Consideration  of  a  Note  executed  on  Sunday  is  a  ocmtnel 
entered  into  on  the  day  previous,  the  plaintiff,  to  be  entitled  to  raoorsr, 
must  sue  upon  the  contract  and  not  upon  the  note. 

A  Note  Executed  upon  Sunday  is  not  per  &e  any  evidence  that  there  was 
a  contract  made  on  the  day  previous,  and  without  other  evidence  it  ii 
error  to  submit  that  fact  to  the  determination  of  the  jury. 

Debt  upon  a  note  dated  February  28,  1832,  for  two  hundred 
and  fifty  dollars,  payable  in  three  months.  The  faots  appeal 
from  the  opinion. 
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J.  Fisher,  for  the  plaintiff  in  error. 
Benedict,  contra. 

Bj  Ck>ttrt,  EsNNEDT,  J.  This  is  an  action  of  debt  founded 
upon  a  single  bill,  bearing  date  the  twenty-eighth  of  Fobraaiy, 
1832,  given  bj  the  plaintiff  in  error  to  the  defendant,  for  the 
payment  of  two  hundred  and  fifty  dollars  iu  three  months  after 
the  date  thereof.  The  plaintiff  in  error,  being  the  defendant 
below,  pleaded  payment  with  leave  to  give  the  special  matter  in 
evidence.  The  defense  set  up  under  this  plea  was,  that  the  bill, 
though  dated  the  twenty-eighth  of  the  month,  which  was  Sat- 
urday, was  actually  signed  and  delivered  on  the  following  day, 
being  the  Lord's  day,  commonly  called  Sunday;  and  having 
been  thus  executed  on  Sunday,  was  therefore  void  under  our 
act  of  assembly,  passed  the  twenty-second  of  April,  1794:  Purd. 
Kg.  927,  ed.  of  1837. 

This  act,  among  other  things,  enacts,  that  **  if  any  person 
shall  do  or  perform  any  worldly  employment  or  business  what- 
soever on  the  Lord's  day,  commonly  called  Sunday,  works  of 
necessity  and  charity,  only  excepted,  etc.,  and  be  convicted 
thereof,  every  such  person,  so  offending,  shall  for  every  such 
offense,  forfeit  and  pay  four  dollars,"  etc.     The  counsel  for  the 
plaintiff  in  error  under  this  prohibition  of  the  act,  after  the  tes- 
timony was  closed,  requested  the  court  to  charge  the  jury,  if 
they  believed  the  bill  was  executed  and  given  on  Sunday,  that 
it  was  void.     They  likewise  further  requested  the  court  to  in- 
struct the  jury,  that  there  was  no  evidence  given,  from  which 
they  could  fairly  infer  a  contract  made  on  Saturday  between  the 
parties  that  would  entitle  the  plaintiff  below  to  recover  in  this 
action.    The  court  on  the  first  point  instructed  the  jury  as  re- 
quested; but  the  court  in  relation  to  the  second  matter,  told  the 
jury,  that  "  if  a  bond  given  to  secure  a  debt,  be  void  from 
being  executed  on  Sunday,  if  the  contract  was  made  ou  Satur- 
day, an  action  will  lie  on  that  contract;  such  bond,  though  a 
nullity,  is  not  iu  the  way  of  the  plaintiff.     The  contract  before 
made,  if  otherwise  legal,  remains  in  force;  so  that  the  case  re- 
fiolves  itself  into  a  question  of  fact,  to  be  determined  by  the 
jury.    Was  the  contract  made  on  Saturday  or  not?    If  it  was 
BO  made,  the  debt  contracted  on  Saturday,  the  plaintiff  would 
be  entitled  to  recover.    If  the  contract,  however,  as  well  as  the 
note,  was  made  on  Sunday,  the  plaintiff  can  not  recover;  yet 
tiioiigh  a  oontiaet  made  on  Sunday  is  void,  a  party  may  by  acta 
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and  declarations  on  Sunday,  furDish  evidence  of  a  contiacl 
haying  been  made  befoi^.*' 

To  the  charge  of  the  court  on  this  latter  point,  exception  wu 
taken  by  the  counsel  for  the  defendant  below,  and  has  been  as- 
signed here  for  error. 

That  the  bill  or  note,  which  is  made  the  foundation  of  the 
plaintifTs  claim,  as  set  forth  in  the  statement  or  declaration,  if 
executed  on  Sunday,  is  void  under  our  act  of  assembly,  can  not 
now  be  doubted;  though,  according  to  the  doctrine  laid  down 
in  Comyn  y.  Boyer^  Cro.  Eliz.  485,  it  would  not  perhaps  be  so. 
For  it  is  there  said,  that  **  although  by  the  statute,  there  is  a 
penalty  inflicted  upon  the  party  that  sells  upon  that  day,  yet  it 
makes  it  not  to  be  yoid."  But  it  has  long  been  established,  and 
is  now  settled  beyond  all  question,  that  **  if  any  act  is  forbidden 
under  a  penalty,  a  contract  to  do  it  is  yoid:"  Drury  y.  Defon- 
taine,  1  Taunt.  136;  BarOett  y.  Viner,  Carth.  252;  S.  C,  5  Vin, 
Abr.  507;  Miichelly.  Smith,  1  Binn.  118 1 2  Am.  Dec.  417];  S.  0., 
4  Dall.  268;  4  Yeates,  84. 

At  common  law,  the  making  of  a  contract,  or  the  giving  ol 
a  bill  on  Sunday,  as  is  alleged  was  done  in  the  present  case, 
was  not  prohibited,  and  therefore  would  not  have  been  void  on 
that  account.  In  MdcaUey'a  case,  9  Go.  66  b;  S.  C,  Cro.  Jac. 
279,  it  was  held,  that  an  arrest  might  be  made  at  common  law 
in  any  case  on  Sunday.  A  distinction  is  there  taken  between 
judicial  and  ministerial  acts;  the  latter  might  be  performed  oo 
Sunday,  but  the  former  could  not.  This  distinction  is  alsc 
mentioned  in  Waite  y.  The  Hundred  of  Stoke,  Cro.  Jac.  496, 
where  the  legality  of  traveling  on  Sunday  is  recognized.  And 
in  Bex  v.  Broiherton,  1  Stra.  702,  an  indictment  at  common  law 
for  exercising  the  trade  of  a  butcher  in  selling  meat  on  Sunday, 
without  concluding  contra  formam  staJtuH,  was  held  bad  on  de- 
murrer; which  could  not  have  been,  had  not  such  employment 
on  Sunday  been  lawful  at  common  law.  And  this  is  in  con- 
formity to  the  case  of  Comyn  v.  Boyer,  cited  above,  Cro.  Elis. 
485,  where  it  was  adjudged  that  the  holding  of  a  fair  for  the 
sale  of  goods  on  Sunday,  was  good  at  common  law.  The  sev- 
eral statutes  also,  passed  upon  this  subject,  prohibiting  sales 
on  Sunday,  show  that  previously  thereto,  they  were  not  unlaw- 
ful or  inhibited  by  the  common  law,  otherwise  the  passage 
thereof  would  have  been  unnecessary.  Accordingly,  it  was 
ruled  in  Drury  v.  Defordaine,  1  Taunt.  181,  that  the  sale  of  a 
horse  made  on  Sunday  by  the  plaintiff,  not  made  in  the  exerdss 
ol  his  ordinary  calling,  and  therefore  not  falling  within  the 
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prohibition  of  29  Car.  11. ,  c.  7,  sec.  1,  was  lawful  at  oommon 
law.  And  again,  in  Bex  v.  InhabUanis  of  WhiiruLsh,  7  Bam. 
ft  Cress.  596;  S.  C,  14  Eng.  Com.  L.  100-1,  a  contract  made 
on  Sondaj  between  a  farmer  and  a  laborer,  bj  which  the 
fanner  hired  the  latter  for  a  year's  service,  was  adjudged  law- 
ful and  not  void,  because  it  did  not  come  within  the  prohibition 
of  the  statute;  which  extends  only  to  the  "  worldly  labor,  busi- 
ness, or  work  of  a  man's  ordinary  calling,"  and  forbids  the 
performance  thereof  on  the  Lord's  day,  under  a  penalty  therein 
mentioned.  The  words  of  our  act  of  assembly,  however,  are 
mnch  more  comprehensive  than  those  of  the  statute  of  29  Car. 
n.,  c.  7,  sec.  1,  and  sufficient  to  embrace  every  species  of 
worldly  business,  not  therein  specially  excepted,  whether  it  ap- 
pertains to,  or  be  in  the  exercise  of  a  person's  ordinary  calling 
or  not.  By  the  terms  of  the  act,  it  is  clear  that  it  is  not  re- 
stricted to  the  business  of  his  ordinary  calling,  so  that  we  think 
the  court  below  was  right  in  advising  the  jury  that  the  execu- 
tion of  sach  a  bill,  as  the  one  in  question,  on  the  Lord's  day, 
came  within  the  prohibition  of  the  act,  and  was  therefore  void. 

It  has  been  thought  proper  to  refer  to  the  authorities  show- 
ing what  the  common  law  was  on  this  subject,  in  order  to  cor- 
net a  mistake,  into  which  the  court  of  common  pleas  of  Phila- 
delphia county  seems  to  have  fallen,  in  Morgan  v.  Richards^  1 
Browne,  171,  where  it  says  a  contract  made  on  Sunday  was 
void  by  the  common  law. 

In  regard,  however,  to  the  matter  assigned  for  error  here, 
we  think  the  court  below  were  wrong,  in  leaving  it  to  the  jury 
as  a  question  of  fact,  to  be  decided  by  them,  whether  the  de- 
fendant below  had  not  made  or  entered  into  a  parol  contract 
with  the  plaintiff  on  Saturday,  the  day  preceding  the  giving  of 
ibe  bill,  whereby  he  became  indebted  to  the  plaintiff  in  the 
som  of  money  mentioned  therein,  to  secure  the  payment  of 
which  the  bill  was  given.  There  appears  to  have  been  no  evi- 
dence given  on  the  trial  of  the  cause,  from  which  the  jury  could 
poesiblj  draw  the  inference  of  such  a  contract  having  been 
niade  on  Saturday,  or  on  any  other  day,  save  Sunday,  on  which 
it  would  seem  the  bill  was  executed. 

The  giving  of  the  bill  certainly  furnishes  no  evidence  of  it;  it 
at  most  is  only  evidence  of  a  contract  concluded  then,  and  not 
before,  between  the  parties.  The  bill,  in  its  terms,  does  not 
purport  to  have  been  given  in  pursuance  of  a  contract  entered 
into  on  the  day  before,  or  on  any  previous  day;  nor  yet  to  be  the 
consummation  of  such  a  contract.    Neither  can  the  circum- 
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stance  of  the  bill's  being  dated  as  of  the  preceding  day  to  its  ex* 
ecution,  be  fairly  construed  into  an  admission  by  the  party 
giving  it,  that  a  parol  contract  to  pay  a  similar  amount  of 
money  was  agreed  on  between  the  parties  on  that  day.  Eut 
supposing  it  to  be  equivalent  to  such  an  admission,  still  it  is 
difficult  to  perceive  how  it  could  have  availed  the  plaintiff 
below,  so  as  to  entitle  him  to  recover  in  this  action.  It  is 
founded  upon  the  bill  in  question,  and  not  upon  a  special 
agreement,  made  merely  by  word  of  mouth,  which  possibly 
might  have  formed  the  consideration  for  giving  the  bill. 

Having  shown  that  the  giving  of  the  bill  on  Sunday,  with  a 
date  to  it  of  tbe  preceding  day,  was  not  any  evidence  from 
which  the  jury  could  draw  the  conclusion,  that  a  contract  was 
made  between  the  parties  on  the  latter  day,  it  remains  to  see 
whether  any  parol  or  other  evidence  was  given,  tending  to 
prove  the  fact.  It  is  not  pretended  that  anything  else  was  proved, 
having  the  least  bearing  in  this  way,  except  that  the  defendant 
below  went  with  the  plaintiff  on  Saturday  to  look  at  the  looms, 
the  purchase  of  which  was  proved  to  have  been  the  considera- 
tion of  the  bill  or  note.  But  it  would  be  going  too  far  to  say, 
that  this  was  evidence  of  their  having  concluded  an  arrange- 
ment on  that  day.  If  they  did,  why  was  not  the  bill  given  then  ? 
The  answer,  which  naturally  if  not  necessarily  presents  itself, 
in  the  absence  of  all  evidence  to  the  contrary,  is,  that  the  par- 
ties did  not  then  come  to  any  final  agreement  on  the  subject; 
and  therefore  the  bill  was  not  then  given.  But  on  the  next 
day,  Sunday,  the  parties  having  met  again,  came  to  a  conclu- 
sion, made  their  agreement  as  may  reasonably  be  inferred,  and 
in  pursuance  thereof  the  bill  was  given.  But  admitting  the 
parties  to  have  agreed  on  the  terms  of  the  purchase  on  Satur- 
day, which  is  the  utmost  that  there  is  any  pretense  for  saying 
there  was  done,  still,  the  right  of  the  plaintiff  below  to  recover 
from  the  defendant,  might  be  conisidered  perhaps  as  standing 
on  a  different  footing  from  that  of  his  right  to  recover  on  tbe 
bill,  if  it  were  good.  The  giving  of  the  bill  might,  were  ik 
valid,  be  considered  as  equivalent  to  the  payment  of  the  price 
agreed  to  be  given  for  the  looms,  and  as  vesting  the  propert}r 
of  the  looms  in  the  defendant  below,  without  an  actual  delivery 
of  them.  But  regarding  the  bill  as  void;  and,  as  it  would 
seem,  there  was  to  be  no  actual  delivery  of  the  looms  by  the 
plaintiff  below  to  the  defendant;  but  that  they  were  to  remain 
where  they  then  stood  for  the  defendant,  who  was  to  come  and 
take  possession  of  them  at  a  subsequent  day,  the  contract  made 
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on  Saturday  might  possibly  therefore  be  considered  only  as  an 
executory  agreement  for  the  sale  of  the  looms,  which,  being 
nnaccompaDied  by  a  delivery  of  the  possession  or  payment  of 
any  part  of  the  price,  would  not  transfer  the  right  of  property; 
nor  be  considered  sufficient,  perhaps,  to  enable  the  vendor  to 
maintain  inddyUaius  assumpsit  against  the  vendee,  for  the  price 
Agreed  to  be  paid.  The  defendaut  in  such  case,  never  having 
taken  possession  of  the  looms,  the  plaintiff's  only  remedy,  pos- 
sibly, might  be  an  action,  founded  on  the  special  agreement,  to 
recover  such  damages  as  the  jury,  under  the  circumstances, 
might  think  him  justly  entitled  to. 

Be  this,  however,  as  it  may,  it  is  very  certain, .that  had  the 
evidence  given  been  such  as  to  have  justified  the  jury  in  find- 
ing that  such  a  contract  had  been  made  on  Saturday  between 
the  parties,  it  could  not  have  entitled  the  plaintiff  to  recover 
in  this  action,  which  is  brought  on  the  bill  alone,  and  not  upon 
any  such  special  agreement. 

Judgment  reversed,  and  a  t^enire  de  novo  awarded. 


Cited,  in  Berrill  v.  SmUh,  2  Miles,  403;  Fox  v.  Men9ch,  3  Watta  &  S.  446; 
taid  Sparhauk  v.  Uruon  P,  R,  R,  Co.,  54  Pa.  St.  440,  to  show  that  contract! 
made  on  Sunday  for  worldly  purposes  or  for  pleasure  are  illegal  under  the 
statutes  of  Pennsylvania;  and  in  Johnston  y.  Commonwealthf  22  Id  109; 
CommonweaUh  v.  JeandeU,  2  Grant,  508;  and  Shuman  ▼.  Shuman,  27  Pa.  St.  94^ 
the  mle  that  if  any  act  is  forbidden  under  a  penalty,  a  contract  to  do  it  is 
Toid,  was  reiterated  upon  the  authority  of  the  principal  case. 

SuxDAY,  CoNTBACTS  Made  ON. — It  was  a  principle  of  the  common  law, 
that  Sunday  was  dies  non  juridieus.  The  validity  of  contracts  entered  into 
upon  that  day  generally  depends  upon  the  statutes  of  the  states  where  they 
are  made.  In  the  note  to  Coleman  v.  Henderson,  12  Am.  Dec.  290,  295,  the 
validity  of  contracts  entered  into,  as  well  as  judicial  and  other  acts  performed 
on  that  day,  was  considered  at  length.  See  also  Van  Riper  ▼.  Van  Riper,  7 
Id.  576;  Slory  v.  EUiot,  18  Id.  423  and  note;  Amis  v.  Kyle,  24  Id.  463;  Sayles 
Y.  Smithy  27  Id.  117  and  note. 


Williams  v.  Maus. 

[6  Watxs.  378.} 

A  Trustee  Appointed  bt  the  Coubt  op  Another  State  in  the  place  of  a  de- 
ceased trustee  to  whom  land  in  Pennsylvanin  has  been  conveyed,  obtains 
no  title  to  the  land  so  as  to  enable  him  to  maintain  ejectment  for  it. 

Hjectmeiit,  brought  to  recover  certaiu  lands  iu  Columbia 
county.  James  West,  a  citizen  of  Maryland,  and  a  resident  of 
Baltimore,  conveyed  to  Pierce  and  McDonald  certain  lands,  of 
which  that  in  dispute  was  a  part,  for  the  purpose  of  selling  it 
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and  paying  certain  debts.  Maus  being  in  the  adverse  posses- 
sion of  the  land,  Pierce  aod  McDonald  brought  this  action 
to  recover  possession,  and  daring  its  pendency  they  both 
died.  Subsequently  to  their  death,  the  county  court  of  Balti- 
more, upon  the  application  of  West's  creditors,  appointed  Wil- 
liams, a  resident  of  Baltimore,  a  trustee  in  place  of  Pierce  and 
McDonald,  and  he  was  substituted  in  their  stead  as  plaintiff  in 
this  action.  On  the  trial,  title  to  the  land  was  shown  to  have 
been  vested  in  West,  and  by  him  conveyed  to  Pierce  and  Mc- 
Donald. An  exemplification  of  the  record  of  the  proceedings 
in  the  Baltimore  county  court  was  offered  in  evidence,  but  upon 
objection  of  defendant,  was  excluded.  This  was  the  only  mat- 
ter assigned  for  error. 

D(mnel,  for  the  plaintiff  in  error. 

Frick,  corUra,  cited  Story  Gonf.  L.  880,  416,  419,  460,  468. 

By  Court,  Kennedy,  J.  The  evidence  offered  here,  was  ob- 
jected to,  on  the  ground  that  a  court  of  the  state  of  Maryland  had 
no  authority  to  entertain  such  a  proceeding  in  regard  to  landi 
lying  beyond  her  territorial  limits,  and  therefore  could  make  no 
order  or  decree,  that  would  affect  the  title  thereto,  or  transfer 
it  from  him  in  whom  it  then  remained,  to  any  other.  And  un- 
less the  decree  of  the  Baltimore  county  court  were  to  have  this 
effect,  it  was  perfectly  obvious,  that  it  did  not  tend  to  prove 
that  Nathaniel  Williams,  who  was  then  claiming  to  recover  the 
land  in  question,  had  any  title  to  it;  and  therefore  ought  to  be 
considered  irrelevant  and  inadmissible. 

According  to  the  maxim,  extra  territorium  jus  dioenli  imputiB 
non  paretur,  it  would  certainly  seem,  that  no  sovereignty  could 
claim  to  bind  or  change  the  right  to  real  or  any  immovable 
estate  lying  without  its  territorial  limits,  and  had  therefore 
no  reason  to  expect  that  such  a  decree,  if  made,  would  be 
regarded  by  the  tribunals  of  the  state  rei  «Ucb,  In  short,  it 
can  not  be  treated  otherwise  than  as  a  mere  nullity  by  those 
tribunals,  consistently  with  a  proper  respect  for  their  own  au- 
thority, and  the  obligation,  which  they  owe  to  their  own  sover- 
eignty to  maintain  all  its  rights  unimpaired. 

In  England,  where  a  court  of  chancery,  when  having  jorisp 
diction  over  the  person  of  a  bankrupt,  has  gone  a  great  length 
in  coercing  him  to  furnish  the  assignees  under  the  commission- 
ers with  the  means  of  possessing  themselves  of  all  his  estate, 
yet  it  has  refused  to  compel  him  to  execute  an  assignment  of 
debts  due  to  him  in  America,  though  the  American  government 
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had  refused  to  take  any  notice  of  the  rights  of  the  assignees  under 
the  bankrupt  laws  of  England:  Ex  parte  Blokes,  1  Cox,  898.   Nor 
will  he  be  compelled  to  convey  to  the  assignees  his  real  estate  ly- 
ing in  Scotland:  Sdkring  v.  Davis,  2  Dow.  245.  And  as  to  the  real 
estate  of  an  English  bankrupt,  lying  in  another  country,  under 
the  dominion  of  a  foreign  govemment,  it  was  never  supposed 
that  even  the  English  parliament,  in  the  full  exercise  of  all  its 
omnipotencj,  could  make  a  law  that  would  transfer  or  divest 
him  of  his  right  thereto,  contrary  to  the  regulations  of  the  coun- 
tiy  where  it  was  situate.    To  suppose  that  such  a  thing  could 
be  done  under  any  circumstances,  would  be  in  direct  contradic- 
tion to  the  universally  received  axiom,  that  every  state  possess- 
ing an   exclusive  sovereignty  and  jurisdiction  within  its  own 
territory »  necessarily  has  the  power  of  making  laws,  which, 
when  passed,  affect  not  only  all  the  persons,  but  likewise  all  the 
property,  whether  real  or  personal,  within  its  own  territory;  and 
hence  it  is,  that  these  laws  become  the  rule  of  decision  for  all 
questions  which  arise  there:  CampbeU  v.  EaU,  Cowp.  208.    And 
in  conformity  to  this  principle,  it  is  said  by  Lord  Mansfield  iu 
Bobinson  v.  Bland,  1  W.  Bl.  259:    "Landed  property  must  be 
governed  by  the  local  laws;  in  consequence  whereof,  deeds  and 
wills  made  in  Paris,  to  convey  lands  in  England,  must  be  made 
and     interpreted    according    to    our  laws.''      And  agreeably 
thereto,  it  would  seem  to  be  regarded  as  a  settled  rule  in  the 
United  States,  that  any  title  or  interest  in  land  or  real  estate, 
can  only  be  acquired  or  lost  in  the  way  directed  by  the  law  of 
the  place  where  the  same  is  situate:    Story  Conf.  L.,  301,  302; 
Cviler  V.  Davenport,  1  Hick.  81,  86;  Hosford  v.  Nichols,  1  Paige, 
220;  WiUs  v.  Gowper,  2  Ham:  124.        '^ 

Now,  by  the  laws  of  Pennsylvania,  the  title  to  real  estate  can 
not  be  transferred  or  passed,  not  even  by  the  owner  of  it,  with- 
out a  writing  made  by  him  to  that  effect,  and  signed  either  by 
himself  or  his  agent,  thereunto  lawfully  authorized  by  wnting; 
unless  it  be  in  cases  of  sales  made  by  the  proper  officers,  under 
the  authority  of  judicial  process  or  execution,  for  the  payment 
of  the  debts  of  the  owners  thereof,  or  by  decrees  or  orders  of 
some  of  the  courts  within  the  state  for  some  special  purposes, 
authorized  by  statute;  or  in  cases  of  resident  debtors  of   the 
state,  who  have  assigned  their  estates  to  assignees  or  trustees, 
for  the  purpose  of  being  converted  into  money  to  pay  their 
debts,  where  the  courts  of  common  pleas  of  the  respective 
counties  in  which  such  assignors  resided ,  at  the  time  of  making 
their  assignments,  are  authorised  by  statute  to  appoint  new 
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trostees  when  one  or  more  of  the  several  assignees  or  tmsteea 
in  any  such  case  shall  have  removed,  or  refused  to  accept  or  eie- 
oate  the  trust,  or  shall  have  died,  or  been  dismissed,  or  dis- 
charged therefrom  by  the  same  courts.  But  in  no  case,  whatever, 
is  any  court  without  the  state  authorized  to  supply  the  place  of 
a  trustee  of  real  estate,  lying  within  tbe  state,  who  has  ceased 
to  exist,  or  become  incapable  of  acting  and  executing  the  trust 
from  that  or  any  other  cause.  As  well  might  the  title  to  land 
lying  within  the  limits  of  the  state  be  transferred  by  a  fine  or 
common  recovery,  levied  or  suffered  in  a  foreign  court,  or 
court  of  a  sister  state,  and  be  transferred  by  the  decree  or  order 
of  tbe  same  court,  made  too  against  the  party,  whose  interests 
may  be  affected  by  it,  in  incerlum,  and  yet  such  a  thing  wasi 
never  heard  of.  Indeed,  it  may  be  said,  that  the  mode  by  fine 
or  common  recovery,  would  be  the  least  exceptionable  of  the 
two,  because  the  party  entitled  to  the  freehold  interest  of  the 
estate  in  possession,  is  not  only  made  a  party  to  such  proceed- 
ing, but  must  be  consenting  to  the  transfer  of  title  thereby  in- 
tended to  be  made.  But  in  this  case,  as  West  was  a  resident  of 
the  state  of  Maryland,  when  he  made  the  assignment  to  Pierce 
and  McDonald,  and  having  made  it  in  that  state  to  assignees, 
who  were  also  resident  therein,  I  think  it  more  than  question- 
able, whether  any  court,  even  within  this  state,  could  appoint  a 
trustee,  so  as  to  invest  him  with  the  title  to  the  land  in  question, 
which  was  transferred  by  West  to  Pierce  and  McDonald.  I  am 
inclined  to  think  that  our  acts  of  assembly  on  this  subject  ex- 
tend only  to  assignments  made  within  the  state,  and  perhapi 
only  to  such  as  are  made  by  residents  thereof.  The  title  here 
transferred  by  West  to^Pierce  and  McDonald,  upon  the  death 
of  Pierce,  became  wholly  vested  in  McDonald,  by  the  right  of 
survivorship,  and  upon  his  death,  descended  to  his  heir  at  law, 
where  it  would  seem  to  remain  now. 
Judgment  affirmed. 


MoTT  V.  Daktobth. 

[6  Waits,  804.] 

WmERE  TWO  Persons  Covsfjbx  with  a  third  to  defraud  the  latter'tend" 
itors,  and  in  pursuance  thereof  take  an  aaaignment  of  his  property  and 
aid  him  in  leaving  the  state,  they  are  liable  in  an  action  upon  the  caae  it 
such  creditors. 

That  tex  Debt  of  a  Creditor  is  not  Dub  at  the  time  of  tfa«  ooospiney  It 
no  ohjection  to  such  action. 
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ICiASiTBE  OF  Dauaoss  in  Bach  an  action  is  the  Talae  of  the  property  with- 
draim  from  the  reach  of  the  creditor,  and  not  the  amount  of  the  debt  doe 
him. 

AonoN  on  the  case,  brought  by  Danforth  against  Ithamar  Mott 
and  Sylvania  Mott  for  a  conspiracy  and  fraud.  The  declaration 
alleged  that  Oeorge  Tarbox  was  indebted  to  plaintiff  in  the  sum 
of  nine  hundred  and  eigbty-eight  dollars  and  interest  on  a  note 
dated  May  8, 1833,  payable  in  six  months,  and  that  the  defendants, 
to  defraud  plaintiff  of  his  debt,  excited  and  procured  Tarbox  to 
leaTe  the  country  without  paying  the  debt,  whereby  it  was  lost. 
rhe  second  count  averred  that  Tarbox  was  possessed  of  goods 
sufficient  to  pay  the  debt,  and  that  the  defendants,  to  defraud 
plaintiff  and  prevent  its  payment,  conspired  with  him  to  secrete 
and  eloig^n  said  goods,  and  that  they  did  secrete  and  eloign 
them,  and  converted  them  to  their  own  use.  From  the  evidence 
it  appeared  that  Tarbox  was  a  traveling  peddler,  being  the  owner 
of  a  wagon  and  horses  and  certain  valuable  merchandise;  and 
that  in  May,  1833,  he  purchased  of  plaintiff  in  Connecticut  one 
thousand  dollars'  worth  of  goods  on  credit  of  six  months,  for 
which  he  gave  his  note.  He  also  purchased  of  other  persons  in 
that  state  to  a  considerable  amount.  It  appeared  that  Tarbox 
and  defendants  were  very  intimate,  and  that  they  colluded  with 
him  to  enable  him  to  d^aud  his  Connecticut  creditors,  and 
that  for  that  purpose  they  obtained  from  him  in  October,  1838, 
his  wagon  and  horses  and  merchandise  by  a  pretended  sale,  and 
assisted  and  accompanied  him  in  absconding  from  the  state^ 
leaving  his  debts  unpaid.     The  jury  found  for  plaintiff. 

Jessup  and  Conyngham^  for  the  plaintiff  in  error, 

Dianmock  and  Oreenough,  contra. 

By  Court,  SBBGBAirr,  J.  The  action  on  the  case  for  a  con- 
spiracy, has  in  modern  times  taken  the  place  of  the  writ  of 
conspiracy,  which  seems  to  be  considered  as  antiquated.  The 
instances  of  these  suits  in  our  reports,  are  not  very  numerous, 
but  sufficient  appears  to  show  that  an  action  on  the  case  lies 
wherever  the  plaintiff  is  aggrieved  and  damnified  by  unlaw- 
ful acts,  done  by  the  defendants,  in  pursuance  of  a  combination 
and  conspiracy  for  that  purpose.  It  is  said  by  Tilghman,  C. 
J.,  in  OriffUh  v.  Ogle,  1  Binn.  174,  175,  that  the  conspiracy  is 
the  gist  of  the  action,  though  it  is  still  necessary  to  show  some 
act  done  in  execution  of  it.  In  that  case  it  was  held  to  lie 
against  two  defendants  for  conspiring  falsely  and  maliciously, 
to  accuse  the  plaintiff  before  the  house  of  representatives,  of 
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extorting  illegal  fees,  and  endeavoring  to  procure  a  penon 
to  make  affidavit  thereof,  they  knowing  the  contents  to  be 
false.  In  Miichell  v.  Morrison  and  Penrod,^  8  Serg.  &  B.  522, 
and  2  Penn.  126,  the  plaintiff,  Mitchell,  had  obtained  judgment 
against  Morrison,  and  the  defendant  Penrod  had,  previonslj  to 
the  judgment,  obtained  from  Morrison  his  effects,  consisting  of 
certificates  of  turnpike  stock,  and  then  had  Morrison  imprisoned 
under  an  execution,  on  a  judgment  before  a  justice  of  the  peace, 
until  he  was  discharged  under  the  insolvent  laws.  It  was  held, 
that  the  action  on  the  case  for  the  conspiracy,  was  maintain- 
able; Rogers,  J.,  says,  although  Mitehell  could  not  collect  his 
debt  by  fieri  faciaa  and  levy,  yet  satisfaction  might  have  been 
obtained,  by  compelling  Morrison  to  assign  for  the  benefit  of 
his  creditors;  there  was  at  least  a  chance  of  satisfaction,  of 
which  he  ought  not  to  be  deprived  by  any  fraudulent  combina- 
tion with  his  debtor.  In  Smith  v.  Tonsial,  Garth.  3,  4,  the  fol- 
lowing case  was  adjudged  on  demurrer  in  B.  B.,  and  aflSrmed 
in  the  house  of  lords.  A.  declared  that  he  had  obtained  judg- 
ment against  J.  S.,  for  one  hundred  pounds,  and  that  one  hun- 
dred pounds  more  were  due  to  him  for  rent  arrears;  that  he,  in- 
tending to  take  out  execution,  and  also,  to  bring  an  action  of 
debt  for  the  rent  in  arrear,  the  said  J.  S.,  being  then  possessed 
of  goods  and  chattels  sufficieilt  to  discharge  the  whole,  which 
being  very  well  known  to  B.,  the  defendant,  he,  by  covin  con- 
spiring with  the  said  J.  S.  to  defeat  him  of  his  execution,  and 
of  recovering  the  money  for  rent  in  arrear,  procured  the  said 
J.  S.  to  confess  a  judgment  for  one  hundred  and  sixty  pounds 
to  one  J.  N.,  and  that  he  sued  out  execution  on  this  feigned 
judgment,  by  virtue  whereof,  he  seized  all  the  goods  and  chat- 
tels of  the  said  J.  S.,  which  he  eloigned  to  places  unknown, 
and  converted  to  his  own  use,  by  reason  whereof  the  plaintiff 
lost  his  debt;  the  action  well  lies. 

In  Meredith  v.  Benning,  1  Hen.  &  M.  585,  there  is  a  report  of 
an  action,  brought  in  the  district  court  of  Prince  Edward  county, 
in  which  the  plaintiff  had  become  surety  for  P.  M.,  a  deputy 
sheriff,  and  had  been  obliged  to  pay  money  for  him,  and  he 
being  about  to  sue  and  implead,  and  move  against  him  for  in- 
demnification, the  defendant,  not  ignorant  of  the  premises,  but 
craftily,  etc.,  intending  to  defraud  and  injure  the  plaintiff,  did 
secretly  and  maliciously,  take  and  cany  away  the  slaves,  horses, 
cattle,  household  goods,  and  chattels,  of  the  said  P.  MT.,  to 
parts  unknown,  and  did  keep,  secrete,  and  conceal  them;  and 

I,  Pmrodr.  MUdkeU, 
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also,  did  then  and  there  aid,  asaist,  and  counsel  the  said  P.  IL, 
in  remoTing  himself  to  parts  unknown,  to  the  end,  that  the 
plaintiff  might  be  prevented  from  recoTering  indemuification  as 
aforesaid.  The  juiy  gave  a  verdict  for  the  plaintiff,  which  the 
courts  on  motion  for  a  new  trial,  confirmed;  and  the  principle 
of  the  case  seems  to  be  approved  by  the  judges  of  the  supreme 
court  of  appeals  in  a  subsequent  chancery  proceeding  between 
the  parties.  In  Adarna  v.  Faige,  7  Pick.  542,  it  was  held,  that 
an  action  on  the  case  for  a  conspiracy,  would  lie  against  two  or 
more,  for  an  unlawful  act  committed  by  them  in  concert,  where- 
by the  plaintiff  suffered  an  injury,  even  although  there  was  no 
eoiTupt  design  to  cheat  and  defraud. 

It  would  seem,  that  in  most  of  the  cases  this  remedy  has 
been  employed  for  acts  in  the  nature  of  malicious  prosecution, 
or  abuse  of  legal  proceedings;  yet  I  perceive  no  reason  why  it 
should  be  confined  to  such  cases.  Conspiracy  comprehends  any 
confederacy  to  prejudice  a  third  person,  as  where  divers  con- 
federate to  impoverish  a  third  person:  Hawk.  P.  C,  b.  1,  c.  72; 
or  to  defraud  by  agreemeut  amoDg  themselves,  to  accept,  in- 
dorse, and  negotiate  fictitious  bills:  1  Leach  Com.  L.  232.  It 
aeems  clear,  that  a  combination  to  commit  a  misdemeanor,  or 
other  act,  prohibited  by  law,  constitutes  this  offense:  6  Peters- 
dorff  Abr.  99.  By  13  Eliz.,  c.  5  (in  force  here),  all  fraudulent 
gifts,  grants,  etc.,  of  lands,  tenements,  etc.,  goods,  and  chattels,  to 
the  purpose  and  intent,  to  delay,  hinder,  and  defraud  creditors, 
are  declared,  as  against  them,  void  and  of  no  effect;  and  by  sec- 
tion 3,  the  parties  are  subjected  to  a  penalty.  A  conveyance  is 
fraudulent  within  this  statute,  even  though  a  valuable  consider- 
ation passes,  if  made  with  intent  to  hinder  and  defraud  credit- 
ors: Cowp.  434.*  As  where  a  person,  knowing  there  was  a  de- 
cree in  chancery  and  sequestration,  bought  the  defendant's  house 
and  goods,  and  gave  a  full  sum  for  them,  yet  being  with  a  mani- 
fest intent  to  defraud  the  creditor,  it  was  held  fraudulent  and 
Toid:  Id.  Nor  is  it  necessary  the  plaintiff  should  Lave  pro- 
ceeded to  judgment,  or  even  brought  suit,  to  bring  the  parties 
within  the  scope  of  the  statute.  Information  on  13  Eliz.,  the 
plaintiff  had  brought  debt  against  J.  S.,  and  attachment  issued, 
and  sheriff  being  ready  to  attach  defendant  by  his  goods,  the 
defendant  in  disturbance  of  the  execution  of  the  process,  showed 
a  conveyance,  by  which  he  claimed  them,  and  averred  the  fraud. 
It  was  objected  not  to  be  within  the  statute,  because  it  goes  not 
in  delay  of  execution,  no  judgment  being,  but  only  in  delay  of 
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process.  The  court  held  the  contraiy,  by  reason  of  the  word 
delay,  for  appearance  is  delayed.  And  Periam  and  Ehodea 
conceived  that  avowing  such  conveyance,  though  no  suit  ifl 
pending,  is  within  the  statute;  but  Anderson  doubted:  Pendle- 
ton  v.  Ounston,  Leon.  47. 

The  circumstance  that  the  debt  was  not  payable  at  the  time 
of  the  alleged  fraud,  is  not,  in  our  opinion,  a  valid  objection. 
Although  it  was  not  then  payable,  yet  it  was  on  the  eve  of  becom- 
ing so,  and  the  plaintiff  might  be  as  niuch  defeated  of  his  debt  by 
acts  done  just  before  he  was  about  to  proceed  to  recover  it,  as 
afterwards.  The  plaintiff's  claim  is  founded,  not  so  much  on 
his  debt  being  due,  as  on  the  injury  done  to  him  by  the  defend- 
ant's sweeping  away  that  property  belonging  to  the  debtor, 
which  he  might  have  made  available  by  legal  proceedings  for 
recoveiy  of  his  debt;  and  if  this  could  be  done  just  before  the 
debt  became  due,  the  fraud  might  be  committed  vnth  impunity. 
The  question  is  one  of  fact  for  the  jury,  whether  the  acts  were 
fraudulently  done  to  defeat  the  plaintiff  of  his  just  debt,  and 
whether  he  thereby  lost  the  same.  Nor  is  it  necessary  the  de- 
signs of  the  defendants  should  be  leveled  at  the  plaintiff 
alone;  if  intended  against  him  and  others  in  the  same  situation, 
it  is  rather  an  aggravation  than  an  alleviation  of  the  offense. 

As  to  the  damages,  the  measure  is  stated  in  MUchdl  v.  Penrod^ 
8  Serg.  &  E.  524,  to  be  the  value  of  the  property  withdrawn 
from  the  reach  of  the  plaintiff  by  the  assignments,  and  not  the 
amount  of  the  debt  due  to  the  plaintiff,  and  this  appears  to  be 
the  standard  intended  by  the  court  below,  in  the  present  case, 
though  the  phraseology  might  have  been  more  distinct.  It  is 
not  easy  to  judge  what  was  the  property  assigned  by  Tarbox  to 
the  plaintiffs  and  withdrawn,  or  its  value;  much  was  transacted 
secretly  between  the  parties,  and  it  was  for  the  jury  to  judge 
how  far  it  consisted  of  goods,  notes,  or  money.  The  court, 
however,  confine  the  plaintiff's  claim  to  so  much  as  was  as- 
signed and  taken  off  by  the  parties,  and  the  amount  recovered 
was  considerably  below  the  plaintiff's  debt. 

Judgment  affirmed. 

Cited,  hi  KeUey  v.  Murphy,  26  Pa.  St.  84,  and  Hopkins  v.  Beebe,  Id.  87,  to 
the  effect  that  a  creditor  may  sue  parties  at  law  who  ooiuplre  to  defeat  bif 
right  of  collection  by  fraudulently  concealing  and  converting  the  debtor  • 
goods,  and  that  he  must  do  this  by  a  special  action  on  the 

1.  Penroiy.MUduU. 
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Pattebson  t;.  Niohol. 

[6  Watts,  879.] 

ftXATOTS  OF  LmiXATioira  IS  NOT  A  Bak  to  the  recovery  of  a  distributive 
■hare  of  personal  estate  to  which  a  person  is  entitled  under  the  intestate 
law. 

Ax  Heib  is  Entitled  to  Rboover  Intebest  upon  his  distribntive  share  of 
the  estate  of  the  deceased  when  upon  demand  for  such  share  the  admin- 
istrator does  not  offer  to  pay  it,  although  no  refunding  bond  is  tendered 
until  long  after  the  death  of  the  intestate. 

AcnoK  on  the  case  by  Thomas  Niebol  and  Sarah,  his  wife, 
against  John  Patterson  and  William  Patterson,  administrators 
of  Bobert  Patterson,  to  recover  the  distributiye  share  of  the 
plaintiff  in  the  estate  of  her  father.  The  points  decided  are 
sufficiently  referred  to  in  the  opinion. 

JItlcCandless,  for  the  plaintiff  in  error. 

Livingston  and  Metcalfe  contra. 

By  Court,  Kennedy,  J.  The  first  error  assigned  presents  the 
question  whether  the  statute  of  limitations  is  a  bar  to  the  re- 
coTcry  of  a  distributive  share  of  the  personal  estate  of  an  intes* 
tate,  where  six  years  from  the  time  when  the  distributee  might 
first  have  demanded  the  same  from  the  administrators  of  the 
intestate  have  run  before  the  institution  of  the  action.  The 
decision  of  the  court,  and  the  principles  laid  down  in  Thompson 
v.  McOaw,  4  Watts,  161,  and  recognized  again  in  Doehler  v. 
Snavety^  5  Id.  225,  settle  this  question.  There  it  was  held  that 
the  statute  of  limitations  does  not  embrace  the  case  of  a  legacy. 
All  the  reasons  there  adyanced,  or  which  can  be  given,  in  order 
to  show  that  the  statute  is  not  applicable  to  a  legacy,  are  equally 
strong,  at  least  to  show  that  it  can  not  be  extended  to  the  dis- 
tributive share  of  an  intestate's  personal  estate.  Originally,  in 
England,  the  courts  of  common  law  took  no  cognizance  of  the 
personal  estates  of  intestates,  remaining  in  the  hands  of  admin- 
istrators, after  payment  of  the  debts  of  the  deceased,  more  than 
they  did  of  those  of  testators  which  were  disposed  of  by  wills  or 
testaments.  Both  were  left  under  the  direction  of  the  ecclesi- 
astical courts;  since  that,  however,  chancery  has  entertained 
jurisdiction  of  both,  upon  the  ground  of  the  executors  being 
trustees  for  the  legatees;  and  the  administrators  for  the  next  of 
kin,  who  are  entitled  to  the  surplus  of  the  intestate's  estate,  re- 
maining after  payment  of  the  debts  and  funeral  expenses,  to  be 
distributed  and  paid  according  to  the  statute  of  distribution. 
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And  it  would  seem,  if  there  be  anj  distinotion  which  can  be 
drawn  between  a  legacy  and  a  distiibutiye  share  under  the  in- 
testate  law,  it  would  rather  go  to  exclude  more  clearly  the  case 
of  a  distributive  share  from  the  operation  of  the  statute  of  lim- 
itations, than  that  of  a  legacy;  because,  in  the  case  of  a  legacy, 
there  being  no  remedy  provided  or  declared  for  the  recovery 
thereof  by  statute,  until  the  act  of  the  twenty-first  of  March, 
1772,  and  having  no  court  of  chancery  in  this  state,  the  com- 
mon law  courts  must,  of  necessity,  have  taken  cognizance  of 
legacies,  and  entertained  actions  for  the  recovery  of  them,  in 
order  to  prevent  an  entire  failure  of  justice,  and  an  illegal  with- 
holding of  another's  right,  without  his  having  the  means  of 
redress  within  his  reach.  This  act,  therefore,  may  be  consid* 
ered  rather  of  a  declaratory  character,  and  as  having  been 
passed  with  a  view  to  regulate  the  practice  of  suing  for  lega^ 
cies  in  such  a  way  as  to  secure  the  interests  of  the  creditors  of 
the  testator,  by  making  it  the  duty  of  the  legatees  to  enter  into 
refunding  bonds,  with  two  sureties  at  least,  before  they  should 
be  entitled  to  demand  and  recover  their  legacies.  But  the  or^ 
phans'  courts  would  seem  to  have  had  an  early  jurisdiction  given 
to  them  by  our  statutory  intestate  laws,  which  authorized  them 
to  settle  and  decree  a  distribution  of  the  personal  estate  of  de- 
ceased intestates,  among  the  next  of  kin,  according  to  the  pro- 
visions thereof. 

Anterior  to  the  passage  of  the  act  of  limitations,  which  was 
on  the  twenty-seventh  of  March,  1718,  the  orphans'  courts  of 
the  state  were  invested  with  full  power  to  call  administrators  to 
account  for  the  personal  estates  of  their  intestates,  and  upon 
investigation  and  due  consideration  thereof,  to  decree  a  just 
and  equal  distribution  of  what  remained  in  their  bands,  after 
payment  of  the  debts  and  funeral  expenses,  to  and  among  the 
next  of  kin,  in  the  manner  prescribed  by  the  existing  intestate 
laws.  Now  it  is  perfectly  manifest  that  the  limitation  act  con- 
tains no  terms  that  can  be  made  to  embrace  claims  over  which 
the  orphans'  courts  had  jurisdiction  given  to  them,  and  that 
might  have  been  recovered  by  application  to  them.  BesideSy 
the  payment  of  the  distributive  shares  coming  to  the  next  of 
kin  of  the  intestates,  was  also  secured  by  the  bonds,  which 
were  required  to  be  given  by  the  administrators  upon  their  tak- 
ing out  letters  of  administration.  And  it  is  equally  clear,  that 
all  claims  secured  by  bonds  or  specialties  are  not  included 
within  the  statute  of  limitations.  Again  it  has  been  held,  that 
the  statute  does  not  apply  or  extend  to  cases  of  express  trosts: 
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WaUcer  t.  Walker^  16  Serg.  &  B.  379;  which  from  their  yery  na- 
inie  can  not  be  subject  to  limitation,  as  long  as  the  tinstis 
undischarged;  and  while  the  relation  of  trastee  and  cestui  que 
trust  continues  to  exist,  their  respective  rights  and  positions  are 
not  adverse  to,  but  perfectly  consistent  with  each  other;  so 
that  the  policy  which  dictated  and  gave  birth  to  the  statute  of 
limitations,  would  not  seem  to  require  the  application  of  such 
a  principle,  in  order  to  put  an  end  to  the  claim  of  the  cestui 
que  trust. 

Neither  can  it  make  any  difference  whether  the  trust  be 
created  by  the  act  or  agreement  of  the  parties,  or  by  the  act  of 
the  law,  provided  the  trustee  has  expressly  consented  to  take 
upon  himself  the  character  of  a  trustee,  as  in  the  case  of  admin- 
istrators, for  all  come  alike  within  the  principle  of  the  exception. 
In  cases,  however,  of  constructive  trusts,  resulting  from  partner- 
BhipB,  agencies,  and  the  like,  the  statute  has  been  held  to  apply: 
Robinson  v.  Hook,  4  Mason,  139, 150, 151, 152,  153,  and  the  au- 
thorities cited  in  the  margin;  Famam  v.  Brooks,  9  Pick.  243. 
And  it  may  be,  that  the  statute  of  limitations  would  protect  a 
trantee  in  any  case,  against  claims  growing  out  of  the  trust, 
and  not  secured  by  deed  or  covenant  under  seal,  where  six 
years  have  run  after  the  relationship  of  trustee  and  cestui  que 
trust  has  been  dissolved,  and  the  latter  has  acquired  a  right  to 
sae  the  former  at  law.  But  it  is  clear,  that  as  long  as  the  cestui 
que  trust  has  no  right  to  commence  a  suit,  without  first  doing 
some  act  on  bis  part,  the  statute  can  not  run  against  his  claim: 
in  this  respect,  he  must  be  considered  as  standing  on  the  same 
footing  with  that  of  any  other  person.  For  instance,  if  a  sum 
of  money  be  made  payable  to  the  plaintiff  within  a  limited 
time  after  request,  he  can  not  be  said  to  have  a  right  to  sue, 
until  he  has  made  a  demand,  and  the  time  appointed  for  the 
payment  of  the  money  thereafter  has  elapsed.  And  no  rule  of 
law  seems  to  be  better  settled,  than  that  the  statute  does  not 
begin  until  the  plaintiff's  right  of  action  has  accrued,  or  he  baa 
acquired  a  right  to  sue:  Little  v.  Blujii,  9  Pick.  490,  491. 

And  upon  this  ground  it  was  ruled  by  this  oourt  in  Faster  v. 
Jack,  4  AY  aits,  334,  that  the  statute  of  limitations  did  not  com- 
mence running  against  the  claim  of  an  attorney  at  law  for  pro- 
fessional services,  until  after  demand  of  payment  made  of  his 
dieut,  or  the  relation  of  attorney  and  client  bad  been  dissolved. 
Now  in  the  present  case  the  plaintiffs  could  maintain  no  action 
without  making  a  previous  request  or  demand  of  their  claim 
from  the  administrators,  and  tendering  to  themarcf  unding  bond, 
with  sufficient  surety.     Had  this  been  done,  and  the  plaintiffs 
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afterwards  had  neglected  to  commence  this  action  for  six  yean, 
the  statute  possibly  might  have  been  a  bar  to  it.  Bat  without 
a  preyious  demand  and  tender  of  the  bond,  it  would  be  unrea- 
sonable, and,  indeed,  unjust  in  the  extreme,  to  permit  the 
plaintiff  to  maintain  such  action  as  the  present;  because,  if  he 
recover  at  all  from  the  administrator  in  such  case,  he  is  entitled 
to  recover  his  costs  from  the  administrator,  which  the  latter 
must  pay  out  of  his  own  pocket.  This  was  ruled  in  the  case  of 
Wilson  V.  Wilson,  3  Binn.  557. 

By  the  intestate  law,  however,  of  1794,  the  administrator  la  not 
bound,  nor  can  he  be  compelled  to  pay  until  such  bond  shall  he 
given;  to  say,  then,  that  he  may  be  sued  for  not  paying  before 
he  is  bound  to  do  so,  would  certainly  be  somewhat  anomaloas; 
for  until  it  be  tendered  to  him,  and  he  neglects  or  refuses  to  pay, 
it  can  with  no  propriety  be  said  that  he  is  in  default.  It  would, 
therefore,  seem  to  be  contrary  to  every  principle  of  analogy  to 
bold  that  he  may  be  sued,  without  such  bond  being  previously 
tendered,  and  rendered  liable  to  pay  the  costs  of  the  action,  as 
well  as  the  plaintiff's  share  of  the  estate,  upon  the  latter's  tend- 
eriug  or  giving  the  bond  at  any  subsequent  period  or  stage  of 
the  action.  The  act  of  assembly,  in  the  case  of  a  legacy,  ex- 
pressly requires  that  a  demand  shall  be  made  and  the  boud 
tendered  before  the  commencement  of  the  action;  and  had  the 
legislature  when  they  required  the  like  bond  to  be  given  by  the 
next  of  kin  in  the  case  of  an  intestacy,  intended  it  was  pre- 
paratory to  the  commencement  of  an  action  upon  the  case,  debt^ 
detinue,  or  account  render,  as  they  had  previously  provided 
in  the  case  of  a  legacy,  they  doubtless  would  have  directed,  in 
equally  explicit  terms,  that  a  demand  should  be  made  first,  and 
the  refunding  bond  tendered  to  the  administrator.  But  the 
refunding  bonds,  directed  to  be  given  in  cases  of  intestacy,  are 
only  required  to  be  given  in  the  orphans'  courts  when  distribu- 
tion is  made  or  decreed  by  them,  which  is  done  without  com- 
mencing any  action ;  or  to  be  given  to  the  administrators,  where 
the  parties  shall  agree  to  make  distribution  amicably  without 
application  to  the  orphans'  court.  It  is  very  obvious,  from  the 
intestate  law  of  1794,  that  the  legislature,  in  giving  the  orphans' 
court  power  to  decree  distribution,  considered  that  they  were 
thereby  giving  to  the  next  of  kiu  an  ample  and  adequate  remedy 
in  every  case  of  the  kind  that  could  arise;  and  that  there  would 
De  no  occasion  to  resort  to  an  action  like  the  present  in  a  conrt 
governed  by  the  rules  of  the  common  law  in  its  course  of  pro- 
ceeding: otherwise  it  is  probable  that  they  might  have  provided 
especially  for  it,  as  in  the  case  of  legacies;  for  the  avowed  ob* 
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ject  of  requiring  a  refunding  bond  to  be  given  in  both  cases  was, 
that  creditors  of  the  estate  of  either  might  be  made  seoure  in 
receiTing"  payment  of  their  claims,  which  was  not  to  be  dis- 
pensed with  in  any  case.  See  the  fifteenth  and  sixteenth  sec- 
tions of  tbe  act  of  the  nineteenth  of  April,  1794,  and  the  fourth 
section  of  tbe  act  of  the  twenty-first  of  March,  1772.  If,  how- 
ever, those  entitled  to  receive  the  distributive  shares  of  an  in- 
testate's estate  do  not  choose  to  abide  by  the  remedy  provided 
by  tbe  intestate  act  of  1794,  and  in  pursuance  thereof  apply  to 
the  orpbans'  court  of  the  proper  county,  in  order  to  obtain  pay- 
ment, but  will  resort  to  an  action  like  the  present,  such  as  is 
provided  in  case  of  a  legacy,  there  is  no  reason  why  they  should 
not  be  bound  to  make  a  demand  and  give  bonds  previously  to 
commencing  their  actions,  as  the  object  and  reason  for  doing 
so  is  tbe  same  in  their  case  as  in  the  case  of  legatees. 

There  is  nothing  in  the  second  error  which  requires  notice; 
that  it  can  not  be  sustained  is  too  plain  to  admit  of  argument. 
Neither  do  we  perceive  any  errror  in  the  third  matter  excepted 
to.  Xt  was  right  to  allow  the  interest,  seeing  the  defendant  did 
not  even  attempt  to  show  that  he  or  his  colleague,  for  whom  he 
had  made  himself  accountable  by  joining  with  him  in  settling 
their  ad  ministration  account,  had  not  used  the  money  sued  for: 
but  tbe  very  circumstance  of  their  not  paying  or  offering  to  pay 
the  money,  upon  its  being  demanded  in  due  form,  was  evidence 
to  prove  that  they  had  actually  used  it,  or  otherwise  they  would 
have  offered  to  pay  the  principal  at  least.  In  justice,  therefore, 
tbey  are  bound  to  pay  the  interest  as  well  as  the  principal. 

As  to  the  fourth  and  last  error,  there  does  not  appear  to  have 

been  any  evidence  given  to  the  jury  on  the  tiial,  showing  that 

Jobn   Patterson,  the  other  administrator,  was  the  guardian  of 

tbe   plaintiff's  wife  at  any  time,  and  that  as  such  he  had  any 

charge  of  either  her  person  or  estate;  nor  was  any  evidence 

^ven  going  to  prove  that  he  had  maintained  or  supported  her 

out  of  his  own  estate,  or  that  he  had  expended  the  money  in 

question  for  that  purpose;  no  account  of  the  kind  was  produced. 

AH  the  instruction,  therefore,  asked  of  the  court  to  the  jury,  by 

ibe    counsel  for.  the  defendant  below,  in  relation  thereto,  was 

v^itbont  the  necessary  ground  to  warrant  or  render  it  proper. 

Judgment  afi^med.  


and  followed  with  approval,  upon  the  rule  adopted  as  to  the  Btatnt« 
off  limitatioofl,  in  ComTnontoeaUh  v.  MolitZy  10  Pa.  St.  529;  De  Haven  v. 
^artholomeiD^  57  Id.  129;  and  Burd  v.  McGregor^  2  Grant  Cas.  365.  Also  in 
▼.  Biekardton,  1  Pa.  bt.  37d»  upon  the  point  that  the  omission  to 
sr  a  ref anding  bond  can  not  be  pleaded  in  bar  to  an  action  for  a  distribu* 
■hare  of  an  intwtate's  ostate. 
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Tarbox  V.  Hays. 

Judgment  u*  a  Jirsncs  of  thx  F]£ACE  can  not  be  impeaohad  In  a  oolkteiil 
action  by  showing  by  parol  OTidence  that  the  defendant  was  not  aerred 
with  process  and  that  the  court  nerer  acquired  jatiadiction  of  his  pemn. 

JuDGMBKT  OF  A  JusTiOB  OF  THS  PEACB  can  not  be  Impeached  in  an  action  off 
replevin  to  recover  goods  sold  by  authority  of  an  execution  issued  On  tbs 
judgment,  although  the  plaintifif  in  execution  was  the  purchaser  of  the 
goods  ajid  the  defendant  in  the  action  of  replevin. 

Replevin  brought  by  Edmund  Adams  and  Elias  Hays  against 
Asa  P.  Tarbox  and  David  Gress,  to  recover  certain  boards  and 
shingles.  Verdict  for  plaintiffs.  The  facts  are  stated  in  tiie 
opinion. 

Pearson  and  StnUhers,  for  the  plaintiffs  in  error. 

QdUbrailhy  contra. 

"By  Court,  Sehgeamt,  J.  This  is  an  action  of  replevin  for  a 
quantity  of  boards  and  shingleri,  in  which  the  plaintiffs  showed 
that  they  were  the  original  ovrners  of  the  property.  The  de- 
fendants claimed  under  a  sale  <»f  the  property  by  the  constable, 
on  an  execution  issued  by  a  magistrate  upon  a  judgment  re- 
covered before  him,  in  July,  1831,  by  the  defendant  Tarbox, 
against  the  plaintiffs,  Adams  and  Hays.  The  plaintiffs,  in  reply, 
allege  that  the  judgment  was  obtained  without  service  of  pruceai 
or  notice,  and,  therefore,  the  proceedings  must  be  deemed  a 
nullity,  and  no  title  passed  by  the  constable's  sale. 

To  substantiate  their  allegation,  the  plaintiffs  called  the  con- 
stable and  other  witnesses,  who  proved  that  Tarbox  brought 
the  summons  to  the  constable's  house,  and  directed  him  to 
serve  it  by  leaving  it  at  his  (Tarbox's)  house,  where  Hays  had 
been  boarding,  but  was  gone,  about  a  week  previous,  to  New 
York,  where  he  resided,  and  whence  he  returned,  in  October 
following.  That  Adams  lived  in  McEean  county,  to  which  he 
had  moved,  in  April,  1830.  The  summons  was  indorsed  by  the 
constable,  Messenger,  *'  Oopy  of  summons  left  at  the  hoase 
where  one  of  the  defendants,  Hays,  has  been  boarding  a  short 
time  ago."  The  magistrate  then  entered  on  his  docket,  "  Sam- 
moned  by  Messenger,  served  on  oath  by  copy,"  and  rendered 
judgment. 

This  evidence  does  not  support  the  plaintiffs'  allegation;  for 
whatever  might  be  our  opinio u  if  the  case  stood  simply  on  the 
return  of  the  constable,  and  the  parol  evidence,  yet  to  aver  that 
there  was  not  service  on  the  defendants,  is  to  contradict  the 


Sept.  1837.]  Tabbox  v.  Hays.  479 

record  of  the  magistrate,  and  thus  bj  matter  dehors  to  destroy 
the  troth  and  validity  of  the  proceedings  of  a  judicial  officer  in 
a  matter  in  which  the  acts  of  assembly  give  him  jurisdiction. 
Whether  there  was  legal  service  or  not,  was  a  matter  he  was  di- 
rectly required  to  examine  and  adjudicate  upon,  before  proceed- 
ing in  the  suit.  His  record  shows  that  he  has  decided  that 
there  was  a  copy  duly  served;  and  that  decision  and  the  judg- 
ment rendered  thereon,  must  be  deemed  conclusive  in  a 
sabflequent  collateral  proceeding  between  the  same  parties. 
In  Field  v.  Oibbs,  1  Pet.  155,  to  an  action  of  debt  in  the  circuit 
conrt  of  New  Jersey,  on  a  judgment  obtained  against  the  de- 
fendant, in  the  common  pleas  of  Philadelphia,  one  of  the 
defendants  pleaded,  that  no  process  had  been  served  upon  him, 
and  that  he  never  appeared  to  the  suit,  to  which  the  plaintiff 
demurred,  and  it  appearing,  by  the  record,  that  there  had  been 
a  general  appearance  by  attorney,  and  pleas  entered  by  both, 
it  was  held  that  the  plea  was  bad.  So,  here,  by  the  entry  of 
the  magistrate  on  his  record,  it  appears  that  the  process  was 
Berred,  and  it  is  not  competent  to  the  defendants,  collaterally, 
and  in  a  subsequent  proceeding,  to  travel  into  parol  evidence, 
to  contradict  the  averment  of  the  record,  and  to  show  that  in 
reality  the  process  was  never  served. 

Bat  even  if  the  proceeding  and  judgment  before  the  magis 
trate  were  irregular  and  voidable,  so  that  the  judgment  mighi 
have  been  reversed  on  error  or  certiorari,  or  vacated  on 
motion,  it  by  no  means  follows,  that  the  title  to  goods  pre- 
Tiously  sold,  under  the  execution,  would  be  thereby  divested. 
The  general  rule  has  long  been  established,  that  the  sale  by  the 
sheriff  of  the  goods  or  chattels  of  the  defendant,  taken  on  a 
fieri  facias,  conveys  an  indefeasible  title  to  the  vendee;  so,  that 
if  the  writ  be  altogether  irregular  and  unauthorized,  and  after- 
wards vacated,  the  defendant  shall  not  be  restored  to  his 
goods.  His  remedy  is  to  have  restitution  of  the  money  levied, 
bat  not  of  the  goods  themselves:  5  Bep.  90;  Dyer,  363;  1  Mau.  & 
8el.425;'  Wats.,  Sheriff,  188,  214 j  Bro.  Abr.,  Trespass,  pi.  238, 
cites  22  Ass.  64;  20  Yin.  Abr.  493;  Jeans  v.  WUkim,  1  Ves.  195; 
Small  T.Woods,  1  Ld.  Baym.  252;'  Marshahea  case,  10  Bep.  76; 
MaHin  v.  Rex,  6  Serg.  &  B.  296;  Lewis  v.  SmUh,  2  Id.  156;  8  Bep. 
126.  So  necessaiy  is  this  rule  to  the  encouragement  and  se- 
curity of  purchasers,  and  to  the  protection  of  the  interests  of 
<lefendant8  themselves,  that  our  early  acts  of  assembly,  when 
Aey  declared  lands  to  be  chattels,  for  payment  of  debts,  and 

^^ . 

1.  Dot  T.  nom.  2. 
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Aubjecied  them  to  sale  on  executiou,  applied  the  same  pnncipU 
to  them.  And  there  is  no  difference  whether  the  purchaser  be 
the  plaintiff  or  a  third  person;  they  stand  in  the  same  situation 
where,  as  with  us,  sales  on  execution  are  made  by  pablio 
vendue:  1  Bawle,  223 ;»  2  Watts,  147.' 

The  only  exception  to  the  general  rule  above  stated  is,  when 
the  court,  from  which  the  writ  issued,  had  no  jurisdiction,  or 
the  goods  are  the  goods  of  a  stranger:  6  Binn.  2f  B  Barn.  & 
Aid.  826;*  Wats.,  Sheriff,  188.  In  these  cases  the  authority  of 
the  court  or  officer  is  a  usurped  one,  and  their  acts  are  to  be 
considered  as  the  acts  of  strangers,  and  as  utterly  null  and 
void.  Here  the  goods  were  not  the  goods  of  a  stranger;  nor  is 
there  any  ground  for  saying  that  the  magistrate  had  no  joris- 
diction.  The  acts  of  assembly  gave  him  jurisdiction  over  the 
demand.  When  a  magistrate,  or  a  party,  or  a  constable,  is 
guilty  of  misconduct,  he  is  responsible  for  his  own  acta  in  a 
personal  action  against  him.  Trespass  lies  after  the  judgment 
has  been  vacated,  though  not  before:  ILd.  Baym.  309;'  1  Lev. 
195.  Case  would  lie  for  fraud  and  practice  to  the  injury  of  a 
party.  A  certiorari  would  lie  to  reverse  the  proceedings  even, 
perhaps,  after  the  twenty  days,  if  it  appeared  that  the  defend- 
ant had  no  notice  within  that  time:  1  Ashm.  135.*  Or  the 
magistrate  may  open  the  judgment:  Id.  149.^  But,  however 
defective,  illegal,  or  irregular  the  judgment  may  be,  yet  if  ren- 
dered by  a  court  having  jurisdiction,  and  a  sale  takes  place  bj 
execution  thereon,  the  title  passes.  And  here  the  defendants, 
without  reversing  the  judgment,  can  not  be  put  in  a  better 
situation  than  they  would  have  been  if  they  had  reversed  it. 

It  is  alleged  that  the  plaintiff  was  guilty  of  fraud,  in  obtain- 
ing the  judgment,  and,  therefore,  it  is  inferred,  that  it  is  ao 
absolute  nullity.  The  evidence  by  no  means  shows  satisfac- 
torily, that  an  imposition  was  practiced  on  the  magistrate.  The 
constable's  return  stated  what  the  parol  proof  makes  out,  as  to 
Hays,  and  there  was  no  return  at  all  as  to  Adams.  It  is  no 
more  than  attributing  to  the  magistrate,  that  common  care  and 
prudence  which  the  law  presumes  in  all  judicial  proceedings,  if 
we  infer,  that  he  had  evidence  to  satisfy  him  of  the  fact,  before 
he  adjudicated  that  the  summons  was  served.  What  that  evi- 
dence was,  we  know  not,  nor  is  the  magistrate  now  a  party. 
If  the  judgment  was  even  illegally  obtained,  the  defendants 
were  bound  to  take  advantage  of  it  by  a  regular  course  of  pro- 

1.  Arnold  y.  Oorr.  ft.  BvUen  T.  Cole 

a.  Haley.  HenrU;  S.  C.p  27  Am.  Deo.  289.  6.  DaiUy  T.  Bartk^lomtm, 

8.  8h4arick  t.  Huber.        4.  Farrant  t.  Tkompton,       7.  OaUejf  t.  Dto^empmi. 
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eeeding,  and  can  not  qnestion  the  proceeding  collaterally, 
E?ery  irregular  and  illegal  proceeding  may,  in  a  certain  sense, 
be  said  to  be  tn  fraudem  legis;  but  it  is  not  that  which  one 
party  to  a  former  suit  can  aver  in  a  subseqaent  collateral  pro- 
ceeding, in  order  to  destroy  a  record  of  a  judgment.  If  this 
coald  be  done,  every  irregularity  in  a  party,  constable,  or  mag- 
istrate, would  be  termed  fraud,  and  the  judgments  and  proceed- 
ings overhauled  and  re-examined,  and  averred  to  be  void  and  of 
no  effect.  The  consequences  would  be  serious  indeed,  and  the 
doctrine  is  opposed  to  every  principle  of  the  law:  1  Pick.  488;^ 
6  Id.  247,-"  12  Johns.  434;'  5  Wend.  161;*  6  Id.  447.»  It  is  only 
third  persons,  who,  not  having  any  mode  of  reversing  or  setting 
aside  a  judgment,  by  writ  of  error  or  otherwise,  may  aver,  that 
it  was  obtained  or  kept  on  foot  by  collusion  between  the  parties, 
to  their  injury,  and  in  such  case  the  judgment  is  binding  be- 
tween the  parties,  though  as  to  others  of  no  effect:  Fsrmor^t 
cate,  3  Bep.  77. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Cited  in  Bobhuon  v.  ZoUmger,  9  Watts,  170,  to  the  effect^  that  the  Judg- 
ment of  a  court  of  competent  jurisdiction  can  not  be  avoided  in  a  collateral 
proceeding,  though  the  party  affected  were  neither  summoned  nor  heard. 
Also,  in  Kean  v.  McKinsey^  2  Pa.  St.  31,  and  Lauman^s  appeal,  8  Id.  477f 
"iiat  a  judgment,  though  irregular  on  its  face,  and  even  illegally  recovered, 
^an  not  be  impeached  in  a  collateral  proceeding.  Also,  in  Thompson  v. 
7*Jfanlen,  6  Watts,  493,  that  a  judgment  rendered  by  a  magistrate  having 
no  jurisdiction  over  the  subject-matter  is  a  nullity. 

JuDOMSNT,  Attack  on,  fob  Want  of  Jurisdiction. — In  the  case  of  Du- 
/our  V.  Can\franc^  13  Am.  Dec.  360,  it  was  claimed  by  the  plaintiff  that  a 
judgment  was  null  and  void,  because  the  defendant  in  the  judgment  had  not 
been  served.  To  this  claim  the  court  replied:  ''We  are  of  opinion  that  the 
validity  of  a  sentence  rendered  by  a  court  of  competent  jurisdiction  can  not 
be  inquired  into  collaterally,  as  is  attempted  here."  In  the  note  to  that  case, 
at  page  365,  it  is  stated  that  if  the  court  intended  to  assert  that  a  judgment 
can  not  be  avoided  by  showing  that  jurisdiction  had  never  been  acquired  over 
the  person  of  the  defendant,  it  placed  itself  upon  very  debatable  ground,  and 
a  number  of  late  authorities  were  cited  showing  that  parol  testimony  might 
be  admitted,  even  in  a  collateral  proceeding,  to  show  that  a  judgment  was 
void  because  the  defendant  was  never  served.  See,  also.  Freeman  on  Judg- 
ments, 3d  ed.,  sec.  133. 


1.  Hmutt.  PUk;  8. 0.,  11  Am.  Deo.  218.  8.  BiOuerit  v.  Walttm, 
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Stewabt  v.  Eeabnet. 

Tbovkb  will  hot  Lie  to  Recovsk  the  poesearion  of  pearaoml  pcopertf 

whioh  the  plaintiflf  has  parted  with  for  the  purpose  of  defnuiding  hit 

creditors. 
PBB80NAL  BEPBBSiNTATnrES  of  sQch  a  person  may,  after  his  death,  maintain 

such  an  action  for  the  benefit  of  his  creditors  if  his  estate  be  othenHie 

insujffioient  to  pay  his  debts. 

Tboyeb,  brought  by  Eearney  against  Stewart  and  Shoagh,  for 
a  wagon  and  team.  During  the  pendency  of  the  action  Kearney 
died,  and  his  administrator,  B  P.  Flenniken,  was  sabstitiited. 
It  appeared  that  Eearney  had  delivered  his  team  to  Shongh, 
who  gave  his  note  for  the  price,  but  evidence  was  offered  to 
show  that  the  sale  was  not  bona  fide  and  that  Shoagh  was  to 
drive  the  team  to  Maryland  and  there  redeliver  it  to  Kearney. 
Stewart  bought  the  team  of  Shough,  but,  as  was  alleged,  with 
knowledge  of  the  contract  between  Kearney  and  Shongh,  and  as 
privy  to  the  whole  transaction.  Among  other  instmotionB  the 
defendants  asked  the  court  to  instruct  the  jury:  **  That  if  the 
sale  and  transfer  of  the  team  in  dispute  were  made  by  Kearney 
to  Shough  in  order  to  defraud  his  creditors  and  slip  the  prop- 
erty into  another  state,  out  of  their  reach,  he  can  not  now  take 
advantage  of  his  own  fraud,  but  is  bound  by  it,  inasmuch  as  it 
was  sold  by  Shqugh  to  Stewart,  a  third  person,  who  has  paid 
his  money  for  it."  The  court  gave  this  instruction  in  substance 
to  the  word  ''  fraud,"  and  then  added:  "  But  must  be  bound  by 
it  if  the  property  has  been  sold  by  Shough  to  Stewart^  and  he 
has  paid  his  money  therefor  without  notice  of  the  secret  and 
anfair  purpose.''  The  instruction,  as  modified,  defendants  as* 
signed  as  error. 

Ewing^  for  the  plaintiffs  in  error. 

AuMin^  for  defendant  in  error. 

By  Court,  Gibson,  0.  J.  That  a  collusive  contract  binds  the 
parties  to  it,  is  a  principle  which  commends  itself  no  less  to 
the  moralist  than  to  the  jurist;  for  no  dictate  of  duty  calls  on 
a  judge  to  extricate  a  rogue  from  his  own  toils.  On  any  other 
principle  a  knave  might  gain,  but  could  not  lose,  by  a  dishon- 
est expedient;  and  we  should  but  administer  provocatives  to 
unfair  dealings,  did  we  repair  the  cross  accident  of  an  unsao- 
cessful  trick.  It  is,  therefore,  in  accordance  with  a  wise  and 
liberal  policy,  which  requires  the  consequenoes  of  a  fraudnlenl 
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experiment  to  be  made  as  disastroua  as  possible,  that  a  fraud- 
ulent bargainee  is  assisted — ^asaisted  for  no  merit  of  bis  own, 
but  for  the  demerit  of  his  confederate.     For  a  principle,  so 
plainly  established  as  that  which  has  grown  out  of  this  policy, 
I  recnr  to  no  authority.    It  is  a  rudimental  one,  which  meets 
the  eye  at  every  turn  of  professional  research;  and  we  have  ap- 
plied it,  though  the  representation  were  not  in  the  shape  of  a 
warranty,  wherever  there  was  collusion  to  be  discouraged.     Iii 
Cook  V.  Oram,  16  Serg.  &  B.  198  [16  Am.  Dec.  564],  the  pre- 
tended rescission  of  a  sale  was  held  to  preclude  a  party  to  it 
froni  setting  it  up  against  his  fellow;   and  in  Bell  v.  Loughridge 
(there  misprinted  Longbridge),  the  late  chief  justice  prevented 
a  creditor  from  insisting  on  the  lien  of  his  judgment,  because 
he  had  ^ven  the  debtor  a  feigned  acquittance  to  save  his  land 
from  condemnation  by  an  inquest.     In  what  respect  is  the  prin- 
ciple of  those  cases  inapplicable  to  this?    The  effect  of  a  sham 
Bide  on  the  title  was  put  as  a  point  for  direction;  and  the  judge, 
premising  that  a  party  can  not  have  the  aid  of  the  court  to  en- 
force a  sale  intended  to  have  been  a  fraud  on  creditors,  directed 
that  it  would  bind  the  right,  if  the  property  were  transferred  to 
a  second  vendee,  ignorant  of  the  fraudulent  purpose;  thus  di- 
rectly affirming  that  the  law  will  not  execute  a  collusive  con- 
tract  betwixt  the  parties  to  it,  and  leaving  the  jury  to  infer 
that,  in  the  absence  of  intervening  rights  fairly  acquired,  it  will 
unraTel  an  executed  contract  to  set  the  parties  back  to  the 
point  from  which  they  started.    Far  otherwise.     It  not  only 
sustains  the  contract  when  executed,  but  enforces  it  when  ex- 
ecutory; and  the  rule,  as  well  as  the  exception,  was  misstated. 
In  Montefiori  v.  Monteftoriy  1  W.  Bl.  864,  the  action  was  on  a 
promissory  note,   drawn  without  consideration,   to  give  the 
payee  a  false  credit  in  a  marriage  treaty;  and  Lord  Mansfield 
shortly  disposed  of  the  defense,  saying  that  betwixt  confeder- 
ates ''it  shall  be  as  represented  to  be;  for  no  man  shall  set  up 
his  inequity  as  a  defense,  any  more  than  as  a  cause  of  action." 
Then,  whether  the  second  vendee  be  a  bona  fide  purchaser  or 
not,  he  may  insist  on  the  sale  against  the  original  vendor,  be- 
cause his  predecessor  could  have  insisted  on  it.    For  the  benefit 
of  the  fraudulent  vendor,  or  those  who  stand  in  his  place,  by 
testament  or  descent,  no  action  lies;  but  against  the  interests 
attempted  to  be  defrauded,  the  sale  is  a  nullity,  and  this  action 
is  maintainable  in  the  name  of  the  administrator,  as  a  trustee 
for  the  creditors,  aof^ording  to  Buckler  v.  Olonninger,  2  Watts, 
236,  only  so  far  as  the  property  in  contest  may  be  needed  tot 
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payment  of  debtt,  whose  existence  tbe  plaintiff  would  be  boand 
to  show.  For  aught  that  appears  in  our  paper  books,  the  state 
of  the  assets  was  not  a  subject  of  inquiry,  but  as  tbe  cause  Lb 
ordered  to  another  jury,  it  may  become  a  very  material  one; 
for  if  the  estate  shall  turn  out  to  be  solvent,  tbe  action  will 
not  be  maintainable  at  all. 
Judgment  reversed,  and  a  venire  facia8  de  novo  awarded. 


Cited  in  Blystone  v.  Blysttme,  51  Fa.  St.  375^  upon  the  point  that  a  par^ 
who  enters  into  a  scheme  to  defraud  others,  and  parts  with  his  property  for 
that  purpose,  can  not  recover  it  back.  Also  in  The  EsiaU  of  DyoU,  2  Watti 
ft  S.  667;  Pringle  v.  Pringle,  59  Pa.  St.  286;  and  Bouslough  y.  Boutlmtght  68 
Id.  499,  the  principal  case  was  relied  upon  to  sustain  the  rule,  that  the  per 
sonal  representatives  of  a  party,  or  a  trustee  for  the  benefit  of  creditors,  may 
■et  aside  a  fraudulent  transfer  or  assignment  of  property,  when  it  is  necessary 
for  the  protection  of  the  creditors,  and  the  estate  is  otherwise  insolvent:  See 
Bank  v.  Fordyce,  9  Id.  278. 

Fraudulent  Convktances  and  Tkansfebs. — It  is  well  settled  that  a 
conveyance  or  other  executed  contract  made  for  the  purpoee  of  defraudtog 
or  ddaying  creditors  is  binding  upon  the  debtor  and  his  heirs,  and  can  not 
be  avoided  or  set  aside  by  them:  Oaborne  v.  Moss,  5  Am.  Dec.  252  and  note; 
Jackson  v.  MarsIiaU,  3  Id.  695;  RekhaH  v.  CastcUor,  6  Id.  402;  PeasUe  v. 
Barney,  Id.  743;  TerreTs  Heirs  v.  Cropper,  13  Id.  309;  Jenkins  v.  Clement,  14 
Id.  703,  note;  Sickman  v.  Sapslty,  15  Id.  596,  599,  note.  The  execator 
or  admiDistrator  of  such  debtor,  however,  not  only  has  the  right,  but  ituhii 
duty  to  collect  all  the  assets  applicable  to  the  payment  of  the  debts  of  the 
deceased,  including  those  which  have  been  fraudulently  transferred  by  the 
intestate  or  testator  in  his  life- time.  In  this  respect  his  powers  are  as  am- 
ple as  those  of  the  defrauded  creditors:  Eunng  v.  Handley,  14  Id.  I57»  note; 
but  see  Martin  v.  Martin,  18  Id.  675. 


TbOVTLLO  v.  TlIiFOED. 

[6  Wars,  468.] 

Ck>UBT  HAS  NO  BxQHT  TO  Ikstsuct  thb  Jubt  that  the  testimoiiy  proves  a 
certain  fact,  although  it  may  greatly  preponderate  in  favor  of  that  fact 

Levy  to  be  Vaud  must  generally  be  accompanied  with  an  actual  seisare^ 
but  the  defendant  may  dispense  with  it  for  his  own  accommodation,  and 
as  between  him  and  the  officer,  it  is  valid. 

When  Goods  abe  Levied  upon,  and  by  agreement  left  in  the  poesesnon  ol 
the  defendant,  the  latter  becomes  the  agent  of  the  officer,  and  upon  hii 
refusing  to  redeliver  them  according  to  his  agreeznant,  trespav  «t  d 
amUs  may  be  maintained  against  him  and  any  one  who  aids  him  in  re- 
taining or  removing  them. 

Tbespass  vi  et  armis  et  de  bonis,  etc.,  by  Elijah  Trovillo,  sher- 
iff, against  Samuel  Till ord  and  A.  M.  Tilford.  PlaiDtiff  haviog 
in  his  hands  a^./a.  against  Samuel  Tilford,  in  favor  of  W.  P. 
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and  T.  M.  Biyan,  went  to  Samuel  and  told  him  be  was  directed 
to  levy  on  bis  personal  property,  when  Samuel  replied,  tbat  the 
property  belonged  to  his  son.  Thereupon  they  went  to  plaint- 
iff's attorney,  and  it  was  agreed  that  Samuel  should  giye  the 
sheriff  a  schedule  of  the  goods  as  a  leTy,  and  they  should  re  • 
main  in  the  former's  possession  until  the  son  returned.  No 
actual  seizure  was  made,  but  the  schedule  was  furnished  aa 
agreed.  Upon  the  return  of  the  son  he  claimed  the  property 
as  his  own,  and  refused  to  allow  the  sheriff  to  take  it.  The  evi- 
dence, which  appears  sufficiently  from  the  opinion,  preponder- 
ated in  favor  of  the  son's  ownership.  During  the  trial,  upon 
the  defendant's  request,  the  court  instructed  the  jury  to  render 
a  verdict  in  favor  of  Samuel  Tilford,  no  trespass  having  been 
proved,  and  the  jury  found  accordingly.  The  court  also  in- 
structed the  jury,  "  that  there  was  uo  legal  evidence  tbat  the 
claim  of  the  defendant  (A.  M.  Tilford)  to  the  property  in  ques- 
tion was  fraudulent,  and  therefore  the  verdict  must  be  in  his 
faTor."  Also  that  "  there  was  no  evidence  of  a  levy."  Plaint- 
iff excepted  to  these  instructions. 

McCandlesB,  for  the  plaintiff  in  error. 

Lowrie^  contra. 

By  C/Ourt,  Booebs,  J.  Although  the  testimony  may  greatly 
preponderate  in  favor  of  the  position  assumed  by  the  defend- 
ant's counsel,  that  A.  M.  Tilford,  the  son,  was  the  owner  of  the 
goods  on  which  the  levy  was  made,  yet  we  think  the  court  were 
wrong  iu  ruling,  as  a  matter  of  law,  that  there  was  no  legal 
evidence  that  the  defendant's  claim  to  the  property  in  question 
was  fraudulent.  The  allegation  by  the  plaintiff,  was,  that  the 
goods  were  the  property  of  Samuel  Tilford,  the  father,  and  that 
the  transfer  to  the  son  was  colorable,  and  made  with  a  design 
to  cover  it  from  the  claim  of  creditors.  That  it  was  at  one  time 
his  property,  is  admitted,  and  at  the  time  of  the  levy  it  was 
apparently  in  his  possession.  Samuel  Tilford,  the  father,  was 
the  head  of  the  family,  and  the  goods  were  used  for  the  pur- 
poses of  the  family,  and  certainly,  the  fact  tbat  the  son,  who 
was  unmarried,  and  living  with  his  father  at  the  time  of  the 
levy,  held  a  bill  of  sale  for  the  property,  required  explanation, 
which  it  is  at  least  possible,  the  jury,  had  the  fact  been  sub- 
mitted to  them,  may  have  decided  was  not  given.  It  is  not  my 
intention  to  give  any  opinion  unfavorable  to  the  entire  integ- 
rity of  the  defendants,  but  so  many  cases  are  constantly  occur- 
ring, of  attempts  to  cover  property  of  debtors  by  means  of 
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fictitious  sales,  that  such  cases  should  be  narrowly  watched  and 
carefully  examined.  The  credibility  of  the  witnesses  was  a  mat- 
ter for  the  juiy,  and  although  the  testimony  of  Brown  is  direct 
and  positive,  yet  it  would  have  been  more  satisfactory  had  he 
disclosed  the  source  from  which  he  derived  his  information.  It 
would,  also,  have  added  to  the  strength  of  the  plaintiff's  case, 
if  they  had  thought  proper  to  examine  Mr.  Shirly,  who  was  the 
trustee  under  the  assignment.  From  the  testimony  of  Brown, 
we  can  not  avoid  suspecting,  that  he  acted  as  the  agent  of 
Shirly,  rather  than  Mrs.  Clopper,  with  whom,  it  would  seem, 
he  had  no  communication,  and  that  his  knowledge  was  obtained 
from  that  source.  Under  the  circumstances,  we  think  the  court 
invaded  the  province  of  the  jury,  in  withdrawing  the  facts  from 
their  decision. 

But,  were  the  court  right  in  ruling,  that  there  was  no  evi- 
dence of  a  levy?  This  point  can  only  arise  on  the  supposition, 
that  Samuel  Tilford,  against  whom  the  execution  was  issued, 
was  the  owner  of  the  property  on  which  the  levy  was  made. 
The  officer,  in  making  the  levy  on  the  goods  of  the  defendant, 
should  make  an  actual  seizure,  but  seizing  part  of  the  goods  in 
the  name  of  the  whole,  on  the  premises,  is  a  good  seizure  of  the 
whole.  But,  although  an  actual  seizure  is  in  general  necessary 
to  constitute  a  good  levy,  yet  a  defendant  may  dispense  with  it 
for  his  own  benefit  and  accommodation.  Thus  in  Lyman  x. 
Lyman,  11  Mass.  317,  it  was  held,  that  where  certain  friends  of 
a  debtor,  against  whom  a  deputy  sheriff  had  a  writ  of  attaidi- 
ment,  gave  to  the  deputy  a  receipt  and  promise  iu  writing,  to 
deliver  him  on  demand,  certain  goods  of  the  debtor,  of  which 
the  deputy  returned  an  attachment,  it  was  held  not  to  be  com- 
petent for  the  receiptors,  in  defense  of  an  action  by  the  deputy 
upon  their  receipt,  to  except,  that  no  attachment  of  the  goods 
had  been  actually  made.  The  objection  was,  that  the  goods 
returned  as  attached,  were  not  actually  seized  by  the  officer, 
although  he  was  in  the  house  of  the  debtor,  where  the  goods 
were  kept  at  the  time.  But  the  court  held,  that  although  an 
actual  possession  of  goods  attached,  may  be  necessary  to  pre- 
vent the  operation  of  a  second  attachment,  yet  if  the  officer,  for 
the  accommodation  of  the  debtor,  at  the  instance  of  his  friends, 
relieves  him  from  the  inconvenience  of  having  his  goods  re- 
moved, the  debtor  can  have  no  ground  of  complaint,  and  the 
receiptors  are  precluded,  by  their  own  act,  from  calling  in 
question  the  validity  of  the  attachment.  In  the  present  in- 
stance, an  actual  seizure  was  dispensed  with,  at  the  request  and 
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for  the  accommodation  of  the  defendant  in  the  execution.  The 
sheiifT  gave  his  deputy  the  writ,  and  told  him  to  execute  it,  but 
insteail  of  going  to  the  dwelling-house,  he  went  to  the  store, 
where  he  knew  the  defendant  was,  and  told  him  of  his  instruc- 
tions. After  some  conversation,  he  consented  to  go  with  the 
deputy  to  the  house,  and  on  the  way,  he  said  he  would  rather  see 
bis  attorney  first  Mr.  Lowiy  was  not  at  home,  and  the  defend- 
ant said  he  did  not  know  what  to  do,  as  his  son  and  attorney 
were  both  absent.  This  was  represented  to  the  plaintififs  at- 
k>rDeys,  T^ho  told  him,  if  he  would  give  a  levy,  it  might  remain 
«o  until  his  son's  return.  The  defendant  then  gave  a  written 
fistp  a  memorandum  of  the  goods,  which  paper  was  attached  to 
Ibe  writ  as  a  levy,  with  the  indorsement,  "A  levy  made,  stayed 
by  plaintiff's  attorney."  To  permit  Samuel  Tilford  now,  to 
object  to  the  regularity  of  the  levy,  would  be  contrary  to  his 
own  agreement,  and  manifestly  unjust.  It  must  be  borne  in 
mind,  that  the  contest  is  between  the  original  parties  to  the 
transaction.  It  can  not  alter  the  ease,  that,  at  the  time  of  the 
leT3%  Samuel  Tilford  represented,  that  the  goods  belonged  to 
his  son,  provided  the  jury  should  believe  that  those  representa- 
tions were  not  true  in  fact. 

The  court  further  instructed  the  jury  that  there  was  no  legal 
evidence  that  a  trespass  was  committed. 

It  was  in  proof,  that  after  the  return  of  A.  M.  Tilford,  to 
whom  it  was  alleged  the  goods  belonged,  the  plaintifiTs  attorneys 
told  the  deputy  sheriff  to  go  and  get  the  property.  He  called 
at  the  store,  saw  both  father  and  son,  and  told  them  he  had  in- 
structions to  get  the  property  he  had  levied  on.  The  father  al- 
leged it  was  the  property  of  the  son,  and  that  he  had  no  author- 
ity to  gi^e  the  levy.  The  son  said  he  would  neither  pay  the 
money  nor  give  the  property;  that  he  would  defend  it  with  his 
life;  and  that  his  attorney  had  so  instructed  him.  The  deputy 
sheriff  again  demanded  the  property,  and  was  told  the  house 
was  fastened,  and  that  he  could  not  get  in.  The  sheriff's  officer 
went  twice  to  the  house  and  found  the  front  of  the  house  closed. 
On  this  evidence  the  court  gave  the  instructions  of  which  the 
plaintiff  complains. 

From  the  time  of  a  seizure,  the  officer  should,  either  by  him- 
self or  by  some  other  person,  keep  possession  of  the  goods,  or 
otherwise  they  may  be  liable  on  a  second  execution.  In  England, 
it  is  usual  to  put  some  person  in  possession  of  the  goods,  and 
this  is  sometimes  done  here,  to  avoid  the  necessity  of  an  actual 
removal.    But  it  frequently  happens,  that  goods,  particularly 
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household  furniture  levied  on  an  execution,  from  motives  of  hu- 
manity are  left  in  the  possession  of  the  debtor  himself,  in  the 
full  confidence  that  they  will  be  forthcoming  to  answer  the  exi- 
gency of  the  writ.  And  this,  it  appears,  was  the  case  here.  The 
goods  were  left,  under  this  arrangement,  in  the  temporary  pos- 
session of  the  defendant,  with  an  understanding,  that  they 
would  be  given  into  the  actual  custody  of  the  sheriff,  on  the  re- 
turn of  the  son.  And  this  constitutes  the  defendant  the  bailiff, 
or  servant  of  the  sheriff. 

Thus  in  Ludden  y.  LeaviU,  9  Mass.  104  [9  Am.  Dec.  45],  it  ia 
held,  that  where  a  sheriff  having  attached  personal  chattels  on 
an  original  writ,  delivers  them  to  a  third  person  for  safe  keep- 
ing, such  person  is  the  mere  servant  of  the  sheriff,  and  has  no 
legal  interest  iu  the  chattels,  and  that  he  can  not  maintain 
trover  for  them.  The  same  principle  is  a£Srmed  in  Warren  y. 
Leland^  9  Id.  265.  These  were  cases  of  goods  delivered  to  a 
third  person,  but  that  can  not  alter  the  principle,  for  as  between 
the  defendant  and  the  sheriff,  the  same  relation  must  exist, 
and  the  owner  becomes,  quoad  hoc,  his  bailiff  or  servant.  And 
in  this  point  of  view,  trespass  well  lies.  Thus  in  Olasse  v.  Hay- 
man,  1  Leon.  87,  it  was  ruled  that  trespass  vi  ei  armis  lies 
against  a  servant  for  carrying  away  his  master's  goods.  The 
case  was  this:  Joan  Glasse  brought  an  action  of  trespass  vi  d 
armis  against  John  Hay  man,  who  pleaded  the  general  issue, 
and  the  jury  found  this  special  verdict:  that  the  plaintiff  was  a 
grocer  in  Ipswich,  and  there  held  a  shop  of  groceries,  and 
quoad  ilia  reposuiljiduciam  in  the  defendant,  to  sell  the  groceiy 
wares  of  the  plaintiff  in  the  said  shop;  and  further  found  that 
the  defendant  being  iu  the  said  shop  in  the  form  aforesaid, 
cepit  et  asportavU  the  said  wares  and  did  convert  them,  etc  It 
was  moved  in  arrest  of  judgment,  that  this  action  vi  ei  armU, 
upon  this  matter  did  not  lie,  but  rather  an  action  upon  the  case. 
But  the  court  was  clearly  of  opinion,  that  tho  action  doth  well 
lie:  for  when  the  defendant  was  in  the  shop  aforesaid,  the  goods 
and  wares  did  remain  in  the  custody  and  possession  of  the 
plaintiff  himself:  and  the  defendant  hath  not  any  interest, 
possession,  or  other  thing  in  them,  and  therefore,  if  he  inter- 
meddle with  them  iu  any  other  manner  than  by  uttering  of 
them  by  sale,  according  to  the  authority  to  him  committed,  he 
is  A  trespasser,  for  he  hath  not  any  authority  to  carry  the  wares 
out  of  the  shop  not  sold,  but  all  authority  is  in  the  shop.  And 
Bodes  put  the  case  of  Littleton,  25.  If  I  deliver  my  sheep  to 
another  to  manure  my  land,  and  afterwards  he  lulls  them,  I 
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shall  have  an  action  of  trespass  against  him.  And  afterwards 
jadgment  was  given  for  the  plaintiff.  And  see  20  Yin.  65; 
Golds.  72    pi.  18;  Bloase's  Case. 

The  g^oods,  after  the  leyj,  were  left  in  the  enstodj  of  the  de- 
fendant for  a  limited  time,  and  for  a  special  purpose.  This 
trust  he  has  violated,  by  denying  (contrary  to  the  truth,  if  the 
jury  should  so  find)  his  right  to  the  property,  and  asserting  the 
right  of  another,  for  the  fraudulent  purpose  of  defeating  the 
plaintiff's  action,  and  avoiding  his  own  agreement.  This  makes 
him  a  trespasser,  for  it  cau  not  be  doubted,  that  if  a  servant, 
who  has  the  mere  custody  of  his  master's  goods,  as  a  butler 
who  has  the  care  of  his  master's  plate,  delivers  them  to  another, 
on  any  pretense  whatever,  he  is  a  trespasser,  and  that  either  tres- 
pass or  trover  may  be  brought  against  him.  In  trespass  vi  ei 
armia  no  actual  force  is  necessary  to  be  proved.  He  who  in- 
terferes with  my  goods,  and  without  delivery  by  me,  and  with- 
out my  consent,  undertakes  to  di^ose  of  them,  as  having  the 
property  either  general  or  special,  does  it  at  his  peril  to  answer 
me  the  value  in  trespass  or  trover:  Oibbs  v.  Chase,  10  Mass.  125. 
And  upon  the  same  ground,  A.  M.  Tilford  is  also  a  trespasser, 
if  the  jury  should  find,  that  this  was  a  juggle  between  the  father 
and  son,  to  avoid  the  effect  of  the  levy,  and  to  withdraw  the 
goods  from  the  lien  of  the  execution.  If  a  third  person  receive 
from  a  servant  the  goods  of  the  master,  knowing  them  to  be  so, 
and  refuses  to  restore  them,  trespass  will  lie.  And  there  is  a 
distinction  between  a  bailiff  or  servant,  and  a  bailee  of  a  chattel, 
coupled  with  an  interest,  who  may  maintain  an  action,  even  as 
against  the  bailor,  who  is  the  general  owner:  1  Chit.  170.  The 
delivery  of  a  chattel  by  a  servant  can  vest  no  interest,  and  all 
persons  who  direct,  or  assist,  aid,  or  encourage  another  in  com- 
mitting a  trespass,  are  in  general  liable  as  principals,  though 
not  even  benefited  by  the  act:  2  Saund.  47;  Bull.  N.  P.  41. 

It  will  be  perceived,  that  the  case  depends  entirely  ou  the 
point,  to  whom  of  right  the  goods  belong.  If  to  the  father, 
the  action  well  lies,  and  if  they  are  the  property  of  the  son,  the 
verdict  must  be  for  the  defendants. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Cited,  in  Lowry  v.  Coulter^  9  Pa.  St.  352,  bhA  Dorrance^s  Adm*r  v.  Common^ 
wealth,  13  Id.  164,  upon  the  point  that  although  an  actual  seizure  is  generally 
necessary  to  constitute  a  levy,  yet  that  such  seizure  may  be  dispensed  with  by 
the  defendant  for  his  accommodation.  Also,  in  Becker  v.  Smith,  59  Id.  473,  that 
a  possession  of  property  by  a  jjerson  as  servant  or  custodian  will  not  prevent 
the  owTLCC  from  maintaining  trespass  vi  et  armU,     In  McHmjh  v.  Malony,  4 
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Phila.  60,  it  was  held,  upon  '^e  authority  of  the  principal  case,  thatto  lendei 
a  levy  valid  as  against  a  subsequent  levy,  the  goods  must  be  seiied  and  jtar 
■eesion  thereof  retained.  In  Letoia  v.  Oarsaw,  15  Pa.  St  35,  the  principal  ciM 
is  cited  and  distinguished  from  that  case. 

Levy,  How  Mads  on  Pebsonaltt. — ^To  constitute  such  a  levy  the  offiow 
should  enter  upon  the  premises  where  the  goods  are,  and  take  actual  posseanoa 
of  them,  if  it  can  be  done.  The  goods  should  bo  brought  within  his  view  and 
subjected  to  his  control,  and  he  should  assert  his  title  thereto  by  virtue  d 
the  writ,  and  his  acts,  it  seems,  should  be  of  such  a  character  as  would  m^ 
ject  him  to  an  action  of  trespass,  were  it  not  for  the  execution:  Beekaan  v. 
LiMging,  20  Am.  Dec.  707,  711,  note;  OommomoeeUth  v.  Strembaek^  24  Id.  361| 
WeaUrvelt  v.  Pinekney,  28  Id.  516. 


Lynch  v.  Gommonweai/th. 

[6  Waxtb,  4S5JI 

BBXBsrw  PuBSUBS  THB  BziOBNCT  OF  HIS  WBiTo{^./ck  OTVOid,  eab,  by aeUiiig 
at  public  sale,  and  if  he  is  guilty  of  no  fraud  or  neglect  in  relation  to   « 
such,  he  is  not  answerable  to  the  plaintiff,  although  the  property  sold 
may  have  brought  an  inadequate  price. 

A  Gbosslt  Inadequate  Peice  may  be  evidence  of  fraud  or  neglect  in  relatioa 
to  such  sale,  but  it  does  not,  per  m,  give  the  plaintiff  a  right  of  action. 

Debt  on  the  official  bond  of  D.  P.  Lynch,  as  former  sheriff  of 
Fayette  county.  Springer's  executors  obtained  a  judgment 
against  N.  Mitchell,  and  leyied  on  certain  personal  property  of 
Mitchell  which  had  already  been  levied  upon  under  a^./o.  issued 
in  favor  of  William  Barton.  A  vend.  ex.  was  issued  by  the  latter 
and  the  goods  sold.  It  was  claimed  in  this  action  that  the  prop- 
erty was  sold  greatly  below  its  value,  and  much  evidence  waa 
taken  on  that  point.  The  sale  was  conducted  in  the  usaal  way, 
in  the  presence  of  many  citizens  and  of  the  attorney  of  Barton. 
The  defendant  requested  the  court  to  instruct  the  jury,  *'  that 
when  the  sale  is  fair  and  in  the  presence  of  the  attorney  of  the 
plaintiff,  in  the  execution  under  which  the  sale  is  made,  no 
stranger  to  the  execution,  whether  a  judgment  creditor  or  not, 
can  have  any  claim  against  the  sheriff  and  his  sureties  by  reason 
of  any  inadequacy  of  price; "  but  the  court  charged  the  jury 
that:  ''  Generally  speaking,  mere  inadequacy  of  price  will  not 
render  the  sheriff  liable  if  he  make  a  sale.  There  may,  how- 
ever, be  so  great  a  disproportion  between  the  sum  bid  for  an 
article  and  its  real  value  that  he  ought  not  to  strike  it  down, 
and  if  be  does  so,  he  ought  to  be  liable,  either  to  the  defendant 
in  the  execution  or  to  any  one  who  may  be  interested  ir  the 
property.  This  may  be,  too,  even  when  the  plaintiff  is  present 
and  directing  the  sale.     The  sheriff  is  in  some  respects  the  agent 
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of  the  plaintiff:  but  he  is  also  the  officer  of  the  law,  and  can 
not  be  required  or  allowed  to  sacrifice  the  property  of  the 
debtor;  as,  for  instance,  by  selling  an  article  worth  one  hundred 
dollars,  for  one  dollar."  The  latter  part  of  this  instruction  was 
excepted  to  by  defendant.     Verdict  for  plaintiffs. 

Eufing,  for  the  plaintiff  in  error. 
Howd,  for  the  defendants  in  error. 

By  Court,  Sebgbant,  J.  The  English  practice  in  relation  to 
flales  by  the  sheriff  of  goods  levied  on  by  fieri  faciaa,  differs 
from  ours,  and  the  same  rules  are  not  always  applicable.  In 
England,  it  is  said,  the  sheriff  is  not  obliged  to  sell  by  auction, 
and  if  he  do,  the  expense  of  the  auctioneer  and  of.  the  in- 
ventory will  fall  upon  himself:  Buller,  J.,  2  T.  B.  167,»  cited, 
Wats.,  Sheriff,  188.  And  if  sold  by  auction  much  below  their 
real  value,  the  sheriff  is  liable  to  au  action:  3  Oamp.  520.'  The 
duty  of  the  sheriff  is  to  sell  at  private  sale,  and  it  seems,  if  this 
be  fairly  done  on  a  fieri  facias,  the  sheriff  is  not  liable  to  an 
action,  though  the  property  be  sold  much  below  its  real  value: 
1  Stark,  43.'  The  reason  is,  that  the  sheriff  may  sell  to  the 
plaintiff  himself,  at  an  appraisement,  and  therefore,  the  plaint- 
tiff  ought  not  to  be  allowed  to  object  to  the  amount  for  which 
the  sheriff  sold,  or  eyen  to  his  omitting  to  sell  for  want  of  buy- 
era  on  a  venditioni  exponas:  the  court  saying,  if  the  plaintiff 
were  dissatisfied,  he  might  have  set  up  a  purchaser  of  the  goods 
himself:  1  Bos.  &  Pul.  359.* 

Under  our  practice,  goods  levied  on  by  fieri  facias^  are  sold 
bj  the  sheriff  at  public  vendue,  and  it  is  believed  have  always 
been  so.  The  auction  laws  exempted  from  their  prohibitions 
flheriffs,  who  sold  by  vendue,  goods  taken  iu  execution.  The 
act  of  the  twenty-first  of  March,  1806,  sec.  11,  directs  the  sheriff 
or  coroner  to  whom  is  directed  an}'  process  of  execution  for  the 
recovery  of  money,  to  proceed  to  collect  thd  same,  and,  if  the 
defendant  refuse  or  neglect  to  pay  the  debt  and  costs,  to  levy 
on  his  personal  estate,  and  thereafter  make  sale  thereof,  first 
having  giyen  six  days'  notice,  by  not  less  than  six  handbills,  to 
be  put  up  at  such  places  as  he  shall  deem  best  calculated  to  give 
information,  and  with  the  money  arising  from  such  sale,  to  pay 
the  debt  and  costs,  and  make  return  at  the  next  court. 

In  the  absence  of  any  directions  from  the  plaintiff,  the  sheriff 
pursuea  the  exigency  of  his  writ  by  selling  at  public  sale,  and 

1.  WoodgaUr.  Ekatdi!bvU.  8.  Barnard  y.  Leigh, 

1  MtigMiqf  ▼.  iNrei.  4.  Leader  ▼.  Damfere. 
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if  he  is  guilty  of  no  fraud  or  neglect  in  relation  to  such  sale,  is 
not  answerable  to  the  plaintiff,  although  the  goods  may  have 
brought  an  inadequate  price.  A  grossly  inadequate  price  may 
be*  evidence  of  such  fraud  or  neglect  in  the  discharge  of  hia 
duty,  but  does  not,  per  se,  give  the  plaintiff  a  right  of  action. 
The  plaintiff  has,  or  is  presumed  to  have,  notice  of  the  pablic 
sale,  and  has  power  to  attend  and  purchase  like  any  other  io- 
dividual,  or  may,  so  far  as  respects  himself,  delay  it  by  hia 
directions  to  the  sheriff.  If  he  neglects  to  give  directions,  or 
to  attend  the  sale,  the  sheriff  can  not  know  whether  he  desires 
a  peremptory  sale  or  not.  A  case  may  be  easily  supposed, 
where  the  plaintiff  having  other  security  for  his  debt,  would  be 
indifferent  what  price  the  goods  brought,  and  would  complaia 
if  the  sale  did  not  proceed.  Neither  the  act  of  assembly,  nor 
our  practice,  seems  to  make  any  difference  in  the  duty  of  the 
sheriff,  whether  the  proceeding  is  on  a  fieri  /aoias  or  venditioni 
exponas.  In  both,  in  the  absence  of  other  directions,  he  com* 
plies  with  his  duty  by  advertising  and  selling.  How  far  he 
might,  from  a  regard  to  the  defendant's  interest,  be  required  or 
authorized  to  postpone  a  sale  where  the  goods  would  be  palpa- 
bly sacrificed,  is  another  question:  but  as  to  the  plaintiff  in  the 
execution,  it  is  clear,  that  unless  the  sheriff  is  guilty  of  fraud 
or  neglect,  he  is  not  answerable  for  merely  proceeding  to  the 
sale  of  the  goods  as  required  by  his  writ,  though  they  bring 
an  inadequate  price. 
Judgment  reversed,  and  a  venire  faciae  de  tiovo  awarded. 


TouNQ  V.  Glendenning. 

[6  Watx*.  509.] 

Pabol  Gift  of  Land  to  a  Child,  accompanied  by  permanent  faapcov** 
ments,  gives  an  indefeasible  title  to  have  the  contnot  executed. 

Compensation  for  Impsovbmbnts  by  perception  of  profits  is  not  a  bw  to 
the  specific  performance  of  a  gift. 

Ejectment  by  Glendenning  against  Youug.  The  plaintifl 
held  the  title  originally,  but  defendant  claimed  that  he  bad 
made  a  parol  gift  of  the  land  to  her.  Much  evidence  wae  takea 
on  this  question,  but  the  only  one  presented  on  appeal  was  as 
to  the  correctness  of  an  instruction  to  the  Jury  as  follows:  "If 
you  are  satisfied  from  the  evidence  that  the  plaintiff  made  a 
parol  gift  of  tbe  land  to  Mrs.  Young,  and  possession  was  taken 
in  pursuance  of  the  gift,  aud  valuable  improvements  made,  and 
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that  Toung  has  not  been  fully  compensatedy  then  your  verdict 
will  be  for  the  defendant. 

Holsiein,  for  the  plaintiff  in  error. 

Pearson,  contra. 

By  CacBT.  The  direction  was,  that  the  compensation  for  im- 
provements by  perception  of  profits,  may  be  a  bar  to  specific 
performance  of  a  gift.  On  that  ground,  the  equitable  title 
would  always  be  defeasible,  for  a  time  must  come,  when  com- 
peneation  will  be  complete;  and  the  right  of  the  donee  would 
depend  on  the  time  when  he  called  for  the  conveyance.  Nor 
would  equity  be  bound  to  help  him  to  it,  though  called  for  at 
the  earliest  period,  as  it  would  be  sufficient  to  protect  his  pos- 
BOBsion,  till  satisfaction  should  be  had  from  the  land.  '  But 
whatever  room  for  objection  to  specific  performance  there  might 
originally  have  been,  there  is  no  rule  of  equity  better  estab- 
Hshedy  than  that  en'^ouragement  to  go  on  with  improvements 
under  an  expectation  of  a  conveyance,  is  a  ground  to  disappoint 
the  deceiver,  by  compelling  him  to  realize  the  expectations  he 
has  raised.  Compensation  is  the  opposite  of  performance,  and 
so  treated  by  Lord  Alvanley,  in  Forsler  v.  Hale,  3  Ves.  713, 
who  in  objecting  to  the  original  course  of  the  court,  thought 
that  compensation,  instead  of  execution,  ought  to  have  been 
the  redress  in  all  cases.  Slight  and  temporary  erections  for  the 
tenant's  own  convenience,  doubtless  give  no  equity;  but  perma- 
nent improvements  give  an  indefeasible  title  to  have  the  con- 
tract executed. 

Judgment  reversed,  and  a  venire  faciaa  de  novo  awarded. 

Ctbed  in  Qangwer  ▼.  Fry,  17  Pa.  St.  495. 

Srscinc  Pikfobmangb  cv  a  Gift  or  Lands.— Whether  a  oourt  of  equity 
will  compel  the  conveyaDce  of  the  legal  title  of  land  claimed  under  a  parol 
gift^  supported  by  a  meritorious  consideration,  and  by  reason  of  which  the 
donee  has  been  induced  to  alter  his  condition  and  malce  large  expenditures 
in  valuable  improvements  on  the  laud,  is  a  question  on  which  the  authorities 
do  not  agree.  In  the  latter  part  of  the  note  to  Anderson  v.  Orecn,  23  Am. 
Dec.  42^-431,  the  authorities  on  both  sides  of  this  question  are  cited  and  re- 
viewed. 


Cummins  v.  Scott. 

[6  Watts,  S19.] 

^TwncB  OF  THX  Pkacb  gak  kot  Maintain  an  Action  against  two  peraom 
for  having  maUcionsly  conspired  together,  by  which  he  was  induced  to 
marry  one  of  them,  a  minor,  by  reason  of  which  he  was  subject  to  a 
penalty  and  costs. 
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AonoN  on  the  case  for  a  conspiracy.  Plaitiff  set  forth  m  his 
declaration  that  he  was  a  justice  of  the  peace  of  Allegheny 
county,  and  that  the  defendants,  George  Scott,  a  minor,  and 
Patrick  Baily,  had  conspired  and  confederated  together  to  pro- 
cure the  marriage  of  said  Geoz^e  without  the  consent  of  his 
parents,  and  that  by  such  conspiracy,  and  by  representing  to 
plaintiff  as  such  justice  that  the  said  George  was  over  twenty- 
one  years  of  age,  they  had  induced  him  to  marry  the  said 
George  to  one  Nancy  Cull.  That  the  parent  of  €teorge  had 
sued  him  for  such  marrying,  and  he  had  been  compelled  to  pay 
fifty  pounds,  the  penalty  provided  by  the  act  of  the  assembly  of 
February  14,  1829,  and  certain  costs  and  expenses.  The  coort 
below  instructed  the  jury  that  plaintiff  could  not  recover. 

McCandless,  for  the  plaintiff  in  error. 

HamiUon  and  Forward^  contra. 

By  Court,  Gibson,  0.  J.  It  is  said  by  Hawkins,  b.  2,  c.  23,  sec. 
2,  that  a  naked  lie  is  not  indictable;  and  it  might,  a  fartion^ 
seem  that  it  is  not  actionable  for  the  reason  given,  that  it  is  less 
dangerous  when  unaccompanied  with  a  token  or  device.  It  ap- 
pears, however,  that  the  office  of  tokens  and  devices,  which  are  only 
fhe  indices  of  a  general  intent  to  defraud,  is  not  to  aggravate 
the  turpitude  of  the  act,  but  to  raise  it  above  the  level  of  a 
private  iujury,  by  giving  it  a  public  character;  and  it  seems  to 
be  agreed,  that  most  of  the  wrongs  included  in  the  definition 
of  Hawkins,  are  now  redressed  by  action  only:  3  Chit.  Crim.  L. 
994.  But  whatever  be  the  restriction  put  on  the  public  remedy, 
it  is  certain  that  actions  have  been  maintained,  from  the  earliest 
times,  for  private  wrongs  effected  indifferently  by  false  tokens 
or  fraudulent  representations;  as  is  shown,  among  other  in- 
stances, by  the  anonymous  case  in  Skinner,  119,  where  the  de- 
fendant responded  in  damages,  for  having  procured  theplaintifl 
to  marry  him,  by  affirming  himself  to  be  single;  as  well  as  by 
the  familiar  and  more  modern  instances  of  actions,  for  frauda- 
lently  representing  an  insolvent  trader  to  be  worthy  of  credit. 
The  general  principle  therefore  is,  that  such  an  action  lies;  sub- 
ject, however,  to  the  limitation  put  on  it  in  Vernon  v.  Keys,  IS 
East,  632,  that  it  be  for  something  more  than  a  gratuitous 
dictum  abont  a  fact  which  the  speaker  was  not  bound  to  dis- 
close, and  on  which  it  was  the  folly  of  the  hearer  to  rely. 

In  the  case  at  bar,  it  is  undoubtedly  true,  that  the  damage 
sustained,  and  not  the  conspiracy,  is  the  substantive  ground  of 
the  action — a  principle  which  makes  it  unimportant;  that  ob» 
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jeet  was  not  in  &ct  to  prejudice  the  plaintiff:  still  there  is 
anoihar,  and  an  insuperable  impediment  in  his  way.    The 
principal,  perhaps  the  only  design  of  the  penalty,  would  be 
prostrated,  were  the  offender  suffered  to  reimburse  himself. 
Had  no  more  than  compensation  been  intended,  a  power  to 
giadaate  it  to  the  injury  would  doubtless  have  been  given;  for 
it  could  not  have  been  supposed  that  the  true  measure  of  it 
wodd  be  the  same  in  all  oases,  or  that  fifty  pounds  would  be 
adequate  in  any  case;  yet  its  adequacy  to  correction,  is  un- 
doubted.   Would  it  be  so,  if  the  offender  might  harbor  a 
thoaght  of  reimbursement  ?    A  possibility  of  it  would  gain  from 
him  a  more  ready  compliance  with  solicitation;  and  that  f  ur- 
mshes  a  decisiye  reason  for  precluding  the  hope  of  it.     To  sus- 
tain his  action  would  induce  more  danger  of  conspiracy  against 
the  parent  than  there  is,  at  present,  of  conspiracy  against  the 
magistrate.     To  secure  him  from  consequences,  would  require 
no  more  than  a  precautionary  declaration  by  the  married  couple, 
of  freedom  from  adyerse  obligation;  for  no  master  or  parent 
would  sue  for  the  penalty,  were  it  the  ultimate  effect  of  his  ac- 
tion to  consign  the  apprentice  or  child  to  a  prison,  and  thus 
even  compensation  would  be  eluded.    The  result  would  be,  to 
give  an  action  to  the  father  against  his  child.     Why  should  an 
offender  have  an  action  for  what  is  his  negligence  as  well  as 
wrong  ?    The  letter  of  the  statute  is  a  guide  which  can  not  de- 
ceive him,  and  when  he  chooses,  in  preference,  to  follow  the 
dictates  of  his  fancy,  he  can  not  complain  that  it  has  misled  him. 
His  coadjutor  is  not  more  culpable  than  he;  and  it  comports 
not  with  the  policy  of  the  law  to  interfere  between  them. 
Judgment  affirmed. 


Stoeyeb  V.  Rice. 

£8  Whabxoh,  21.] 
UoBiQAOU  PuBCHAsnro  AT  HIS  OWN  Salb  need  not  be  required  to  pay  the 
'  money  which  he  is  entitled  to  have  repaid  him  as  such  mortgagee;  and 
if»  after  snch  sale,  no  money  is  paid  the  sheriff  the  latter  agreeing  to  ac- 
cept the  mortgagee's  receipt  in  lien  of  money,  and  the  costs  remain  un- 
paid, and  the  sherifE^  though  he  has  executed  a  deed,  has  never  acknowl- 
edged it,  nor  has  he  received  the  mortgagee's  receipt,  the  purchaser  has 
nevertheless  acquired  title  so  that  a  subsequent  sale  under  a  junior  lien 
is  inoperative. 

ETBonoarr  by  Stoeyer  against  Bice.  The  latter  was  tenant 
under  Robert  Flemings  to  whom  the  premises  had  been  sold  by 
the  sheriff  in  1822.    The  sheriff  did  not  exact  payment  of  the 
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purchase  price,  but  agreed  to  take  the  mortgagee's  (Fleming'B) 
receipt  therefor.  A  deed  was  made  to  Fleming,  and  notice 
given  bim  that  it  was  lying  in  the  sheriff's  office.  Fleming  took 
possession  soon  after  the  sale;  but  he  never  gave  the  sheriff  a 
receipt  for  the  purchase  money,  nor  did  he  take  the  deed,  or 
settle  the  costs.  In  1828  the  premises  were  sold  under  a  ven- 
ditioni exponas  to  the  plaintiff,  who  obtained  his  deed  and 
brought  this  action.  The  jury,  under  instructions,  found  for 
the  defendant.     Plaintiff  sued  out  a  writ  of  error. 

(7.  Ingersoll  and  Mr,  RandaU^  for  the  plaintiff. 

J,  R,  Ingersoll  and  Mr,  Bawle,  for  the  defendant. 

By  Court,  Gibson,  C.  J.  It  is  unnecessary  to  say  whether 
the  mortgagee  could  have  defended  his  tenant's  possession  on 
the  mortgage  alone;  yet  it  may  not  be  amiss  to  say  it  would  be 
difficult  to  show  that  the  judicial  sale,  at  which  the  plaintiff 
purchased,  as  the  law  then  stood,  had  not  extinguished  it  as  an 
incumbrance  merely.  Nothing,  however,  is  clearer,  than  that 
the  mortgagee  had  acquired  an  inchoate  right,  which  was  supe- 
rior to  that  of  an  incumbrancer,  by  his  purchase  under  his  own 
levari  fadaSj  and  consequently  an  estate  in  the  premises. 
When  this  court  decided,  as  it  did  in  SooU  v.  Chrenough^^  that 
the  sheriff  may  sue  on  the  contra\^^  for  the  purchase  money,  it 
virtually  decided  the  question  before  us;  for  it  is  impossible  to 
conceive  how  a  contract  can  be  enforced  without  mutuality  of 
remedy,  not,  perhaps,  by  mutuality  of  action,  in  a  case  like  the 
present,  but  by  an  application  on  the  part  of  the  purchaser  to 
the  summary  power  of  the  court;  and  we  must  therefore  take 
a  sale  by  a  sheriff,  to  be  attended  with  the  ordinary  incidents 
of  a  sale  by  an  individual.  On  payment  or  tender  of  the  par- 
chase  money,  the  vendee  is  invested  with  an  equitable  title,  of 
which  he  can  not  be  divested,  and  which  the  law  furnishes  him 
with  means  to  complete,  by  having  the  legal  title  added  to  it. 
Now  there  is  nothing  in  the  way  of  an  agreement  to  exchange 
acquittances,  as  a  substitute  for  circuitous  payment,  to  authoiijEe 
a  subsequent  judgment  creditor,  who  had  not  a  right  to  touch 
a  farthing  of  the  money,  to  interfere  with  it. 

How  far  the  plaintiff  was  entitled  to  rule  the  money  into 
court  is  not  the  question,  as  he  attempted  not  to  do  so;  yet  it 
may  be  said,  that  a  court,  in  the  exercise  of  its  legitimate  dis- 

« 

oretion,  would  not  be  bound  to  expose  a  purchaser  at  his  own 
sale,  to  the  vexation,  and  perhaps  loss,  of  raising  money  to 

1«  7  Serg.  &  B.  197. 
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giatify  the  malice  or  caprice  of  a  subsequent  incumbrancer^ 
who  had  not  an  interest  in  it,  by  a  formal  and  circuitous  pay- 
ment back  to  himself.  But  whatever  may  have  been  the  plaint- 
iff's power  in  this  respect,  he  did  not,  as  I  have  said,  attempt 
to  exert  it;  and  the  arrangement  of  the  sheriff  with  his  vendee, 
was  valid,  at  the  return  of  the  writ.  What  intervened  to  inval- 
idate it?  Seven  years  had  elapsed  without  interchange  of  ac- 
quittances, payment  of  costs,  or  acknowledgment  of  a  convey- 
ance, though  one  bad  been  sealed,  when  the  subsequent  judg- 
ment creditor  proceeded  to  execution.  But  what  had  he  to  do 
with  that?  It  was  not  his  business  to  provide  for  the  costs  of 
his  competitor's  action,  or  force  the  parties  to  close  the  transac- 
tion, by  a  conveyance  of  the  title.  That  was  a  matter  betwixt 
the  vendee  and  the  sheriff's  representatives,  who  would  have 
been  liable  to  the  subsequent  incumbrancers  for  the  surplus,  had 
there  been  any.  I  have  known  more  than  one  case  of  retention 
for  the  sheriff's  security,  while  the  title  passed  as  to  every  one 
else.  If  the  sale  were  regular,  the  plaintiff  had  ceased  to  have 
an  interest  in  it;  and  if  it  were  not,  his  course  was  an  applica- 
tion to  have  it  set  aside.  Abandonment  of  the  contract  to  let 
in  execution  by  other  judgment  creditors,  was  out  of  the  ques- 
tion. The  possession  taken  by  the  vendee,  under  his  purchase, 
and  his  applications  to  the  court  to  enforce  a  conveyance — ^inop- 
erative, it  must  be  admitted,  in  every  other  aspect — furnish  a 
conclusive  rebuttal  of  every  adverse  implication  from  lapse  of 
time.  They  show  that  he  considered  his  debt  as  paid,  and  his 
ownership  as  entire,  in  respect  to  everything  but  a  formal 
transfer  of  the  title;  and  why  may  not  that  be  added  still  ?  If 
the  proper  parties  choose  to  consider  the  purchase  money  as  re- 
ceived on  the  one  hand,  and  the  mortgage  debt  as  paid  on  the 
other,  it  is  their  own  concern.  The  question  is,  whether  a  sub- 
sequent judgment  creditor  can  interpose  to  overturn  a  judicial 
sale  collaterally,  because  its  consummation  may  have  been  un- 
usually delayed;  and  it  has  regard,  not  more  to  title  in  the  de- 
fendant's landlord,  than  to  want  of  it  in  the  plaintiff.  By  force 
of  the  sale,  if  not  collusive  in  its  origin,  the  property  was  in 
gremio  legis;  and  nothing  was  left  for  the  action  of  a  subsequent 
execution.  The  question  of  fraud  has  not  been  agitated  here, 
having  been  submitted  to  the  proper  tribunal;  and  it  was  prop- 
erly said  to  be  the  only  debatable  ground  in  the  cause. 
Judgment  affirmed. 


<^ted,  in  Morruon  v.  WurU^  7  Watta,  438;  and  Bobb  v.  Mann,  11  Pa.  Si 
Am.  Dbo.  Vol.  XXX1~S3 
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805,  npon  the  point  that  a  sale  by  a  sheriff  u  attended  with  the  oidinaiy  iiici- 
dents  of  a  sale  by  an  indiTidnaL  Also  in  BeUas  v.  MeCaHg,  10  Watii»  2S; 
to  the  effect  that  a  purchaser  at  a  sheriff's  sale  before  his  deed  has  hmm 
acknowledged  has  an  inceptive  interest  in  the  land  by  the  oontract.  See  alsa 
PeninffUm  t.  Coats,  6  Whart.  283. 


Smtth  V.  Stabb. 

[S  Wbabxov,  03.] 

Pbookkds  07  Bbal  Bbtatb  buvo  Dkvisid,  the  devisees  may  elaot  to  Inks 
the  fond  either  as  land  or  as  money. 

Dkvisb  to  Usb  of  a.,  with  Power  of  Disposition  bt  Will»  and  in  de- 
fault of  will,  then  to  her  daughter,  vests  in  A.  an  absolute  estate  in  fee. 

A  BBaTRiOTioN  Inconsistent  with  a  oenzbal  Poweb  of  Disposal  is  in- 
operative. 

When  Covebtubb  Ceases,  the  Clause  against  ANnaiPAnoK,  in  a  settis- 
ment  in  trust  for  a  married  woman,  is  no  longer  binding. 

Gdts  to  A  Feme-sole  ok  her  Trustees  to  her  separate  nse,  free  from  the 
control  of  any  future  husband,  and  not  subject  to  his  debts  or  dispositinB, 
are,  as  to  such  restraintSy  void,  unless  they  are  settlements  made  in  imme- 
diate contemplation  of  marriage. 

If  a  Devise  be  Made  to  A.  in  Trust  for  K,  a  MAnuran  Woman,  for 
her  separate  use  and  not  liable  to  her  husband's  oontracti  or  control  is 
any  manuer  whatever,  a  conveyance  made  by  A.  and  K,  after  the  death 
of  the  hitter's  husband,  and  while  she  is  a  yeme-sofe,  is  valid,  and  psMWS 
an  absolute,  indefeasible  title. 

AoTiON  by  Smith  and  wife  against  Starr,  for  damages,  in  not 
oomplying  with  a  contract  of  purchase  of  certain  realty.  This 
realty  formerly  belonged  to  Rebecca  Shoemaker.  She  died 
testate  in  1820.  By  her  will  she  authorized  her  executors  to  sell 
and  convey  the  premises  in  question,  and  the  moneys  to  arise 
therefrom  she  bequeathed  to  her  daughters,  Anna  Clifford  and 
Margaret  Wharton,  and  her  son  William  Bawle,  equally;  but 
Anna's  share  to  be  held  by  her  brother  William  in  trust  for  her 
separate  use,  and  not  to  be  liable  to  her  husband's  contracts  or 
control;  Anna  to  have  the  power  of  disposition  by  will,  notwith- 
standing her  coverture,  and  in  default  of  such  disposition  the 
property  to  go  to  her  daughter  Rebecca.  In  1824,  Anna 
Clifford,  having  become  a  widow,  joined  with  her  brother 
William  in  a  conveyance  of  the  property  to  Margaret  Wharton, 
under  whom  the  plaintiffs  held  title.  The  question  was,  whether 
the  plaintiffs'  title  was  perfect. 

T.  I.  Wharton,  for  the  plaintiffs. 
William  Smilh,  for  defendant. 
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By  Court,  Bogebs,  J.  This  action  is  brought  to  recover  dam- 
ages for  the  non-performance  of  an  agreement  to  purchase  a 
oerfcain  messuage  and  lot  of  ground,  etc.  The  question  is, 
whether  the  title  to  the  messuage  and  lot  of  ground  is  vested  in 
the  plaintiff  in  fee.  The  facts  of  the  case  are  contained  in  a 
ease  stated,  in  the  nature  of  a  special  verdict.  The  doubt 
azifles  on  the  conveyance  of  William  Bawle  and  Mrs.  Oiif* 
ford  to  Margaret  Wharton.  The  plaintiffs'  counsel  contend: 
First,  that  the  conveyance  may  be  considered  as  an  execution 
of  the  power  given  by  the  will  of  Rebecca  Shoemaker;  and, 
flecond,  that  it  may  be  viewed  as  a  conveyance  or  release  by  two 
out  of  three  devisees,  to  the  third,  and  therefore  valid. 

It  is  unnecessary  to  rest  the  question  on  the  first  ground,  as 
we  are  clearly  of  the  opinion  the  title  is  good  on  the  second. 
The  testatrix  empowers  her  executor  to  sell  and  convey  her 
house  and  lot  in  Callowhill  street,  and  also  such  ground  rents, 
not  already  devised,  as  may  remain  her  property  at  the  time  of 
her  death.     The  moneys  thence  arising,  together  with  her  other 
personal  property  and  estate,  etc.,  she  gives  and  bequeaths  to 
her  two  daughters,  Anna  Clifford  and  Margaret  Wharton,  and 
her  son  William  Bawle,  equally  to  be  divided  among  them;  but 
the  share  allotted  to  her  daughter,  Anna,  is  to  be  held  by  her 
brother  in  trust  for  her  separate  use,  and  not  to  be  liable  to 
her  husband's  contracts  or  control  in  any  manner  whatever. 
The  testatrix  gives  her  a  power  to  dispose  of  the  same,  by  any 
writing  in  the  nature  of  a  will,  notwithstanding  her  state  of 
marriage.     And  if  she  should  die,  without  having  made  such 
disposition  thereof,  then  the  said  personalty  goes  to  her  daughter 
Bebecca.     By  the  will  of  Mrs.  Shoemaker,  therefore,  her  prop- 
erty is  directed  to  be  equally  divided  between  Anna  Clifford, 
Margaret  Wharton,  and  William  Bawle,  with  a  power  to  sell. 
It  is  well  settled,  that  when  the  proceeds  of  real  estate  are  de- 
vised, the  persons  beneficially  interested  may  elect  to  take  the 
fund  as  real  estate.     The  devisee  may  take  it  either  as  land  ur 
money:  Leigh  &  Dalzel  on  Conversion,  c.  8,  pp.  119,  170,  179, 
180;  Burr  v.  Sim,  1  Whart.  265  [29  Am.  Dec.  48.]     I  entertain 
no  doubt  that  the  deed  of  two  of  the  legatees  to  the  third  may 
be  taken  as  an  election  to  take  the  fund  as  real  estate.     Nor 
can  the  right  of  William  Bawle  to  convey,  or  of  Margaret 
Wharton  to  receive  the  conveyance,  admit  of  doubt:  and  as  to 
the  right  of  Anna  Clifford,  we  consider  it  as  a  question  more  of 
novelty  in  this  state,  than   as  presenting  any  real  difficulty, 
either  in  principle  or  authority.     By  the  will  of  Mrs.  Shoe* 
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maker,  the  one  third  of  the  property  is  Tested  in  William  Bawle. 
to  the  separate  use  of  Anna  Clifford,  with  a  power  of  disposition 
bj  will,  and  in  default  of  appointment,  over.  Independent  of 
the  fact,  that  at  the  time  the  devise  took  effect,  Mrs.  Clifford 
was  a  married  woman,  it  is  clear  that  such  a  devise  would  give 
her  an  absolute  estate  in  fee.  Jackson  y.  Bobins^  16  Johns.  537, 
is  full  to  this  point. 

Chancellor  Sent,  after  a  full  review  of  the  authorities,  lays  it 
down  as  an  incontrovertible  rule,  that  when  an  estate  is  given 
to  a  person  generally,  or  indefinitely  with  a  power  of  disposi- 
tion, it  carries  a  fee;  and  the  only  exception  to  the  rule  is,  when 
the  testator  gives  the  first  taker  an  estate  for  life  only,  by  cer- 
tain and  express  words,  and  annexes  to  it,  a  power  of  disposal. 
If  this  be  so,  and  her  deed  with  the  joint  devisees  of  the  fnnd 
would  have  been  good,  then  the  question  is,  whether  her  being 
A  feme-coveri,  at  the  time  of  the  death  of  the  testatrix,  although 
discovered,  or  sui  juris^  at  the  execution  of  the  deed,  will  in- 
validate it.  A  restriction,  inconsistent  with  a  general  power  of 
disposal,  is  as  ineffectual  and  inoperative,  in  the  case  of  a 
female,  as  that  of  a  male.  It  is  only  on  marriage,  that  her  dis- 
ability, which  in  truth  is  intended  for  her  protection,  com- 
mences. At  law  a  wife  can  have  no  separate  estate;  but  a 
court  of  equity  permits  such  an  estate,  for  the  protection  of  the 
wife,  against  the  legal  rights  of  the  husband.  When,  there- 
fore, coverture  ceases,  and  of  course  she  is  not  subject  to 
control,  there  can  be  no  reasons  why  the  conditions  and  restric- 
tions should  not  cease  also.  Thus  in  Barton  v.  Briscoe,  4  Con. 
Ch.  288,^  and  in  Benson  v.  Benson,  and  Knight  v.  Knight,  Id. 
199,  200,'  it  is  held,  that  on  a  settlement  in  trust,  for  the 
separate  use  of  a  married  woman  for  life,  the  clause  against 
anticipation,  as  it  is  called,  becomes  inoperative  on  the  death 
of  the  husband,  and  no  longer  binding.  Barton  v.  Briscoe  is 
very  like  this  case,  for  there  it  is  held,  that  on  a  settlement  in 
trust,  for  the  separate  use  of  a  married  woman,  for  life,  but  so 
as  not  to  anticipate,  with  remainder,  as  she  should  appoiot  by 
will,  and  in  default  of  appointment  to  A.,  on  the  death  of  her 
husband,  the  restraint  on  anticipation  ceased,  and  that  she 
was  entitled,  with  the  concurrence  of  A.,  to  a  transfer  of  the 
fund.  And  in  Benson  v.  Benson  the  testator  directed  the  inter- 
est of  ten  thousand  pounds,  to  be  for  the  separate  use  of  hii 
daughter,  Jane  Lane,  the  wife  of  T.  Lane,  for  her  life,  free 

1.  4  Kog.  Cb.  Gas.  603;  1  Jao.  603. 

a.  Bnor.    See  Kirke  t.  Kirke,  4  Eng.  Ch.  Cu.  495;  4  Bw.  498. 
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from  the  debts  of  her  husband.  The  husband  died,  and  the 
widow  married  again;  it  was  held  that  the  separate  use  ceased, 
on  the  death  of  her  husband. 

The  principle  upon  which  the  cases  in  equity  proceeds  is,  that 
unless  the  female  to  whom  the  gift  be  made,  be  married  at  the 
time,  the  interest  vests,  and  unless  the  coverture  be  continuing 
down  to  the  moment  when  the  alienation  is  attempted,  a  feniale 
of  full  age  stands  on  precisely  the  same  footing  as  a  male,  and 
equally  with  him,  may  exercise  all  the  rights  of  ownership,  not- 
withstanding a  clause  against  anticipation  and  against  marital 
interferences.     The  trust  fund  is  at  her  free  disposal,  while  she 
is  8ui  juris;  and  a  court  of  equity  only  gives  effect  to  the  re- 
striction  upon   her  marriage,  and  while  remaiuing  married, 
against  marital  rights:  2  Kent  Com.  165,   note.     It  has  been 
also  held,  that  gifts  to  a  feme-sole,  or  to  trustees  iu  trust  for  a 
feme-sole,  to  her  separate  use,  free  from  the  control  of  any  future 
husband,  and  not  subject  to  his  debts,  or  disposition,  are,  as  to 
such  restraints,  illegal  and  void,  unless  they  be  settlements  made 
in  immediate  contemplation  of  marriage:  Woodmesterv,  Walker, 
6  Con.  Ch.   457;*    Evans  v.    Hughes,  7  Id.  572;'    and  so  far 
has  this  principle  been  pushed,  that  in  Newton  v.  Reid,  4  Sim. 
Ul,  the  vice-chancellor  held  that  though  the  annuity  was  given 
by  will,  in  trust  for  a  daughter  for  life,  not  subject  to  the  debts 
or  control  of  any  future  husband,  nor  alienable  by  her,  and  in- 
tended for  her  support,  and  she  married,  the  restrictions  were 
still  void,  and  she  and  her  husband  might  sell  the  annuity,  and 
apply  the  proceeds  to  pay  his  debts,  and  for  his  use.    But  this 
doctrine  would  impose  an  unreasonable  restriction  upon  the 
power  of  parents  to  provide  for  the  future  support  of  their 
daughters,  and  is  not,  as  I  conceive,  the  law,  as  applicable  to 
this  state.     In  this  case  it  was  evidently  the  testatrix's  intention 
to  guard  against  the  control  of  the  husband:  but  if  the  restric- 
tion had  been  expressly  extended  to  any  future  husband,  the 
case  might  have  been  altered;  although  I  do  not  intend  to  ex- 
press any  opinion  on  the  point.     In  the  intermediate  time,  how- 
ever, between  the  first  and  second  marriage,  upon  the  principles 
above  stated,  she   would  have  an  undoubted  right  to  convey 
her  interest.     But  be  this  as  it  may,  we  are  of  the  opinion  that 
opon  the  case  stated,  the  plaintiff  is  entitled  to  judgment. 
fTndgment  for  the  plaintiff. 

The  principal  caae  is  a  leading  one  in  Pennsylvania,  and  it  has  heen  fre* 
^Qmtly  cited  with  approval  npon  the  different  points  therein  determined.    It 

1.  Error.  a.  ftvor. 
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was  cited  in  Hannah  v.  Sunmer,  3  Watts  &;  S.  231;  SCitct  v.  httctqf,  4  Id. 
197;  WiOing  v.  PeUn,  7  Barr.  290;  and  Neely  v.  Chrantham,  58  Pa.  8t  442, 
npon  the  point  that  where  land  is  directed  by  will  to  be  sold  and  the  proceedi 
paid  to  certain  persons,  they  noay  elect  to  take  either  the  land  or  money. 
Also  in  BeaUy  v.  Byera,  18  Id.  108,  and  Beal  v.  SUhley,  21  loL  348,  that  such 
election  must  be  by  some  unequivocal  act  assented  to  by  all  interested,  and 
that  a  conveyance  by  two  legatees  of  all  their  interest  to  a  third  amounted  to 
such  an  election.  Also,  IVUUTiff  v.  Peten,  7  Barr.  287;  and  EwxsCb  Appeal,  63 
Pa.  St.  186,  that  where  land  is  directed  by  a  testator  to  be  sold  and  the 
money  paid  to  a  certain  person,  a  judgment  against  the  latter  will  not  bind 
his  interest  in  the  land  directed  to  be  sold,  because  he  is  seised  of  no  estate 
which  can  be  made  the  subject  of  a  lien»  and  consequently  a  sheriff's  sale  of 
the  legatee's  supposed  interest  in  the  land  passes  nothing  to  the  purchaser. 
Also  in  Fox  v.  ScoU,  2  Phila.  151;  and  EtCate  of  HarrU,  3  Id.  326,  that  the 
separate  use  of  property  intended  for  the  protection  of  a  wife  against  her 
husband,  ceases  when  the  coverture  ceases,  and  the  trust  fund  is  again  at  her 
dispoaaL  In  OWard  Life  Ins.  Co.  v.  Chambers,  16  Pa.  St.  490,  the  principal 
cases  is  stated  to  have  been  decided  upon  the  principle  stated  by  ChanoeUgr 
Kent  in  Jctckson  v.  Robins,  16  Johns.  588,  that  "  where  an  eatate  is  given  to 
a  person  generally  or  indefinitely,  with  a  power  of  disposition,  it  carries  a  fee, 
and  the  only  exception  to  the  rule  is,  when  the  testator  gives  to  the  fiist 
taker  an  estate  for  life  only,  by  certain  and  express  words>  and  annexes  to  it 
a  power  of  disposal.  In  that  particular  and  special  case  the  devisee  for  life 
will  not  take  an  estate  in  fee,  notwithstanding  the  distinct  and  naked  gift  of 
a  power  of  disposition  of  the  reversion."  See  generally,  upon  the  question  of 
trusts  and  the  rights  and  duties  of  trustees  to  whom  property  is  conveyed  to 
hold  for  the  separate  use  of  married  women,  WeUs  v.  McCall,  64  Pa.  St.  213; 
Dodson  V.  Ball,  60  Id.  495;  Kay  v.  Seates,  37  Id.  39;  and  Kuhn  v.  Newman, 
26  Id.  231,  all  citing  the  principal  case. 

Gm*  TO  Wife's  Separate  Use,  what  necessary  to  make  valid  and  effectoal: 
See  Carrroll  v.  Lee,  22  Am.  Dec.  350;  Hamilton  v.  Bishop,  29  Id.  101.  A  be- 
quest to  a  married  daughter  of  a  testator,  with  a  limitation  to  the  hein  d 
her  body  in  case  of  her  death,  does  not  indicate  an  intention  to  limit  the  be- 
quest to  her  separate  use;  and  the  property  bequeathed  will  be  subject  to  the 
marital  rights  of  her  husband:  Krause  t.  Beitel,  23  Id.  113. 


Thompson  et  al.  v.  Gabwood  et  al. 

[8  Whaxxoh,  387.] 

Under  a  Devise  to  A.  for  Life,  and  at  and  froh  his  Dsoeasb  to  hit 
children  and  their  heirs  and  assigns,  the  distribution  is  not  to  take  plaos 
till  his  death,  and  must  be  to  such  children  as  survive  him. 

A  Devise  to  Children  Gsnerallt,  not  Ldcitbd  to  ant  Pabticulae 
Period,  includes  those  children  only  who  are  living  at  the  death  of  the 
testator. 

A  Devise  to  One  for  Life,  and  then  to  his  Children,  will  include  all  hii 
children  up  to  the  time  of  his  decease,  whether  bom  after  the  decean  of 
the  testator  or  not;  and  whenever  the  distribution  among  childrea  is 
postponed  to  any  particular  period  by  a  will,  aU  the  children  will  be  ia- 
dnded  who  are  in  existence  when  such  period  arrives. 
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A  GnriRAL  Powxk  is  a  power  to  appoint  whomsoeyer  the  donee  pieties. 

A  Pabiiculab  Powxb  is  one  by  which  the  donee  is  restricted  to  partieolv 
objects. 

A  POwiB  GiNZBiLL  nr  Tbbmb  will  not  be  oat  down  to  a  partionlar  power,  nn« 
ksB  an  intent  to  do  so  is  apparent  from  the  instroment  oonf erring  the 
power. 

Wills  Euuutxd  uitoeb  Powebs  asm  Constbued  the  ssme  as  proper  wills^ 
md  sre  not  affected  by  the  instroment  by  which  the  power  was  ooii* 
fened,  except  by  the  clanse  by  which  the  power  is  created. 

A  DivisB  TO  EzBOUTOBS  TO  HoLD  IN  Tbust,  to  permit  R.  E.  F.  to  receiye 
the  rents  and  profits  for  life,  and  at  and  from  his  decease  to  conyey  to  his 
children,  their  heirs  or  assigns,  makes  it  obligatory  on  the  trustees  to 
convey  to  snch  children  as  E.  K.  F.  may  haTO  at  the  time  of  his  decesse. 
Hence  he  is  not  entitled  to  a  oonyeyance  of  the  l^gal  estate  on  the  gronnd 
that  the  only  children  which  he  had  at  the  date  of  the  will  and  of  the 
death  of  the  testatrix  haTO  since  deceased,  learing  him  their  sole  heir. 

BuL  for  conveyance  of  legal  eataie.  The  facta  aufficiently 
appear  from  the  opinion. 

Mr,  Cadwalader^  for  the  complainanta. 

/.  8,  Smilht  for  the  respondents. 

By  Court,  SsBOEAirr,  J.  It  appears  by  the  petition  and  an- 
swer, that  Hannah  G.  Fisher  was  the  niece  of  Henrietta  Ware, 
and  the  latter,  by  her  will,  devised  the  real  estate  in  question 
to  trustees,  in  trust  for  the  separate  use  of  Hannah  0.  Fisher 
for  life,  with  remainder  to  her  child  or  children  surviving  her, 
or  their  children,  taking  per  stirpes.  If,  however,  Hannah  C. 
Fisher  died  without  leaving  such  child,  etc.,  surviving  her,  or 
if  Uring,  they  died  in  their  minority,  then  the  estate  should  go, 
and  she  devised  the  same,  to  such  person  or  persons,  and  for 
SQch' estate  and  estates,  and  in  such  manner  and  form,  as  she, 
the  said  Hannah  C.  Fisher,  by  her  last  will,  or  any  writing,  etc., 
intended  as  such,  should  nominate,  direct,  and  appoint — and 
for  want  of  such  appointment,  to  Bobert  Knox  Fisher,  in  fee 
simple.  Hannah  G.  Fisher  intermarried  with  Joseph  S.  Snow- 
den,  and  died  without  leaving  any  child,  or  the  issue  of  any. 
She  made  a  will,  and  intending  to  execute  the  power,  devised 
the  premises  to  her  executors  in  fee,  in  trust,  to  permit  and  suffer 
her  brother,  Bobert  Enox  Fisher,  to  receive  and  have  for  his  own 
use,  all  the  clear  rent,  income,  and  produce  thereof  for  and  dur- 
ing the  term  of  his  natural  life;  and  at  and  from  his  decease,  to 
convey  the  same  to  the  children  of  the  said  Bobert  Knox  Fisher, 
their  heirs  and  assigns  forever,  in  equal  shares  and  proportions. 
At  the  time  of  making  this  will,  and  death  of  Mrs.  Snowden, 
Bobert  Knox  Fisher  had  two  children,  a  daughter  and  a  son, 
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hoth  since  dead,  at  the  respective  ages  of  three  and  seven  years. 
Tlie  prayer  of  the  petition  is^  that  the  trustees  (new  ones  ap- 
pointed in  place  of  the  former,  who  died)  may  convey  the  l^gal 
estate  to  the  petitioner,  who  is  the  alienee  of  Bobert  Enoz 
Fisher  and  his  wife. 

To  this  petition  an  answer  has  been  filed;  and  the  question 
is,  whether  the  devise  over  by  Mrs.  Snowden,  in  execution  of 
the  power,  after  the  termination  of  the  estate  for  life  of  her 
brother,  Bobert  Knox  Fisher,  conveyed  a  vested  estate  in  re- 
mainder, solely  to  the  children  which  he  had  living  at  the  date 
of  her  will  and  her  decease;  or  whether  children  that  might 
happen  to  be  born  after  the  death  of  Mrs.  Snowden,  should  not 
be  let  in.  In  the  latter  case,  as  he  is  living,  there  is  a  possi- 
bility of  his  yet  having  other  children  born;  in  which  case  the 
trust  must  continue  for  their  benefit;  in  the  former,  it  is  con- 
tended on  behalf  of  the  petitioner,  that  the  vested  estate  in  fee 
in  the  two  children,  descended  on  the  death  of  the  survivor  of 
them,  to  their  father,  Bobert  Knox  Fisher,  and  united  with  his 
life  estate,  so  that  he  became  tenant  in  fee  simple  thereof. 

Taking  into  view  only  the  clause  in  the  will  of  Mrs.  Snowden 
on  this  subject,  it  would  seem,  that  the  devise  was  not  limited 
to  the  children  which  Bobert  Knox  Fisher  had  at  her  decease, 
but  extended  to  the  children  he  might  afterwards  have  during 
the  rest  of  his  life-time.  The  devise  is  of  an  estate  for  life  in 
Bobert  Knox  Fisher,  and  at  and  from  his  decease,  to  convey 
the  same  to  the  children  of  the  said  Bobert  Knox  Fisher,  and 
their  heirs  and  assigns  forever,  in  equal  shares  and  proportions. 
There  is  no  express  limitation  to  the  children  then  living  who 
may  be  supposed  to  have  been  known  to  Mrs.  Snowden. 

In  the  absence  of  any  such  preference,  it  is  a  decisive  circum- 
stance, that  the  conveyance  is  not  to  be  till,  at,  and  from  his 
decease.    That  was  marked  out  by  the  testator  as  the  period 
when  the  distribution  was  to  be  made,  and  in  the  mean  time, 
and  during  his  life,  all  the  income  and  profits  were  to  go  to  the 
use  of  the  father,  Bobert  Knox  Fisher.     The  case  appears  to 
fall  within  the  rule  settled  by  this  court  in  the  case  of  PemberUm 
V.  Parke,  5  Binn.  611  [6  Am.  Dec.  432J.     There  the  testator  gave 
the  bulk  of  his  estate  "  to  his  vddow,  during  her  life  or  widow- 
hood, and  to  the  children  and  grandchildren  of  his  brother 
Israel  Pemberton,  to  be  equally  divided  among  those  of  them 
who  may  be  then  living,  two  thousand  pounds;''  and  the  word, 
then,  was  agreed  to  refer  to  the  death  of  the  widow.    It  was 
held  that  until  the  death  of  the  widow,  the  legacy  did  not  vest. 
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but  was  suspended^  and  waa  clearly  contingent^  as  to  such  of 
the  descendants  as  should  survive  the  widow.  And  the  rule  is 
thas  laid  down  by  Mr.  Justice  Yeates:  "It  is  impossible  to 
reconcile  all  the  different  decisions  on  this  branch  of  the  law. 
It  woald  seem,  however,  that  this  general  rule  may  be  collected 
from  the  cases.  When  the  devise  or  gift  to  the  children  is^ 
general,  and  not  limited  to  a  particular  period,  it  is  then  con- 
fined to  the  death  of  the  testator:  Northey  v.  Bwrhage^  Free. 
Ch.  470;  Heaihe  v.  HecAhe,  2  Atk.  121;  H(yrBdy  v.  Chaloner,  2 
Yes.  83;  Isculc  v.  Isaac ^  Amb.  848.  But  when  such  devise  or 
gift  is  to  one  for  life,  or  when  the  distribution  is  postponed  to  a 
futare  time,  there,  children  born  during  the  life,  or  before  the 
time  of  distribution,  are  let  iu:  Harding  v.  Olynn,  1  Atk.  470; 
Graves  ▼.  Beyle,  Id.  509;  Eaughton  v.  Earrison,  2  Id.  829:  Elli- 
son T.  Airey,  1  Ves.  111." 

Bat  it  is  contended,  that  whatever  may  be  the  construction 
of  this  clause,  as  it  stands  alone,  yet  that  a  different  intention 
is  evinced  in  the  first  place  in  the  will  of  Mrs.  Ware,  the  donor 
of  the  power,  and  in  the  next  place  in  the  will  of  Mrs.  Snowden, 
the  donee. 

And  first,  as  to  the  will  of  Mrs.  Ware.    I  am  not  able  to  com- 
prehend in  what  way  any  language  in  the  will  of  Mrs.  Ware  in 
her  distribution  of  other  property  by  other  clauses  of  ber  will, 
among  children  or  other  persons,  by  which  she  explicitly  ex- 
tends her  bequests  to  children  surviving  or  afterwards  to  be 
born,  can  affect  the  present  question.     For  it  is  to  be  observed, 
that  this  is  a  general  power  given  by  the  will  of  Mrs.  Ware  to 
Mrs.  Snowden,  and  not  a  particular  or  limited  power.  The  estate 
is  to  go,  in  default  of  children,  etc.,  of  Mrs.  Snowden,  to  such 
persons,  and  for  such  estate,  and  in  such  manner,  as  she  should 
by  will,  etc.,  appoint.     She  might  limit  and  appoint  it  to  go  to 
any  person  or  persons  she  pleased,  though  they  were  utter 
strangers  to  Mrs.  Ware  and  to  her,  and  that  in  fee,  for  life  or 
lives,  or  for  such  other  estates  as  she  should  choose  to  carve  out. 
Had  Mrs.  Ware  invested  her  with  a  power  to  appoint  to  such 
and  such  children,  then  her  intent,  as  inferable  from  the  lan- 
guage of  other  portions  of  her  will,  might  perhaps  be  resorted 
to  for  the  purpose  of  ascertaining  the  extent  of  a  power,  in 
case  of  a  doubt.    But  where  she  gives  a  general  and  unlimited 
power,  which  may  or  may  not  afterwards  be  exercised  in  favor 
of  anybody's  children,  how  can  her  description  of  the  children 
who  are  to  take  under  other  devises  or  bequests  be  of  any  im« 
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portance  ?  Or  how  can  it  be,  that  a  general  power  shall  be  in 
this  way  cut  down  to  a  limited  one?  For  the  law  has  es- 
tablished an  important  distinction  between  general  and  particu- 
lar powers.  By  a  general  power  is  understood  a  right  to  ap- 
point to  whomsoever  the  donee  pleases.  By  a  particular  power 
is  meant,  that  the  donee  is  restricted  to  some  objects  designated 
in  the  deed  creating  the  power,  as  to  his  own  children.  A 
general  power  is,  in  regard  to  the  estates  which  may  be  created 
by  force  of  it,  tantamount  to  a  limitation  in  fee,  not  merely  be- 
cause it  enables  the  donee  to  limit  a  fee,  but  because  it  enables 
him  to  give  the  fee  to  whom  he  pleases.  He  has  an  absolute 
disposing  power  over  the  estate,  and  may  bring  it  into  the 
market  whenever  his  necessities  or  wishes  may  lead  him  to  do 
so.  Therefore  whatever  estate  may  be  created  by  a  man 
seised  in  fee,  may  equally  be  created  under  a  general  power  of 
appointment:  and  the  period  for  the  commencement  of  limita- 
tions, in  point  of  perpetuity,  is  the  time  of  the  execution  of  the 
power,  not  of  the  creation  of  it:  1  Sug.  Pow.  496.  A  power 
general  in  terms  will  not  be  cut  down  to  a  particular  power, 
unless  there  is  an  apparent  intent:  Bristow  v.  Warde,  2  Yes. 
jun.  336.  There  is  no  such  intent  apparent  in  the  will  of  Mrs. 
Ware,  as  that  Mrs.  Snowden's  power  should  be  limited  in  favor 
of  particular  children  of  Robert  Knox  Fisher,  or  indeed  in  favor 
of  any  of  his  children. 

It  is  contended,  that  it  is  a  rule,  that  the  appointee  must 
claim  under  the  instrument  creating  the  power,  and  that  both 
the  instrument  creating  and  the  one  executing  the  power  must 
be  read  together.  And  that  is  true,  so  far  as  respects  the  ques- 
tion how  the  estate  is  created,  but  not  as  to  what  is  created. 
Thus  it  is  laid  down  by  Lord  Hardwicke,  in  the  case  of  The 
Duke  of  Marlborough  v.  Lord  Oodolphin,  2  Yes.  61,  and  other 
cases  cited  by  the  counsel  for  the  petitioner,  that  the  appointee 
takes  in  the  same  manner  as  if  the  power  and  instrument  exe- 
cuting it  were  incorporated  in  one  instrument.  So  it  is  in  ap- 
pointments to  uses.  If  a  feoffment  be  executed  to  such  uses  as 
the  feoffor  shall  appoint  by  will,  when  the  will  is  made,  the 
cestui  que  use  is  in  by  the  feoffment.  But  when  it  was  at- 
tempted to  push  this  rule  to  the  extent,  that  the  acts  done  in 
consequence  of,  and  by  virtue  of  an  authority  and  pursuant 
thereto,  were  the  acts  of  the  old  proprietor,  and  even  of  that 
day  when  he,  by  virtue  of  his  ownership,  delegated  that  au- 
thority. Lord  Hardwicke  overruled  the  attempt;  and  indeed 
it  would  seem  to  lead  to  consequences  too  paradoxical  to  be 
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admitted.  On  the  contrary,  the  rule  is,  that  the  constructioii 
of  the  instrament  executing  a  general  power  is  the  same  as  if 
the  donee  had  made  a  conveyance  by  deed  or  will.  In  the  exe- 
cution of  powers,  says  Mr.  Sugden  (1  Bug.  Pow.  656),  by  deed 
or  other  act  inter  vivos^  technical  expressions  are  as  necessary 
in  the  limitation  of  the  estate  as  in  feoffments  or  gifts  at  com- 
mon law.  Therefore,  if,  under  a  power,  the  estate  }ye  appointed 
to  A.,  and  the  deed  express  or  limit  no  estate,  the  appointee 
will  take  an  estate  for  life  only.  And  so,  in  every  other  case 
which  may  be  put,  the  construction  would  be  the  same  as  upon 
a  feoffment  at  common  law.  A  different  construction  is  not  to 
be  made  on  conveyances  to  uses  from  that  which  is  put  on  com- 
mon law  conveyances;  the  same  rule  of  construction  applies  to 
both:  3T.  E.765.» 

WUIb  executed  under  powers  receive  the  same  construction 
as  proper  wills.  In  the  Duke  of  Marlborough  v.  Lord  Oodolphin^ 
2  Yes.  61,  Lord  Harkwicke  said,  "  so  if  a  power  is  given  by  a 
deed  to  appoint  lands  by  vrill,  and  the  person  to  whom  the  power 
is  giTen  makes  a  will,  and  gives  the  land  to  A.,  and  to  his  issue, 
the  law  says,  that  though  such  appointee  takes  under  the  power, 
yet  the  execution  of  the  power  being  by  will,  it  shall  receive 
the  same  construction  as  a  devise  of  lands,  viz.,  an  estate  tail." 
So,  if  it  had  been  to  A.  forever,  that  would  have  been  an  estate 
in  fee.  It  was  never  doubted,  but  that  the  construction  of  the 
words  should  be  exactly  as  if  he  took  strictly  and  properly  under 
the  words  of  a  will.  And  conformably  to  this  opinion,  in  a 
later  case  of  an  execution  of  a  power  by  will.  Lord  Hardwicke 
held,  that  although  the  will  was  not  a  proper  will,  yet  that  the 
words  of  it  were  to  have  the  like  construction  as  if  it  was  a 
proper  will:  for  otherwise  there  would  be  a  strange  confusion 
in  the  construction  of  writings,  if  they  were  to  have  one  con- 
struction when  proper  wills,  and  another  when  improper.  The 
words,  therefore,  are  to  receive  the  same  liberal  and  beneficial 
construction,  as  the  words  in  a  proper  will.  And  he  determined 
an  informal  limitation  to  be  an  estate  tail,  although  it  clearly 
could  not  have  been  so  construed,  had  it  been  contained  in  a 
deed:  Southby  v.  Slonehouse,  2  Yes.  610. 

All  these  authorities,  as  well  as  the  plain  and  obvious  nature 
of  the  case,  seem  to  show,  that  this  being  a  general  power  to 
Mrs.  Snowden,  her  intention,  as  expressed  in  her  will,  is  alone 
to  be  regarded,  in  determining  the  construction  to  be  put  on 
its  execution  by  her  will;  and  that  other  clauses  in  the  will  of 
Mrs.  Ware,  the  donor,  not  relating  to  the  power,  can  not  affect 
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that  construction,  as  sLe  could  not  possibly  foresee  bow  Mrs. 
Snowden  might  choose  to  dispose  of  the  estate,  or  whether  she 
would  give  it  to  any  children  at  all,  born  or  to  be  bom,  but  left 
it  to  her  to  do  as  she  pleased.  Nor  is  it  to  be  presumed,  thai 
Mrs.  Snowden  looked  at  Mrs.  Ware's  other  devises,  or  had  any 
view  to  her  wishes  in  her  various  dispositions  or  use  of  words, 
any  more  than  an  attorney  in  fact  executing  a  power  to  seU 
lands,  is  to  be  supposed  conversant  of  the  deeds  or  instruments 
executed  between  his  principal  and  other  parties. 

Nor  am  I  able  to  discover  anything  in  the  will  of  Mrs.  Snow- 
den that  goes  to  change  or  vary  the  disposition  made  according 
to  the  rules  of  law  by  the  clauses  in  question.  They  relate  to 
other  estates  and  other  devisees,  and  whether  she  chose  in  rela- 
tion to  them  to  use  the  same,  or  different  words,  does  not  in 
the  present  case  aid  us  in  discovering  the  intention  contended 
for.  In  one  clause  she  selects  a  daughter  of  Mrs.  Fuit,  then 
living,  whom,  by  name,  she  makes  sole  devisee,  if  she  survived 
Mrs.  Fuit,  but  if  she  died,  and  her  mother  left  lawful  issue, 
then  the  estate  was  to  be  conveyed  to  them;  in  case  she  left 
none,  then  to  the  children  of  the  testator's  brothers  and  sisters 
in  equal  shares.  Another  clause  gives  to  John  Fisher,  for  life, 
in  the  same  manner  as  is  done  iu  relation  to  the  premises  now 
in  question.  Another  is  to  the  children  of  Mrs.  Hill.  These 
dispositions  do  not  seem  to  elicit  anything  that  develops  the 
intent  of  Mrs.  Snowden  as  to  the  children  of  Bobert  Enox 
Fisher  in  the  devise  relating  to  them,  so  as  to  control  its  inter- 
pretation and  legal  effect;  and  it  must  therefore  be  construed 
by  itself.  According  to  that  construction,  it  was  a  devise  of  a 
contingent  remainder  to  all  the  children  of  Bobert  Knox  Fisher, 
bom,  or  to  be  born;  and  as  he  appears  on  these  proceedings  to 
be  yet  living,  and  therefore  in  contemplation  of  law  may  have 
children,  the  trust  must  remain  for  their  benefit. 
Petition  dismissed. 


Cited  in  BinghanCa  appeal,  64  Pa.  St.  349,  to  the  effect  that  the  intenttoii 
of  the  donee  of  a  power  is  the  true  criterion  to  determine  the  mode  and  ex- 
tent in  which  it  should  be  executed.  That  such  intention  must  appear  in  the 
instrument  itself,  and  that  the  instrument  must  refer  to  the  power  to  be  ex- 
ecuted, or  actually  dispose  of  the  subject  of  it. 

PowEBS. — A  naked  power  or  authority  may  be  revoked  at  pleasure: 
MansifieUl  v.  Mansfield ^  16  Am.  Dec.  76.  A  power  coupled  with  an  inteml 
exists  when  the  person  to  whom  the  power  is  given  derives  a  present  or  fntort 
interest  in  the  subject  over  which  the  power  is  to  be  exeroised:  Id.  Ai  to 
who  may  exercise  a  power  of  sale  given  in  a  will,  see  Lockwood  t.  StrodUy,  IS 
Id.  102,  note.  As  to  execution  of  power  by  attorney,  tee  May  v.  Fraue,  14 
Id.  159,  170,  note. 
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DoERANOE  V.  Scoot  and  Wipe. 

[8  Whabion,  809.] 
Bono  and  Wabbakt  of  Attorney  of  Married  Womax,  though  her  hiu- 

band  join  with  her,  ia  void;  so  also  are  the  judgment  entered  on  imeh 

bond  and  a  sale  of  her  estate  raade  thereunder. 
OinrBRTUBK  icAY  BB  GivEN  IN  EVIDENCE  Under  plea  of  non  est  factum, 
JuDOMZNT  ON  SciRE  Facias  against  a  married  woman,  founded  on  a  void 

judgment,  is  also  void. 
A  Married  Woman's  Power  to  Bargain  and  Sell  her  separate  estate 

by  deed  executed  in  the  presence  of  two  or  more  witnesses,  does  not  have 

the  effect  to  make  valid  a  bond  and  warrant  of  attorney  ezeouted  by 

her,  and  which  does  not  purport  to  convey  or  affect  her  realty,  and  a 

judgment  under  such  bond  is  no  lien  on  her  realty. 

Wbit  of  error  from  Bucks  county.  Elizabeth  Scott,  on 
October  28,  1823,  being  the  devisee  of  certain  realty,  her  hus- 
band, Thomas  M.  Scott,  couyeyed  all  his  interest  therein  to 
James  B.  Scott,  in  trust,  to  permit  her  to  manage,  let,  and 
demise  it,  and,  notwithstanding  her  coverture,  to  bargain  and 
sell  such  realty  by  conveyances  executed  in  the  presence  of  two 
credible  witnesses,  etc.  In  April,  1880,  said  Thomas  M.  Scott 
and  wife  executed  a  bond  and  warrant  of  attorney  to  confess 
judgment  to  David  Dorrance  for  seven  hundred  and  fifty  dol- 
lars, and  judgment  was  entered  thereon  on  the  twenty-eighth 
day  of  the  same  month.  In  April,  1835,  a  scire  facias  but 
judgmenl  quare  ex  non  issued  upon  said  judgment,  and  in 
December  of  the  same  year  judgment  was  entered  on  this  scire 
facias.  In  July,  1824,  Scott  and  wife  had  made  a  mortgage  on 
the  same  property.  Under  this  the  lands  were  sold  and  a 
surplus  realized.  The  question  in  this  case  was,  whether  this 
surplus  could  be  taken  under  the  judgment  against  Scott  and 
wife,  entered  up  on  the  warrant  of  attorney.  Judgment  was 
given  for  defendants  in  the  common  pleas. 

Mr,  Badger ^  for  the  plaintiff  in  error. 
Mr,  Miles,  for  the  defendants  in  error. 

By  Court,  Kennedt,  J.  The  plaintiff  here,  claims  to  have 
his  judgment  against  Thomas  M.  Scott  and  Elizabeth  his  wife, 
satisfied  out  of  the  moneys  arising  from  the  sale  of  laud  belong- 
ing to  the  wife,  of  which  she  was  seised  in  fee.  If  the  judg- 
ment was  a  lien  upon  it,  at  the  time  of  the  sale,  the  plaintiff  ia 
no  doubt  entitled  to  be  paid  out  of  the  moneys  arising  there- 
from, otherwise  not. 

From  the  ease  as  stated,  it  appears  that  the  judgment  was 
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entered  upon  a  bond  and  warrant  of  attorney,  executed  by  tho 
busband  and  wife,  during  the  coverture  of  the  latter,  to  the 
plaintiff.  Now,  as  regards  the  wife,  I  take  the  bond  aud  wa^ 
rant  of  attorney  to  be  not  merely  voidable,  but  absolutely 
void.  She  is  considered  in  law  as  totally  incompetent  to  ex- 
ecute either.  By  the  common  law,  a  deed  acknowledged  by 
the  husband  and  wife  binds  the  husband  alone,  and  can  only 
be  enrolled  as  his  deed.  It  is  with  a  view  to  protect  wives,  who 
are  entirely  subject  to  the  will  of  their  respective  husbandB, 
that  courts  are  not  even  allowed  to  take  such  obligation;  and  it 
they  do,  such  acts  will  be  considered  extrajudicial:  Oilb.  on 
Uses  and  Trusts,  109,  300;  2  Inst.  673.  The  plea  of  non  ^ 
factum  is  well  supported  by  evidence  of  coverture:  Anon,,  12 
Mod.  609;  Amm.,  6  Id.  230;  Lambert  v.  Aikins,  2  Camp.  Cas. 
272.  So  absolutely  void  is  the  deed  or  bond  of  a  married 
woman  in  contemplation  of  law,  that  her  coverture  at  the  time 
of  the  execution  thereof,  may  be  given  in  evidence,  for  the 
purpose  of  showing  that  it  is  so,  either  under  the  plea  of  rum  ai 
factum,  or  it  may  be  pleaded  specially,  without  being  obnoxioaa 
to  the  objection,  that  it  amounts  to  the  general  issue,  and 
therefore  is  not  good:  James  v.  Fowks,  12  Mod.  101;  Lambert 
V.  Atkins,  2  Camp.  278.  In  this  latter  case,  Lord  Ellenborough 
lays  down  the  following  distinctio.i:  *'If  a  deed  be  executed 
by  a  married,  woman,  it  is  absolutely  void,  ab  inilio;  and  I  have 
always  understood  the  rule  to  be,  that  what  shows  the  deed  to  be 
void  is  good  evidence  under  the  plea  of  rum  est/actum;  and  that 
a  special  plea  is  only  necessary  where  the  deed  is  voidable."  See 
also  Norton  v.  Turvill,  2  P.  Wms.  145,  per  master  of  the  rolla. 
Accordingly,  in  Bead  v.  Jewson,  4  T.  B.  362,  cited  from  a  note 
per  Buller,  J.,  where  a  feme^overt,  sole  trader,  gave  a  bond 
and  warrant  of  attorney  to  enter  up  judgment,  on  which  the 
plaintiff  took  out  execution,  the  court  held  the  warrant  of  at- 
torney void,  and  set  aside  the  judgment  as  entered  without 
authority.  **The  letter  of  attorney,"  says  Aston,  J.,  "ib 
an  absolute  nullity."  And  in  Lady  Ghawor(h*s  case,  1  Lev.  51; 
S.  C,  1  Keb.  194,  pi.  180,  the  husband  having  confessed  a 
judgment  against  himself  and  his  wife,  according  to  a  practice 
that  seems  to  have  prevailed  to  some  extent  at  that  day,  as  for 
a  debt  due  by  the  wife  whilst  sole,  upon  which  he  and  she  were 
both  taken  in  execution,  and  it  appearing  upon  examination, 
that  the  debt  was  contracted  after  marriage,  the  court  dis- 
charged the  wife  from  the  execution.  So  the  principle  of  her 
incompetency  to  act  in  such  matters,  has  been  extended  so  far 


Deo.  1837.]  DOBBANOE  V.  SOOTT.'  511 

as  to  render  her  incapable  of  taking  a  judgment  bond  to  her- 
self personally;  and,  accordingly,  a  judgment  entered  up  on  a 
bond  and  warrant  of  attorney  given  by  the  defendant  therein 
to  her,  as  an  indemnity  for  having  become  his  surety  in  a  bond 
upon  vrhich  she  paid  the  money,  was  held  by  the  court  to  be 
void,  as  well  as  the  bond  given  by  her;  and,  therefore,  the 
eoori  set  the  judgment  aside:  Roberts  v.  Pierson^  2  Wils.  3. 

The  fact  of  Elizabeth  Scott,  the  vnfe  of  Thomas  M.  Scott,  be* 
ing  a  married  woman  at  the  time  of  the  execution  of  the  bond 
and  warrant  of  attorney  upon  which  the  judgment  was  entered 
up  against  her,  is  admitted  by  the  case  as  stated,  which  leaves 
no  room  whatever  for  the  presumption  of  any  possible  ground 
upon  which  it  can  be  sustained.  It  must  therefore  be  deemed, 
according  to  all  the  authorities  on  the  subject,  as  void  against 
her,  for  want  of  authority  to  enter  it;  and  consequently  can  be 
no  lien  upon  her  real  estate  as  such.  This  also  determines  the 
want  of  e£Scacy  in  the  judgment  rendered  against  her  upon  the 
writ  of  9cixe  fadas^  sued  out  on  the  first  judgment;  because  the 
judgment  in  the  scire  faciaa  being  dependent  upon  the  first  as 
its  foundation,  must  also  be  considered  void  as  against  the 
wife,  for  want  of  a  valid  judgment  to  support  it:  Dr.  Drunfs 
case,  8  Co.  284;  1  Boll.  Abr.  677,  pi.  6;  see  also  pi.  2,  3,  and 
6;  1  Sid.  253;  Palm.  187,  802,  303;  Gro.  Jac.  645.'  It  there- 
fore follows  as  a  necessary  consequence,  that  the  interest  or 
estate  of  the  wife  in  the  land  sold  was  not  bound  by  the  judg- 
ment rendered  against  the  husband  and  herself  in  the  scire  fa- 
cias. And  although  the  judgment  is  good  against  him,  yet  it 
appears  that  he  had  no  interest  or  estate  whatever  in  the  land, 
either  equitable  or  legal,  to  be  bound  by  it;  for  he  had  some 
BIX  or  seven  years  previously  to  the  giving  of  the  bond  and  war- 
rant of  attorney,  whereon  the  judgment  was  entered  up,  con- 
veyed all  his  interest  and  estate  in  the  land  to  James  B.  Scott, 
in  trust,  for  the  sole  and  separate  use  of  his  wife  Elizabeth. 
Hence  he  can  have  no  interest  in  the  money  arising  from  the 
sale  of  it,  unless  he  be  allowed  to  take  advantage  of  his  own 
wrong  or  default,  by  not  Laving  paid  off  the  mortgage  debt, 
and  thus  prevented  the  land  from  being  sold,  as  he  was  bound 
to  have  done.  He  then  having  no  interest  in  the  money,  it 
would  seem  to  follow  of  course,  that  the  plaintiff,  as  his  judg- 
ment creditor,  can  have  no  claim  to  any  portion  of  it,  on  the 
ground  of  interest  in  the  husband. 

But  it  has  been  argued  on  behalf  of  the  plaintiff,  that  the 
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bond  to  him  being  executed  by  the  wife,  '*  under  her  hand  and 
seal,  in  the  presence  of  two  credible  witnesses/'  in  conformity, 
as  it  is  contended,  to  the  power  and  provisions  contained  in  the 
deed  of  trust,  must  therefore  be  considered  as  a  charge  in  equity, 
upon  her  separate  interest  and  estate  in  the  land  sold:  and  con- 
sequently gives  to  the  plaintiff  a  right  to  have  the  amount  of 
his  bond  paid  out  of  the  money  arising  therefrom.  It  is  true, 
that  by  the  terms  of  the  deed  of  trust,  the  wife  is  apparently 
authorized,  "  notwithstanding  her  coverture,  to  bargain  and 
sell,  and  by  deed  under  her  hand  and  seal,  in  the  presence  of 
two  or  more  credible  witnesses,  to  grant  and  convey  all  or  any 
part  of  the  land  to  any  person  or  persons,  and  for  such  nse 
and  uses,  as  she  pleases;  and  to  apply  the  purchase  money 
arising  therefrom  also  as  she  pleases;  or  by  any  instrument  of 
writing  in  the  nature  of  a  will  or  appointment,  executed  under 
her  hand  and  seal,  in  the  presence  of  two  or  more  credible 
witnesses,  to  devise,  limit,  or  appoint  the  whole  or  any  part 
thereof,  to  any  uses  or  purposes  that  she  may  think  proper," 
yet  still  it  is  di£Scalt  to  satisfy  the  mind  that  a  simple  obliga- 
tion,  merely  for  the  payment  of  money,  falls  vnthin  the  scope  ol 
the  authority  thus  expressed  and  declared.  Whether  the  wife, 
being  seised  of  the  inheritance  in  the  land,  and  invested  with 
the  legal  title  thereto,  in  the  same  manner  after  the  execution 
of  the  deed  as  before,  for  it  must  be  observed  she  did  not  join 
in  it,  acquired  a  sufficient  power  by  the  deed,  to  dispose  of  the 
inheritance  in  the  land,  by  a  deed,  even  of  conveyance,  without 
her  husband  joining  therein,  and  thus  evade,  seemingly,  the 
acts  of  assembly  on  this  subject,  which  require,  in  order  to  pass 
such  interest  by  a  married  woman  as  long  as  she  remains  so, 
that  she  and  her  husband  should  join  in  the  execution  of  the 
deed,  and  that  she  should  be  examined  touching  her  volun- 
tary execution  thereof  before  a  proper  officer,  separate  and 
apart  from  her  husband,  etc.,  is  a  question  which  need  not  be 
inquired  into  nor  decided  here;  because  it  appears  to  be  an 
insuperable  objection  without  more  to  the  bonds  being  con- 
sidered a  charge  upon  the  land,  that  there  is  nothing  on  the 
face  of  it,  nor  appended  to  it  in  any  way,  going  to  show  that 
such  was ''the  design  of  the  parties.  The  bare  giving  of  it, 
without  mention  therein  or  reference  to  the  land  whatever, 
though  a  judgment  bond,  can  not  of  itself  be  made  to  imply  an 
intention  that  it  was  given  for  the  purpose  of  charging  the 
laud  with  the  amount  of  the  debt  therein  mentioned,  under  the 
authority  contained  in  the  deed  of  trust:  See  Clancy  on  the 
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Eights,  etc.,  of  Married  Women,  131  ei  seq.  But  besides,  I 
am  inclined  to  think  that  a  bond  being  a  mere  personal  engage- 
ment, does  not  come  within  the  terms  of  the  deed  of  trust,  and 
that  the  wife,  by  means  of  it,  was  not  thereby  authorized,  in- 
directly as  it  were,  to  charge  the  land  in  question.  And  it  is 
clear  that  according  to  the  principle  established  in  Lancaster  v. 
Dolan,  1  Rawle,  231  [18  Am.  Deo.  625],  a  feme-covert  can  only 
charge  ber  separate  estate  in  the  manner  and  form  prescribed 
and  provided  by  the  instrument  creating  and  giving  her  the 
power.  The  judgment  of  the  court  below  is  therefore  affirmed. 
Judgement  affirmed. 

The  principal  cane  has  been  frequently  cited  in  Pennsylvania,  generally 
with  approvaL  It  was  cited  in  Wallace  v,  Coston,  9  Watts,  138;  WetlterillY. 
Mteke^  Bright.  141;  and  BarneWs  appeal^  46  Pa.  St.  399,  upon  the  point  that 
a  /tme-coiTert^  in  respect  to  her  separate  estate,  is  deemed  a  feme-sole  only  to 
tile  extent  of  the  power  clearly  given  by  the  instrument  by  which  the  estate 
it  settled,  and  beyond  that  has  no  right  of  disposition.  Also  in  Caldwell  v. 
WaUeri^  18  Id.  82,  and  Knox  v.  Flack,  10  Har.  338,  to  show  that  the  bond 
and  warrant  of  attorney  of  a  mairied  woman  to  confess  judgment  are  a  null- 
ity. A  judgment  entered  upon  such  bond,  in  pursuance  of  such  warrant,  or 
otherwise,  is  a  nullity,  and  a  sale  upon  it  conveys  no  title:  Olyde  v.  Keister, 
1  Grant,  467;  8  Casey,  87;  Steimnan  v.  Ewing,  7  Wright,  66;  Williams'  ap- 
peal, 11  Id.  310;  Glidden  v.  StrupUr,  2  P.  F.  Smith,  403;  Schloeser^a  appeal^  8 
Id.  4d5;  OrcJiam  v.  Lonyy  15  Id.  380;  Finley'a  appeal,  17  Id.  459;  lium/eU  v. 
Clemens^  10  Wright,  456,  all  citing  the  principal  case.  So,  in  Oundt's  appeal, 
13  Pa.  St.  580,  it  was  held  that  nothing  that  a  married  woman  might  say  or 
do  conld  make  her  a  joint  debtor  with  her  husband,  citing  Dorranee  v.  SeotL 
Also,  in  Hariman  v.  Ogborn,  54  Pa.  St.  123,  that  proceedings  upon  mortgages 
ander  the  act  of  1705  are  distinguishable  from  judgments  on  bonds  against 
married  -women.  In  Dodson  v.  Ball,  60  Id.  495,  the  principal  case  is  said  to 
follow  the  decision  of  Chief  Justice  Gibson  in  Lancaster  v.  Dolan,  1  Rawle, 
231;  S.  C.y  18  Am.  Dec.  625,  holding  that  a  donor  has  a  right  to  control  his 
gift  in  behalf  of  a  married  woman.  In  Mellon  v.  OtUhrie,  51  Pa.  St.  (1  P.  F. 
&nith)y  1 19,  it  was  doubted  whether  that  portion  of  the  principal  case  which 
holds  that  a  judgment  obtained  in  a  scire  facias  upon  a  void  judgment  is  it- 
self voidy  was  sustained  by  the  authorities. 

Marriei>  Women,  agreement  of,  for  sale  of  their  real  estate,  is  void,  and 
can  not  be  enforced  in  equity:  BtUler  v.  Buckingham,  5  Am.  Dec.  174.  So, 
contracts  made  by  her  are  void:  Breckenridge*s  Heirs  v.  Ormtby^  19  Id.  71; 
Maekinley  v.  McCfregor,  post. 
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charged  with  a  clause  of  distress. 
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pnblic  street  is  opened  through  the  demised  premises;  the  amount  of 
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Suit  id  equity  for  the  apportionment  of  rent.  A  pablic  Btieet 
bad,  by  lawful  authority,  been  laid  out  and  opened  through  the 
leased  premises. 

T,  L.  Wharton^  for  the  complainants. 

Mr.  Hare,  for  the  respondents. 

By  Court,  Oibson,  C.  J.  This  is,  in  one  respect,  a  more  ob- 
vious case  of  apportionment  than  was  IngersoU  v.  SergeanL* 
There  the  act  of  apportionment  was  done  without  the  coDcQr- 
rence  of  the  tenant;  and  had  the  statute  of  quia  emptores  been 
in  force  here,  as  it  was  strangely  enough  supposed  to  be  till 
after  the  second  argument,  I  am  unable  to  see  how  the  necessaiy 
consequences  of  releasing,  by  act  of  the  party,  parcel  of  an 
estate  burdened  with  a  rent  charge,  could  have  been  avoided. 
In  England  a  rent  reserved  with  a  clause  of  distress  in  a  con- 
veyance in  fee — in  a  word,  a  fee-farm  rent — is  turned  into  a 
rent  charge  by  force  of  that  statute,  which,  abolishing  inte^ 
mediate  tenure  while  the  reservation  severs  the  rent  from  the 
indispensable  incident  fealty,  throws  the  landlord's  right  ex- 
clusively on  the  clause  of  distress,  as  in  the  case  of  a  rent 
granted  and  charged  by  such  a  clause  on  the  grantor's  land, 
which  is  a  rent  charge  proper.  But  though  an  extinction  of 
the  common  law  right  of  distress,  reduces  rent  service  to  rent 
charge,  a  clause  of  distress  added  to  it  is  inoperative,  and  pro- 
ductive of  no  such  consequence,  because,  being  against  common 
right,  it  is  less  favored,  and  accounted  less  worthy:  fide  note 
to  Bradbury  v.  Wright,  Doug.  605.  There  was  in  that  case, 
therefore,  a  rent  service  and  not  a  rent  charge;  a  conviction  of 
which,  brought  me  to  concur  in  the  judgment.  I  take  it  a  rent 
charge  can  be  created  in  Pennsylvania,  only  by  granting  an 
annual  sum  out  of  land  charged  with  a  clause  of  distrees;  which 
is  the  rent  charge  of  the  common  law. 

In  the  case  at  bar,  not  only  is  the  rent  fee  farm,  but  the  sus- 
pension of  a  part  of  it  has  been  induced  by  an  act  of  the  law. 
The  bill  charges  that  a  part  of  the  premises  has  been  taken  for 
public  use,  by  the  opening  of  a  street,  pursuant  to  an  order  of 
the  quarter  sessions,  and  that  compensation  for  it  has  been 
awarded  respectively,  to  the  landlord  and  the  tenant;  but  as  it 
is  conceded  that  the  residue  of  the  ground  would  be  sufficient 
for  the  entire  rent,  a  doubt  has  been  suggested  whether  the 
tenant  ought  not  to  take  the  landlord's  compensation,  and  sof- 
fer  him  to  distrain  for  the  whole.     More  than  a  doubt  of  it  waa 
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certainlj  entertained  in  Jew  v.  Thirkwell,  Cas.  in  Ch.  31,  where 
the  chancellor  refused  to  apportion,  because  the  land  was  still 
worth  more  than  the  rent,  notwithstanding  a  recovery  of  com- 
mon in  it,  which  was  the  foundation  of  the  bill;  yet  on  princi- 
ples of  general  equity,  there  is  no  apparent  reason  why  a 
common  loss  should  be  borne  by  the  tenant  alone.  Even  the 
common  law,  which  for  part  eviction  suspends  a  proportionate 
part  of  the  rent  without  regard  to  the  capacity  of  the  residue  to 
bear  the  whole,  deals  with  the  subject  more  equitably,  by  pro- 
portioning the  rent  to  the  enjoyment,  which  is  the  consideration 
of  it.  That  case,  however,  seems  to  be  distinguishable  from 
the  present.  There,  as  profits  still  continued  to  be  drawn  from 
every  part  of  the  land,  the  rent  might  continue  to  issue  fron^ 
every  part  of  it;  but  might  it,  in  contemplation  of  equity,  do  sa 
here  ?  As  we  determined  in  Warner  v.  Caulk,  3  Whart.  193, 
and  as  all  the  old  books  have  it,  rent  is  an  incident  of  the  en- 
joyment; but  there  can  be  no  private  enjoyment  of  ground 
taken  for  a  public  street,  though  the  right  to  the  soil  be  not 
divested,  and  the  occupancy  of  the  public  might  therefore  be 
considered  an  equitable  disseisin.  Still  the  difference  betwixt 
it  and  a  recovery  of  common,  is  only  in  the  degree;  and  I  am 
unable  to  discover  a  ground  on  which  Jew  v.  Thirkwell  could  be 
sustained.  In  proportion  as  the  enjoyment  is  curtailed  with- 
out the  tenant's  default,  so  is  the  rent  to  be;  and  as  by  the  con- 
tract, which  could  be  remodeled  only  by  common  consent, 
every  part  of  the  rent  is  to  issue  out  of  every  part  of  the  ground, 
the  landlord  could  not  concentrate  the  whole  of  it  in  a  particu- 
lar part;  and  how  can  we  treat  the  subject  as  if  he  might?  It 
may  be  said  that  as  the  tenant  would  get  the  whole  compensa- 
tion, it  would  be  more  equitable  to  charge  the  residue  of  the 
enjoyment  with  the  entire  rent,  than  it  was  in  Jeio  v.  Thirkwell, 
where  he  bore  the  loss  and  got  nothing.  By  the  contract,  how- 
ever, the  consideration  of  the  rent  is  not  to  be  money,  but  land, 
for  which  the  tenant  is  not  bound  to  accept  an  equivalent. 
Besides,  on  what  j)rinciple  he  could  be  compelled  to  receive 
compensation  awarded  to  another,  and  that  too  as  a  considera- 
tion for  granting  a  new  estate  of  the  same  nature,  I  can  not 
imag^ine.  All  the  authorities  from  the  4G  Ed.  III.,  32,  to  the 
most  modern,  agree  that  a  rent  extinguished  in  part  of  the 
land,  can  be  thrown  entire  on  the  residue  only  by  what  is  in 
substance  a  fresh  grant;  and  we  can  not  treat  the  complaint  as 
if  it  might  be  exacted. 

That  the  present  is  a  case   for  rehef  here,  is  irrefragable. 
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Equitable  jurisdiction  of  apportionment  springs  from  defect- 
iveness, or  want  of  a  remedy  at  law;  and  I  take  it,  the  case  at 
bar  is  in  the  latter  catagorj.  An  easement  gained  by  the  pab- 
lie,  leaves  the  legal  seisin  undisturbed;  consequently,  where 
there  is  a  court  of  chancery,  apportionment  for  it  can  not  be 
made  in  replevin,  unless  perhaps  where  the  demise  is  by  parol. 
Failure  of  consideration  under  a  reservation  by  deed,  was  re* 
lieved  against  by  a  common  law  court,  in  Fairman  v.  Flack,  & 
'Watts,  516,  and  Warner  v.  Gaulk,^  only  because  there  was  no 
separate  forum  of  equitable  administration  from  which  relief 
might  be  had.  Even  in  Jew  v.  Thirhvell,  it  would  have  been 
given  in  equity  for  want  of  eviction  to  make  a  case  at  law,  had 
not  the  chancellor  belieyed  it  to  be  unattainable  anywhere. 
That  case,  so  far  as  regards  jurisdiction — and  tbat  was  not  con- 
tested— is  in  principle  the  present;  for  the  title  to  land  over 
which  there  is  a  highway,  remains  in  the  original  owner  as 
strictly  as  it  does  when  a  right  of  common  in  it  has  been  re- 
covered; and  if  there  be  no  eviction  to  work  a  suspension  at 
law,  it  is  certain  tbat,  as  there  is  no  equitable  plea  to  an  avowry, 
the  tenant  can  not  have  remedy  for  an  equitable  eyiction  by 
replevin.  But  an  action  at  law,  were  it  maintainable,  would 
be  fraught  with  those  difficulties  from  multiplicity  of  interests, 
which  first  gave  equitable  jurisdiction  in  contribution;  and 
these  can  be  avoided  only  by  calling  in  all  the  parties  and 
making  apportionment  in  a  single  suit  so  as  to  bind  them  all. 
But  the  proportions  are  to  be  settled  by  a  jury. 

The  following  decree  was  made: 

February  17,  1838.  This  cause  having  been  heard  on  Um 
bill  and  answer,  it  is  ordered  and  decreed,  that  the  complain- 
ants  are  entitled  to  have  an  apportionment  made  of  the  ground 
rent  mentioned  in  the  said  bill,  according  to  the  prayer  of  the 
said  bill,  and  that  so  much  thereof  ought  to  be  extinguished  as 
shall  be  in  just  proportion  to  that  part  of  the  lot  of  ground 
therein  mentioned  which  is  taken  for  public  use  by  the  opening 
of  Lombard  street;  and  it  is  ordered,  that  the  parties  do  pro- 
ceed to  a  trial  at  law  at  the  next  nisi  prius,  to  be  held  for  the 
city  and  county  of  Philadelphia,  upon  the  following  issue,  yis. : 
How  much  of  the  ground  rent  of  one  hundred  and  six  dollars 
and  sixty-six  cents  per  annum,  mentioned  in  the  said  bill  and 
answer,  has  been  discharged  by  the  opening  of  Lombard  street, 
and  what  proportion  of  the  same  ought  to  remain  and  be 
eharged  upon  that  part  of  the  original  lot  which  will  remain 

1.  aWlkarl.lM. 
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after  the  opening  of  Lombard  street.  And  the  complainant 
here  is  to  be  plaintiff  at  law,  and  the  parties  are  forthwith  to 
prepare  the  pleadings,  and  the  cause  is  to  be  put  on  the  trial 
list  of  the  second  period;  and  it  is  hereby  referred  to  James 
S.  Smith,  esquire,  as  master,  to  settle  the  said  issue,  in  case 
the  parties  differ  about  the  same.  And  it  is  farther  ordered, 
that  all  books,  papers,  and  writings  in  the  custody  or  power  of 
any  of  the  parties,  relating  to  the  matters  in  question,  that 
shall  be  called  for  by  the  other  party,  be  produced  at  the  trial: 
and  the  court  reserves  the  consideration  of  costs  and  of  all 
further  divections  until  after  the  said  trial  shall  be  had,  etc. 


Cited  in  Beed  v.  Ward,  22  Pa.  St.  150,  to  the  effect  that  where  parties  can 
not  agree,  an  apportionment  is  to  he  made  hy  a  jury  according  to  the  value  and 
not  the  quantity  of  the  respective  parts.  So  in  Dyer  v.  Wightman,  66  Id. 
429,  the  ruling  in  the  principal  case  that  a  ground  rent  was  ia  equity  appor- 
tioned by  the  opening  of  a  street  through  the  demised  premises,  aud  that  the 
rent  was  reduced  in  proportion  to  the  amount  of  the  lot  taken  for  public  use, 
was  approved.  Cited  also  iu  0*Connor  v.  O'Connor,  2  Grant  Cas.,  245,  and 
held  not  to  be  inconsistent  with  the  decision  in  that  case.  In  Workman  v. 
Mifflin,  30  Pa.  St.  (C  Casey)  371,  the  principal  case  was  thus  referred  to; 
'*That  case  is  authority  for  all  that  was  decided  in  it.  It  is,  however,  an 
unwarrantable  deduction  from  it,  that  a  ground  rent  is  apportioned  by  open- 
ing a  street  through  the  land  out  of  which  the  rent  issues.  It  is  impossible 
to  read  the  case  without  the  conviction  that  it  was  a  mode  selected  by  the 
parties  in  which  to  effect  an  amicable  arrangement.  Nor  was  its  object  so 
much  apportionment  as  substitution  of  money  for  the  land  out  of  which  the 
rent  bad  been  reserved.  The  tenant  appealed  to  this  court  as  a  court  of 
equity,  admitted  that  damages  had  been  awarded  to  her  for  opening  tha 
street;  that  a  part  of  them  had  been  awarded  on  account  of  her  liability  to 
the  ground  rent,  offered  to  pay  off  the  principal  of  the  rent,  the  just  propor- 
tion of  the  ground  occupied  by  the  street,  and  prayed  that  on  payment  it 
might  be  decreed  extinguished,  and  the  landlords  be  enjoined  against  pro- 
ceeding to  recover  it.  Chief  Justice  Gibson,  iu  delivering  the  opinion  of  the 
oonrt,  admits  that  the  law  furnished  no  ground  for  relief,  but  asserts  that 
equity  might,  under  the  circumstances,  decree  the  substitution.  It  was  not 
supposed  then,  as  now,  that  apportionment  or  substitution  might  be  effected 
in  an  action  of  covenant,  or  anywhere  or  in  any  mode,  without  payment  of 
the  entire  principal  of  the  ground  rent.  Pa3rment  of  the  whole  principal  was 
regarded  as  the  foundation  of  the  tenant's  equity;  payment  of  the  damages 
assessed,  or  out  of  other  property  of  the  tenant.  The  case  is,  therefore, 
no  authority  for  the  doctrine  that  appropriation  of  the  ground  by  the  publio 
for  a  highway,  without  more,  without  payment  of  the  entire  principal,  ex* 
tinguishes  the  rent."    See  also  Alifflin  v.  Workman,  2  Phila.  355. 

Apportionhsnt. — ^As  remarked  by  Lord  Coke,  the  word  apportionment 
"cometh  of  the  word  portio  quasi  partio,  which  significth  a  part  of  the  whole, 
and  apportion  signifieth  a  division  of  a  rent,  common,  etc.,  or  a  making  of  it 
into  parts:"  Co.  Lit.  147  b.  In  the  note  to  the  case  of  Ex  parte  SmyHi,  \ 
bwanst.  338,  the  reporter  considers  this  definition,  as  given  by  Lord  Coke, 
incomplete.     He  says  that  '*apportiomnent  denotes,  not  division,  but  distil* 
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bation;  and  in  its  ordinary  technical  sense,  the  distribution  of  one  sabjectin 
proportion  to  another  previously  distributed. "  The  accuracy  of  the  latter 
definition  is  questioned  in  Story's  Equity  Jurisprudence,  vol,  1  (12th  ed.), 
sec.  475a,  note  1,  where  it  is  said  that  '* apportionment  doea  not  refer  to  a 
distribution  of  one  subject  in  proportion  to  another,  'previonaly  distribnted,' 
but  a  distribution  of  a  claim  or  charge  among  persons  having  different  inter* 
ests  or  shares,  in  prop>ortion  to  their  interests  or  shares  in  the  subject-matter 
to  which  it  attaches."  Whether  any  or  all  of  these  definitions  are  inaccurate, 
it  is  unuecessary  now  to  determine,  but  suffice  it  to  say,  that  in  its  oommoa 
acceptation,  by  this  term  is  generally  understood  the  division  of  a  fund,  or 
property,  or  other  subject-matter,  in  shares  proportioned  to  different  demands 
or  rival  claims:  Abb.  L.  Diet.,  vide  Apportionment.  Or,  to  be  brief,  it  ii 
sometimes  used  to  denote  the  distribution  of  a  common  fund  or  entire  sub- 
ject among  all  of  those  who  have  a  title  to  a  portion  of  it:  Ex  parte  Smyth,  1 
Swanst.  33S,  339,  note.  In  a  much  more  general,  but  an  analogous  sense,  it 
is  used  to  designate  the  contribution  which  is  to  be  made  by  different  per- 
sons, having  distinct  rights,  towards  the  discharge  of  a  common  burden  or 
charge,  to  be  borne  by  all  of  them:  1  Story's  £q.  Jur.  (12th  ed.),  sec.  470. 
In  the  latter  sense,  this  subject  has  been  several  times  considered  in  this 
aeries.  In  NaUer  v.  Stanley,  13  Am.  Dec.  695,  note,  contribution  among 
holders  of  incumbered  lands  is  considered  at  length.  Also  in  Hendenon  v. 
McDuffee,  20  Id.  559,  note,  contribution  among  joint  principals,  one  being 
insolvent,  is  discussed.  And  in  Morrison  v.  Btchcith,  16  Id.  141,  note,  con- 
tribution among  persons  holding  lands  affected  by  mortgage,  and  the  circum- 
stances that  must  exist  before  such  contribution  can  be  enforced,  is  considered. 
Also  in  JIarri8on  v.  Lane^  27  Id.  612,  note,  contribution  between  co-suretiei 
is  reviewed.  It  is  here  proposed  briefly  to  treat  of  the  application  of  the 
subject  of  apportionment  to  contracts  in  general,  leaving  its  application 
specially  to  rents,  commons,  and  the  like,  to  be  considered  at  some  future 
time;  and  to  show  to  what  extent,  if  at  all,  a  contract  that  is  entire  may,  in 
an  action  upon  it,  be  apportioned. 

Apportionment  or  Contracts,  as  applied  to  contracts  in  general,  con- 
sists in  the  allowance  upon  a  partial  performance,  of  a  proportionate  part  of 
what  the  party  would  have  received  as  a  recompense  for  entire  performance: 
Abb.  L.  Dictw,  title  Apportionment.  A  familiar  and  well-settled  principle  of 
the  common  law  is,  that  an  entire  contract  can  not  be  apportioned:  2  Pan. 
on  Con.,  6th  ed.,  520;  1  Story  Eq.  Jur.,  12th  ed.,  sec  470;  2  Chit.  Con.,  11th 
Am.  ed.,  1080.  The  reasons  generally  advanced  in  support  of  this  rule  are, 
that  inasmuch  as  a  contract  which  is  entire,  is  founded  upon  a  consideratioa 
depending  upon  the  entire  performance  of  an  act,  when  from  any  cause  it  if 
not  wholly  performed,  the  casus/cecUrut  does  not  arise,  and  the  Law  will  nol 
make  provisions  for  exigencies  which  the  parties  have  neglected  themselvea 
Courts  of  justice  can  only  carry  into  effect  such  contracts  as  parties  have 
made.  They  can  not  make  contracts  for  them,  or  alter  or  vary  those  mads 
by  them.  Thus  says  the  reporter  in  the  note  to  Ex  jnirte  Smyth,  1  Swanst 
338:  **Iu  its  familiar  practical  applications,  the  principle  that  an  entire  con- 
tract can  not  be  apportioned,  seems  founded  ou  reasoning  of  this  nature:  that 
tho  subject  of  the  contract  being  a  complex  event  constituted  by  the  per- 
formance of  various  acts,  the  imperfect  completion  of  the  event,  by  the  per- 
formance of  some  only  of  those  acts  (as  service  during  a  portion  of  the  spe- 
cified period,  navigation  to  an  extent  less  than  tho  voyage  imdertaken),  can 
not,  by  virtue  of  that  contract,  of  which  it  is  not  the  subject,  afford  a  titls 
to  the  w]ioIe,  or  to  any  part,  of  the  stipulated  benefit.**    Similar  reasons  an 
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advanced  by  Story:  "That  as  the  contract  is  founded  upon  a  consideration 
dependent  upon  the  entire  perfontiu*ce  of  the  act,  and  if  from  any  cause  it  is 
not  wholly  performed,  the  ecuus /(xderia  does  not  arise,  and  the  law  will  not 
make  provisions  for  exigencies  which  the  parties  have  neglected  to  provide 
for  themselves:**  1  Story  £q.  Jur.,  12th  ed.,  sec.  470. 

In  such  cases,  whether  the  non-performance  has  arisen  from  the  design  or 
negligence  of  the  party  bound  to  perform  the  contract,  or  from  inevitable 
cttsnalty  or  accident,  is  wholly  immaterial  to  the  rights  of  the  other  party. 
The  contract  in  each  case  being  entire,  .and  not  having  been  completely  exe- 
cuted, cannot  beapportioned:  Paradinev.JaTie,  AL26;  Story  on  Bail.,  sec.  30; 
1  Story  £q.  Jur.  (12th  ed.)  sec.  470.  Thus  where  a  person  was  appointed  to 
receive  rents  at  a  salary  of  one  hundred  pounds  per  annum,  and  he  died  at 
the  end  of  three  quarters  of  the  year,  while  in  the  service;  it  was  held  that 
his  executor  could  not  recover  seventy-five  pounds  for  tho  three  quarters' 
service  upon  the  ground  that  the  contract  was  entire  and  could  not  be  appor- 
tioned: Countess  of  PlymoxiUi  v.  Throffmorton,  I  Salk.  65;  S.  C,  3  Mod.  153. 
So  where  the  mate  of  a  ship  engaged  for  a  voyage  at  thirty  guineas,  and  died 
daring  the  voyage,  it  was  held,  that  at  law  there  could  be  no  apportionment 
of  the  wages:  CuUer  v.  Powell,  G  T.  R.  320.  So  where  seamen  entered  into 
articles  to  serve  for  monthly  wages  on  board  a  ship  bound  for  Madeira,  etc., 
and  to  return  to  London,  and  agreed  that  they  should  not  be  entitled  to  any 
wages  until  the  arrival  of  the  ship  at  London,  it  was  held,  that  although  the 
abip  earned  freight  on  her  outward  voyage,  yet,  that  being  lost  on  her  pas- 
sage home,  the  seamen  could  not  recover  wages  jyro  rata  upon  the  outward 
voyage:  Af/pleby  v.  Dods,  8  East,  300.  So  where  a  plaintiff  contracted  to 
lumish  and  put  up  on  defendant's  premises  at  L. ,  a  completed  machine  of  a 
specified  kind,  "  all  ready  to  make  gas; "  and  defendant  agreed  to  pay  freight 
on  the  machine  from  New  York,  to  furnish  tank  and  house  and  to  pay  fifteen 
hundred  dollars  when  the  works  were  on  the  ground;  and  plaintiff  shipped 
the  castings  and  materials  for  the  machine,  which  defendant  received  and 
paid  freight  thereon,  but  then  refused  to  allow  plaintiff  to  put  up  the  machine, 
it  was  held  that  the  contract  was  entire,  and  that  the  contract  price  was  not 
divisible,  and  that  no  recovery  could  be  had  for  any  portion  of  it:  Butler  v. 
Butler,  77  N.  Y.  472.  So  where  one,  for  a  stipulated  price,  undertakes  to 
find  a  pnrchaser  for  a  farm,  he  is  not  entitled  to  anything  unless  he  finds  a 
purchaser  willing  to  buy  the  whole  farm:  Weber  v.  Clark,  24  Minn.  354. 
Cases  of  this  kind  are  very  numerous.  A  few  only  need  be  cited:  Jesse  v. 
Roy,  1  Cromp.  M.  &  R.  316;  Ex  parte  Smytlt,  1  Swanst.  338,  and  cases  cited 
in  note;  1  Story  £q.  Jur.  (12th  ed.),  sees.  101,  102,  103,104,  470,  471,  471a; 
Hartley  v.  Decker,  89  Pa.  St.  470;  Tarbox  v.  Hartensiein,  4  Baxter  (Tenn.) 
78;  nocltoell  v.  Newton,  44  Conn.  333;  ScheUuid  v.  Erpeldiny,  6  Or.  258. 

In  some  cases  it  has  been  held,  that  where,  in  a  contract  of  service,  the  per- 
son performing  the  service  dies  before  the  time  expires,  the  contract  may 
be  apportioned.  Thus,  where  a  slave  was  hired  for  a  year  and  died  before  tho 
expiration  thereof,  it  was  decided  that  the  hirer  was  entitled  to  a  corre- 
sponding abatement  of  the  hire:  George,  v.  ElUott,  2  Hen.  &  M.  5;  Townsend  v. 
Hill,  18  Tex.  422.  Decisions  of  this  kind  seem  to  be  founded  upon  tho 
principle  that  a  person  is  not  compelled  to  perform  his  contract  when  pre- 
venteil  from  doing  so  by  the  act  of  God,  and  that  when  from  such  cause  the  full 
performance  of  an  entire  contract  is  prevented,  it  may  be  apportioned.  Such 
decisions,  however,  interpolate  into  the  contract  of  the  parties'  conditions 
which  they  did  not  insert,  and  which,  if  they  had  desired  to  be  released  upon 
the  happening  of,  they  would,  no  doubt,  have  provided  for.  Tho  better  rea- 
Boning  seems  to  be  with  those  cases  holding  a  different  doctrine:  Lemtard  ▼• 


520  CUTHBERT  V   KuHN.  [Pchd. 

Doffntony  11  Ga.  109;  2  Smith  Lead.  Cap  44;  note  to  Cutter  v.  Poif«?i,  6  T. 
R.  320,  and  cases  there  cited.  Where,  however,  the  fulfillment  of  a  contract 
is  prevented  by  the  supreme  power  of  the  state,  it  may  be  apportioned: 
Melville  v.  De  Wolf^  82  Eng.  Com.  L.  844.  This  common  law  rule  of  the  non- 
apportionment  of  contracts  that  are  entire  is  simply  a  rale  of  constnictioQ 
founded  upon  the  intention  of  the  parties,  and  not  a  rule  of  law  controlling 
such  intention:  2  Pars,  on  Con.,  6th  ed.,  621.  Consequently,  parties  may, 
by  apt  words,  make  contracts  which  shall  be  apportionabl&  No  rule  of  law 
prevents  them  from  doing  so,  provided  they  make  their  intention  manifest 
"  Thus,  if  A.  and  B.  make  a  contract,  by  virtue  of  which  A.  is  to  enter  into 
the  service  of  B.,  at  the  rate  of  ten  dollars  per  month,  and  continue  so  long  as 
it  shall  be  agreeable  to  both  parties,  such  contract  is  clearly  apportionable;  for 
neither  the  extent  of  the  service  nor  the  amount  of  the  consideration  is  filed 
by  the  contract,  but  only  a  certain  relation  and  proportion  between  them. 
And  contracts  have  been  held  apportionable  in  which  the  service  to  be  per* 
formed  was  specified  and  fixed,  but  the  consideration  to  be  paid  was  left  to  be 
implied  by  law.  But  this  can  not  be  laid  down  as  a  general  rule  of  law:**  2 
Pars,  on  Con.,  6th  ed.,  521. 

In  Roberta  v.  Havelock,  3  Bam.  &  Adol.  404,  which  was  an  action  for  woik 
and  materials,  the  plaintiff,  a  shipwright,  had  engaged  to  put  a  ship  of  the  de- 
fendant into  thorough  repair.  Before  the  repairs  had  been  completed,  the 
plaintiff  demanded  payment  for  what  he  had  already  done,  and  refused  to 
complete  the  job  without.  The  defendant  refused  payment,  and  thereapon 
the  action  was  brought,  and  a  verdict  found  for  plaintiff  which  defendant 
moved  to  set  aside,  on  the  ground  that  the  contract  was  still  open.  Lord 
Tenterdcn  said:  "  I  have  no  doubt  that  the  plaintiff  in  this  case  was  entitled 
to  recover.  In  Sinclair  v.  Botcles,  9  Bam.  &  Cress.  92,  the  contract  was  to 
do  a  specific  work  for  a  specific  sum.  There  is  nothing  in  the  present  cnse 
amounting  to  a  contract  to  do  the  whole  repairs  and  make  no  demand  till 
they  were  completed.  The  plaintiff  was  entitled  to  say  that  he  would  pro- 
ceed no  further  with  the  re^mirs  till  he  was  paid  what  was  already  due.** 
This  case  has  been  here  referred  to  somewhat  at  length,  not  because  of  its 
being  particularly  illustrative  of  the  subject  under  consideration,  but  princi- 
pally for  the  purpose  of  giving  the  remarks  of  Mr.  Smith  in  the  note  to  Ctd- 
ler  V.  Powell,  1  Smith  Lead.  Cas.  29,  30,  in  referring  to  Roberta  v.  Uateloct, 
which  it  is  conceived  are  particularly  valuable  in  a  discussion  upon  the  pros* 
ent  subject. 

After  having  stated  the  case  and  quoted  the  remarks  of  Lord  Tenterden, 
he  says:  *'  From  these  words  it  may  be  thought  that  his  lordship*s  judgment 
proceeded  on  the  ground,  that  the  x)crformance  of  the  whole  work  is  not  to  be 
considered  a  condition  precedent  to  the  payment  of  any  part  of  the  price,  ex- 
cepting wlien  the  sum  to  be  paid  and  tlic  work  to  be  done  are  both  specified 
(unless,  of  course,  in  case  of  special  terms  in  the  agreement  expressly  impos- 
ing such  condition);  and  certainly  good  reasons  may  be  alleged  in  favor  of 
such  a  doctrine,  for  when  the  price  to  be  paid  is  a  specific  sum,  as  in  Sinclair 
V.  Bowles,  it  is  clear  that  the  court  and  jury  can  have  no  right  to  apportion 
that  which  the  parties  themselves  have  treated  as  entire,  and  to  say  that  it 
shall  be  paid  in  installments,  contrary  to  the  agreement,  instead  of  in  a  ronnd 
sum,  as  provided  by  the  agreement:  but  wliere  no  price  is  specified,  this  diffi- 
culty does  not  arise,  and  perhaps  the  true  and  right  presumption  is,  that  the 
party  intended  to  keep  pace  with  the  accrual  of  the  benefit  for  which  pay- 
ment is  to  be  made.  But  this,  of  course,  can  only  be  where  the  consideration 
is  itself  of  an  apportionable  nature;  for  it  is  easy  to  put  a  case  in  which, 
though  no  price  has  been  specified,  yet  the  consideration  is  of  soindivisiblaa 
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nataiey  that  it  would  be  abeurd  to  say  that  one  part  should  be  paid  for  before 
tbe  remainder;  as  where  a  painter  agrees  to  draw  A.'s  likeness,  it  would  be 
absurd  to  require  A.  to  pay  a  ratable  sum  on  account  when  half  the  face  only 
had  been  finished:  it  is  obvious  that  he  has  then  received  no  benefits,  and 
never  will  receive  any,  unless  the  likeness  should  be  perfected.  There  are, 
however,  cases,  that,  for  instance,  of  Roberta  v.  IJavelock,  in  which  the  coii 
lideration  is  in  its  nature  apportionable,  and  there,  if  no  entire  sum  had  been 
■greed  npon  as  the  price  of  the  entire  benefit,  it  would  not  be  unjust  to  pre- 
sume that  the  intention  of  the  contractors  was,  that  the  remuneration  should 
keep  pace  with  the  consideration,  and  be  recoverable  toUes  quotiea  by  action 
on  a  quantum  meruit"  See  also,  as  further  illustrating  this  rule,  Withers  v. 
Reynolds^  2  Bam.  &  AdoL  882;  SicUea  v.  PaUison,  14  Wend.  257;  Wade  v. 
Haycock,  25  Pa.  St  382;  ScoU  v.  Kittanning  Coal  Co.,  89  Id.  231;  Tenney  v. 
Muloaney^  8  Or.  129. 

Appoktioniient  of  Contracts  by  Courts  or  Equity. — Courts  of  equity 
in  the  application  of  this  doctrine  of  the  common  law  have  generally,  but 
not  universally,  adopted  the  maxim,  cequitas  sequitur  legem:  1  Story  Eq.  Jur., 
12th  ed.,  sec.  470.  Where,  however,  equitable  circumstances  intervene,  redress 
has  often  been  granted:  Id.,  sec.  472;  JIale  v.  Webb,  2  Bro.  Ch.  78;  Ex  parte 
Sandby,    1  Atk.   149;   Nevfton  v.  Rowse,  1  Vem.  460;  Lockley  v.  Eldridge, 
Unch,  124;  Soam  v.  Bowden,  Id.  396;  Hirst  v.  Tolson,  13  Jur.  596.     Thus, 
where  a  solicitor,  to  whom  a  clerk  was  articled,  died  shortly  after  the  ex- 
piration   of  the  second  year  of  the  articles,  equity  decreed  a  return  of  a 
proportionate  part  of  the  premium  of  clerkship,  upon  a  bill  filed  on  behalf  of 
the  clerk:  Hirst  v.   ToUon^  supra.     So,  where  an  attorney,    while  he  lay 
ill,  received   the  sum  of  one  liimdred  and  twenty  guineas  for  a  clerk  who 
was  placed  with  him,  and  he  died  within  three  weeks  afterwards,  the  court 
decreed  a  return  of  one  hundred  guineas,  notwithstanding  the  articles  pro- 
vided, that  in  case  of  the  attorney's  death,  sixty  ppunds  only  should  be 
returned :  Newton  v.  Rowse,  1  Vem.  460.     The  latter  case  was  referred  to  in 
HaU  V.   Webb,  2  Bro.  Ch.  80,  by  Lord  Kenyon,  as  carrying  the  jurisdiction 
of  courts  of  equity  "  as  far  as  could  be,  by  rctumiug  a  larger  sum  than  that 
•greed  for;"  and  Story  adds,   **  for  it  overturned  the  maxim,  modus  et  conven- 
tio  vtncunt  legem:"  1  Story  Eq.  Jur.,  12th  ed.,  sec.  472.     So,  wliere  an  ap- 
prentice had  been  discharged  from  service,  in  consequence  of  the  misconduct 
of  the  master,  it  was  decreed  that  the  indentures  of  apprenticeship  should  be 
delivered  up  and  a  part  of  the  apprentice  fee  paid  back:  Lockley  v.  Eldridge, 
Finch,  124.     See  Soam  v.  Bowden,  Id.  396.     The  mere  refusal  of  the  master 
to  allow  his  apprentice  to  work,  although  without  excuse,  is  not  sufficient  for 
a  court  of  equity  to  decree  a  cancellation  of  the  articles  of  apprenticeship 
and  a  return  of  the  premium  or  a  part  thereof:  WM  v.  Euulaml,  7  Jur.  (N. 
S.)  153.     In  this  case  it  was  held,  that  the  proper  remedy  in  such  a  case  was 
by  an  action  at  law  for  damages,  and  the  court  refused  to  follow  the  case  of 
Therman  v.  Abell,  cited  as  Sherman  v.  Abelh  2  Vem.  64,  where  it  was  held 
that  a  tradesman  who  turns  away  his  apprentice  for  negligence  and  mis- 
demeanor, would  be  decreed  to  *' refund  a  part  of  the  money  he  had  with 
him;"  but  said  that  Argles  v.  Heaseman,  1  Atk.  518,  was  to  be  followed  as  a 
correct  determination  of  the  law.     In  the  latter  case  it  was  held  that  a 
misuser  of  an  apprentice  is  no  foundation  for  coming  into  equity  to  restraia 
an  action  at  law  brought  by  the  master  against  the  apprentice's  father  for  a 
breach  of  covenant  in  quitting  the  master's  service,  because  if  it  appeared  in 
the  action  at  law  that  there  had  been  a  misuser,  then  there  would  he  no 
breach  of  the  bond  shown.     It  may  be  well  to  remark,  that  although  Lord 
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Hardwicke  held  tbat  the  plaintiff  was  not  entitled  to  an  injunction,  yet  the 
one  granted  was  snbseqaently  made  x)erpetnal  upon  the  consent  of  tiie  de- 
fendant. 

Appobtionhent  of  DiTiDEinxs. — ^In  Ex  parte  Bulledge,  14  Am.  Dec.  690, 
it  was  held,  that  where  a  person  who  was  entitled  for  life  to  dividendB  on 
certain  bank  stock,  *'to  be  paid  half  yearly  as  they  shall  be  received  from  the 
bank,"  died  just  before  a  semi-annual  dividend  was  declared,  such  divl- 
dend  should  be  apportioned  and  a  part  paid  to  his  executor.    This  case  wsi 
decided  upon  the  authority  of  those  cases  which  hold  that  wherever  an  inter- 
est is  daily  accruing  it  may  be  apportioned.     Such  was  the  case  of  Btmner  v. 
Lowe,  13  Ves.  135,  where  interest  on  a  bond,  accruing  de  die  in  diem,  was 
decreed  to  be  apportioned.     So  in  Hay  v.  Palmer,  2  P.  Wms.  (303,  a  fond  for 
maintenance  was  directed  to  be  apportioned,  "for  it  is  for  daily  support." 
Notwithstanding  these  reasons,  the  decision  in  Kx  parte  Rutledge  is,  ae  is 
stated  in  the  note  to  that  case,  contrary  to  the  generally  accepted  role.    All 
text- writers,  as  far  as  our  examination  extends,  lay  down  the  general  role^ 
**  that  a  holder  of  stock  has  a  right  to  receive  aU  dividends  declared,  and  it 
makes  no  difference  when  they  are  earned:"  Ang.  &  Ames  on  Corp.  (lOthed), 
sec  557,  note  a.     To  the  same  effect  is  Field  on  Corporations,  sec  104.    The 
difSculty  of  ascertaining  the  time  when  the  earnings  of  a  corporation  were 
made,  and  that  they  are  variable  of  necessity,  are  expressly  stated  as  the 
grounds  on  which  the  courts  in  many  instances  have  declared  that  dividends 
are  not  apportionable:  Ex  parte  Rutledge,  14  Am.  Dec  G97,  note,  and  cases 
there  cited.    See  also  Oiford  v.  Thompson,  115  Mass.  478;  McKeen's  app&Ut 
42  Pa.  St.  470. 


Maceinlet  v.  McGregor.    Mackinlet  v.  Hewttt. 

[3  Whakos*  SG9.1 

HcrsBAND  AND  WiTE,  BT  THE  CiviL  Law,  are  for  most  purposes  treated  as 
separate  distinct  persons,  entitled  to  sue  and  to  contract  with  one  another. 

Husband  and  Wite,  bt  the  Common  Law,  are  treated  as  one  for  most  por* 
poses,  and  the  husband  as  being  that  one. 

M  ABRiED  Woman  can  not  Contiiaot  so  as  to  render  herself  personally  liaUs. 

Makbied  Woman  mat,  as  Agent  of  hrr  Husband,  make  hira  responsiUs 
on  contracts,  if  the  circumstances  are  each  as  to  show  his  assent,  express 
or  implied. 

Husband,  by  not  Retubnino  Goods  Ordered  by  Wife,  may  adopt  her  p«ff- 
chase  of  them,  even  when  living  separate  from  her. 

Husband  must  Dissent  from  Wife's  Contract,  if  known  to  him,  in  order 
to  avoid  responsibility  for  it. 

Credit  being  Given  to  the  Wife  alone,  the  husband  is  not  liable 

Purchase  Made  to  Defraud  the  Vendor  by  selling  them  for  a  less  prios 
and  without  paying  for  them,  may  be  treated  as  void  by  him,  and  he  may 
reclaim  the  goods;  but  he  must  promptly  disavow  the  contract  after  hav- 
ing notice  of  the  fraud. 

Byidencb  to  Show  Fraudulent  Purchase.— The  sudden  expansion  of  butt* 
ness,  the  accumulation  of  goods  beyond  the  ordinary  amount,  the  im- 
mediate sale  of  some  of  them  at  a  reduced  price,  and  their  repurchase, 
and  the  refusal  to  pay  for  goods  under  pretense  that  they  were  bought 
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by  the  debtor's  ^rifc,  all  tend  to  show  a  preconceived  design  to  defraad. 
The  transactions  and  declarations  of  the  wife  in  making  the  several  pur- 
chases are  also  admissible. 

Tiinx)B  KAT  Elsct  to  Consider  Contbagt  at  an  End  if  vendee  diaavowi 
all  property  in  the  goods  and  refuses  to  pay  for  them. 

Husband  is  Liable  vob.  Torts  of  Wife,  and  an  action  may  be  sustained 
against  him  to  recover  goods  of  which  she  holds  possession. 

PuA  07  NoN  Cepit  in  REPLEVIN  admits  property  in  plaintiff,  and  takes  issue 
on  the  caption  and  detention  only. 

Witnesses. — If  several  have  agreed  in  the  event  of  recovery  to  share  the  pro- 
ceeds, neither  is  competent  as  a  witness. 

Cross-examination  of  Witnesses  can  not  be  made  available  by  a  party  to 
prove  an  affirmative  before  he  has  opened  his  casa 

Dexubber  to  Evidence  admits  every  fact  which  the  jury  might  properly 
infer  from  the  evidence. 

Writs  of  error  to  the  district  court  for  the  city  and  county  of 
Philadelphia.  In  the  first  case,  Edward  Mackinley ,  plaintiff  iu 
error,  was  defendant  below,  and  Bobert  McGregor,  defendant 
in  error,  plaintiff  below.  The  action  was  replevin.  The  sher- 
iff's return  was  eloigned.  Defendant  pleaded:  1.  Non  cepit; 
2.  Property  in  Mary  Mackinley.  Issue  was  joined  on  the  first 
plea;  and  to  the  other,  plaintiff  replied  that  Mary  was,  at  the 
taking  and  detention,  the  wife  of  defendant.  This  plea  was 
subsequently  withdrawn  and  the  case  tried  on  the  issue  of  non 
eepU.  The  evidence  showed  that  in  the  summer  of  1834,  the 
defendant  married  Mary  Snyder,  who  had  been  for  some  years 
engaged  in  the  corsetmaking  and  retail  haberdashery  business. 
After  their  marriage  the  business  was  carried  on  in  the  married 
name  of  Mary  Mackiuley.  The  defendant  and  his  wife  lived  to- 
gether in  the  same  building  in  which  she  had  her  store,  and  the 
stock  on  hand  at  their  marriage  was  worth  about  twenty  thou- 
sand dollars.  Shortly  after  the  marriage  Mary,  whose  credit 
was  excellent,  purchased  a  large  amount  of  goods  on  credit, 
aod  in  the  autumn  of  1835  she  had  a  stock  on  hand  of  the  value 
at  cost  of  seventy-eight  thousand  dollars,  and  was  iudebted  in 
different  amounts  exceeding  ninety  thousand  dollars.  The  de- 
fendant was  aware  of  the  general  character  of  his  wife's  deal- 
ings, and  had  never  interfered  to  prohibit  them;  but  on  the 
eontrary,  had  negatively  countenanced  them.  The  debts  re- 
maining unpaid,  both  Mary  and  her  husband  were  applied  to 
for  payment,  when  the  former  deuied  -her  liability  because  she 
was  a  married  woman,  and  he  denied  that  he  ever  was  liable. 
The  creditors  thereupon  brought  suits  against  the  wife,  and 
others  against  the  defendant,  on  promissory  notes  given  by  her 
for  the  goods  sold,  and  also  for  goods  sold  and  delivered.    These 


621  Maceinley  v.  McGbeoob.  [Peun. 

actions  were  commeDced  in  the  district  court  of  Philadelphia, 
and  from  proceedings  had  therein,  and  from  affidavits  of  de- 
fense filed,  it  appeared  that  the  defendant  disclaimed  all  par- 
ticipation in  his  wife's  business,  and  all  liability  on  her  contracts. 
About  the  time  these  suits  were  commenced,  the  creditors 
discovered  that  a  portion  of  the  goods  that  had  been  sold 
to  Maiy  were  stored  away  in  a  building  back  of  her  store, 
and  thereupon  they  brought  actions  of  replevin  to  recover 
such  goods,  on  the  ground  of  a  disaffirmance  of  the  sales. 
The  present  action  was  of  this  kind.  Plaintiff  sought  to  avoid 
the  sales  for  three  reasons:  1.  Because  the  defendant  had  dis- 
claimed the  existence  of  any  contract  for  the  purchase  of  the 
goods  and  had  thereby  disclaimed  the  only  ground  on  which 
the  property  could  have  vested  in  himself;  his  wife,  a  married 
woman,  being  incapable  of  acquiring  property  otherwise  than 
for  him.  2.  That  the  plea  of  non  cepU  was  a  disclaimer  of  the 
property  in  the  defendant  and  an  admission  that  it  was  in  plaint- 
iff. 8.  That  the  defendant's  wife  had  been  guilty  of  fraud  in 
obtaining  possession  of  the  goods  under  the  fiction  of  a  purchase, 
as  her  husband's  agent,  for  the  purpose  of  a  business  which  she 
was  carrying  on  with  his  sanction,  when  the  real  object  of  ibe 
purchases  was  an  accumulation  of  goods  for  secret  purposes,  with- 
out any  intention  of  paying  for  them.  At  the  time  of  her  mar- 
riage Mrs.  Mackinley  was  the  owner  of  certain  real  and  personal 
property,  all  of  which  was  settled  before  her  marriage  in  trust 
for  her  separate  use.  Some  of  the  liens  on  this  property  were 
paid  off  with  funds  raised  upon  the  credit  of  the  business  car- 
ried on  in  her  name.  To  prove  fraud,  the  plaintiff  also  intro- 
duced evidence  showing  that  the  defendant's  wife  had  purchased 
other  goods  on  credit  in  New  York  and  had  allowed  them  to  he 
sold  at  a  great  sacrifice.  Also  that  when  the  sheriff  came  to  ex- 
ecute the  writs  of  replevin,  Mrs.  Mackinley  and  others  in  her 
employ  had  concealed  some  of  the  goods  and  cut  off  the  private 
marks,  in  order  to  prevent  the  sheriff  from  finding  the  goods 
mentioned  in  the  respective  writs.  On  September  14, 1835,  the 
plaintiff  and  a  large  number  of  the  other  creditors  of  the  de- 
fendant's wife  entered  into  an  agreement,  by  which  the  affairs 
of  Mary  Mackinley  were  to  be  investigated  and  such  legal  pro- 
ceedings as  were  thought  best  taken.  On  the  eighth  of  October, 
1835,  plaintiff  entered  into  another  agreement  with  anumherof 
the  creditors  by  which  all  replevins  and  other  processes  that 
had  been  issued  were  to  be  for  the  common  benefit  of  all  who 
signed  the  agreement  of  September  14.     Certain  persons  who 
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Bigned  the  t^vo  agreements  just  mentioned  were  called  as  wit- 
nesses aud  objected  to  as  incompetent,  and  thereupon  they  exe- 
cuted mutual  releases  with  plaintiff,  but  the  costs  were  not  paid 
into  court;  and  thereupon  the  court  admitted  them  as  witnesses 
against  defendant's  objection.  E.  E.  Mitchell,  one  of  the  firm 
of  A.  T.  Stewart  &  Co.  of  New  York,  testified,  against  defend- 
ant's objection,  that  a  quantity  of  black  shawls,  bought  of  them 
on  credit  by  the  defendant's  wife,  were  sent  to  auction  and  sac- 
rificed for  cash,  and  afterwards  repurchased  by  her  for  a  higher 
price.  The  witness  described  the  shawls,  and  plaintiff  offered 
to  prove  that  the  tickets  on  them  were  sent  to  the  house  of  the 
witness,  who  could  identify  them.  The  defendant  objected  to 
snch  proof,  but  the  court  admitted  it.  The  witness  then  testified 
that  "  a  ticket  like  tickets  on  the  shawls  which  she  had  bought 
was  returned  to  them  in  a  letter;  that  the  ticket  was  such  an 
one  as  had  been  on  the  shawls  sold  at  eleven  dollars."  He  was 
then  asked  by  whom  was  the  ticket  returned;  which  was  ob- 
jected to  by  defendant;  and  the  judge  permitted  the  witness  to 
be  asked  by  whom  the  letter  purported  to  be  signed  and  sent, 
and  from  what  place,  and  defendant  excepted. 

The  following  errors  assigned  will  be  the  only  ones  necessary 
to  be  stated,  as  they  only  were  considered  at  length  in  the  opinion: 
1.  In  admitting  as  witnesses  those  persons  who  signed  the  agree- 
ments entered  into  September  14  and  October  8,  because,  being 
interested  in  the  action,  they  were  incompetent.  2.  That  the  judge 
admitted  to  be  read  in  evidence  the  affidavit  of  Mrs.  Mackinley, 
made  in  a  certain  action  in  the  district  court  of  Philadelphia. 
3.  That  the  judge  refused  to  permit  the  defendant's  counsel  to 
ask  Philip  Kelly,  a  witness  of  the  plaintiff,  then  under  cross- 
examination,  the  following  question:  '*Froui  whom  have  you 
beard  anything  in  relation  to  that  offer,  if  an  offer  was  made?" 
meaning  an  offer  by  Mrs.  Mackinley  to  surrender  all  her  goods 
to  her  creditors^  namely,  to  the  said  witnesses  and  others;  he 
having  already  proved  he  had  heard  such  an  offer.  4.  That  the 
judge  admitted  evidence  by  Edward  E.  Mitchell  and  John  H. 
Obertieffer  of  transactions  irrelevant  to  the  issue;  viz.,  of  pur- 
chases of  merchandise  by  defendant's  wife  of  A.  T.  Stewart  & 
Ck>.,  and  of  purchases  at  auction  in  Philadelphia.  5.  That  the 
judge  admitted  evidence  by  the  said  Edward  E.  Mitchell,  of 
what  Mrs.  Mackinley  said  in  defendant's  absence,  of  a  portion 
of  the  merchandise  going  to  Edward  Cunningham,  and  of  his 
sending  it  to  auction.  6.  That  the  judge  admitted  evidence  by 
the  said  Mitchell  of  his  inferences  from  certain  supposed  tick-^ 
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ets  or  murks,  as  to  certain  black  shawls  beiog  part  of  the  said 
goods,  and  being  sent  to  auction.  7.  That  the  judge  admitted  the 
said  Mitchell  to  prove  the  contents  of  a  letter  not  in  the  defend- 
ant's keeping  or  possession — to  saj  by  whom  the  same  pur- 
ported to  be  signed  and  sent,  and  from  what  place.  8.  Thai 
the  court  refused  to  permit  the  defendant  to  cross-examine  the 
witness  Mitchell,  to  show  that  the  witnesses  for  plaintiff  were 
actuated  by  a  feeling  of  strong  resentment  against  the  defend- 
ant and  his  wife,  and  to  show  a  combination  by  them  against 
the  latter.  9.  That  the  judge  refused  to  permit  the  defendant's 
counsel  to  cross-examine  John  Stokes,  a  witness  of  plaintiff,  to 
prove  that  the  auction  sales  given  iti  evidence  by  the  plaintiff 
of  the  goods  bought  by  defendant's  wife  from  Alexander  Stew- 
art &  Co.,  was  the  only  sale  at  auction  by  her;  and  that  it  was 
made  under  the  pressure  of  a  threatened  execution,  thus  to  re- 
pel the  plaintiff's  allegation  of  fraud,  founded  on  that  sale,  and 
the  general  allegation  of  fraud. 

The  second  case  of  Mackinley,  plaintiff  in  en^or,  against  Hew- 
itt, defendant  in  error,  differed  from  the  above  in  certain  par- 
ticulars, the  only  one  necessary  to  state  being,  that  when  the 
persons  who  signed  the  agreements  of  September  14  and  Octo- 
ber 8  were  offered  as  witnesses  and  admitted  by  the  couit,  a 
sufficient  sum  of  money  to  cover  the  costs  was  deposited  in 
court.  The  defendant,  upon  the  plaintiff  closing  his  evidence 
in  the  last  case,  demurred  thereto,  and  plaintiff  joined  in  th« 
demurrer,  which  was  overruled,  and  judgment  given  for  the 
plaintiff  Hewitt. 

G.  IngersoU  and  J,  B.  Ingersoll,  for  the  plaintiff  in  error  in 
both  cases. 

Eohomb  and  F,  W.  EubbelL  for  the  defendant  in  error  Mc- 
Gregor. 

F,  W,  HubbeU  and  Cadwalader,  for  the  defendant  in  error 
Hewitt. 

By  Court,  Roqebs,  J.  By  the  civil  law,  husband  and  wif« 
are  considered  as  persons  capable  of  distinct  and  separate  rights, 
and  of  making  separate  contracts,  and  they  may  even  sue  each 
other,  as  independent  individuals;  but  by  the  common  law  thej 
are  looked  upon  as  one  person;  the  legal  existence  of  the  wife 
is,  to  all  civil  purposes,  merged  in  that  of  her  husband;  and 
consequently,  generally  speaking,  any  contract  made  with  her  ii 
absolutely  void.   How  far  a  court  of  chancery  could  reach  her,  in 
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certain  cases,  in  respect  to  her  separate  estate,  does  not  enter 
into  this  controversy;  and  nothing  we  now  say  can  be  construed 
as  having  any  bearing  upon  a  point  which  may  hereafter  arise. 
Bat  although  a  married  woman  is  npt  personally  liable  on  her 
contract,  yet  she  may  act,  and  frequently  does  act,  as  the  agent 
of  her  husband,  and  in  that  capacity  may  charge  him  with  the 
payment  of  goods,  purchased  by  her,  although  she  can  not  buy 
goods  so  as  to  charge  him,  without  his  assent,  either  express  or 
implied.  If  goods  come  to  the  use  of  the  husband,  or  to  the 
use  of  his  family,  with  his  knowledge,  he  is  chargeable;  as  if 
they  are  brought  to  his  house,  and  used  there.  If  the  wife  b« 
aUowed  by  the  husband,  as  is  generally  the  case,  to  be  house- 
keeper, and  to  buy  for  him,  or  buy  necessary  apparel  for  herself, 
or  necessaries  for  herself  and  family,  or  goods  to  carry  on  a 
trade  conducted  by  her,  during  her  cohabitation  with  her  hus- 
band, his  consent  is  presumed.  In  all  such  cases,  the  contract 
is  with  him,  through  the  agency  of  the  wife. 

When  the  husband  dissents  from  such  acts  of  the  wife,  be- 
forehand, no  such  presumption  can  arise;  and,  consequently, 
in  such  cases,  he  is  not  liable  on  contracts  made  with  her. 
Even  where  a  man  and  wife  are  living  apart,  if  the  husband  has 
any  control  over  goods,  improvidently  ordered  by  his  wife,  so 
as  to  have  it  in  his  power  to  return  them  to  the  vendor,  and  he 
does  not  return  them,  or  cause  them  to  be  returned,  he  adopts  her 
act,  and  renders  himself  responsible.  Nor  can  a  husband  and 
wife,  by  any  private  understanding  or  agreement  between  them, 
of  which  others  are  ignorant,  change  their  legal  capacities  and 
characters.  It  follows  from  these  principles,  which  are  sup- 
ported by  reason,  as  well  as  by  the  authorities  that  have  beer 
cited  at  the  bar,  that  if  the  husband  assents,  or  knowing  of  the 
contracts  of  the  wife,  does  not  expressly  dissent,  he  is  charge- 
able with  her  agreement;  or  if  a  contract  be  made  by  the  wife, 
of  which  he  is  afterwards  informed,  and  he  acquiesces  in  it,  by 
using  the  goods,  and  treating  them  as  his  own,  he  can  not 
avoid  the  legal  responsibility  which  the  law  throws  upon  him. 
'Where  the  husband  is  cognizant  of  the  contract,  the  legal  lia- 
bOity  is  incurred;  and  if  he  wishes  to  avoid  responsibility,  it  is 
bis  duty  expressly  to  dissent;  and  if  the  goods  come  into  his 
possession,  with  a  knowledge  of  the  contract,  to  take  the  earliest 
opportunity  to  return  them  to  the  vendor.  It  is  very  clear 
from  the  evidence,  that  Edward  Mackinley  was  perfectly  ac- 
quainted with  the  course  of  dealing  with  his  wife,  before,  at  the 
time,  and  after  the  several  contracts  made  with  her.     His  con- 
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gent  will  therefore  be  presumed;  and  he  can  only  avoid  his  legal 
reBponsibilitj,  by  an  express  disavowal  of  her  acts,  before,  at 
the  time,  or  after  the  contracts  made,  or  bj  an  immediate  x^ 
turn  of  the  goods  to  the  vendor.     But  it  is  contended,  tbst 
where  credit  is  given  to  the  wife,  the  husband  is  not  liable,  al- 
though the  wife  lives  with  her  husband,  and  he  sees  her  in  tbe 
possession  of  the  goods.     For  this  position,  the  plaintiff  in 
error  relies  on  Manby  v.  ScoU,  1  Mod.  138;  Bentley  v.  Oriffin,  5 
Taunt.  356;  Metcalfe  v.  Shaw,  3  Camp.  22,  and  Montague  v.  Ba^ 
edict,  3  Barn.  &  Cress.  631.    In  delivering  the  judgment  of  the 
sourt  in  Man^y  v.  Scott,  Chief  Justice  Hale  says:  ''If  a  man 
liakes  my  wife  and  clothes  her,  this  amounts  unto  a  gift  of  the 
ipparel  unto  her:  11  Hen.  lY.,  83.     And  I  may  take  my  wife, 
with  the  apparel,  and  no  action  lies  against  me.    By  the  same 
reason,  when  a  man  delivers  stufif,  or  other  wares,  to  my  wife, 
knowing  her  to  be  a  feme^overt,  to  make  apparel,  without  mj 
privity  or  allowance,  this  shall  be  construed  to  be  a  gift  of  the 
stuff  unto  her,  and  I  shall  not  be  charged  in  an  action  for  it." 
In  Bentley  v.  Oriffin,  the  question  was,  whether  the  general 
liability  of  the  husband  was  not  repelled  by  the  circumstances 
which  showed  that  the  credit  was  given  to  the  wife.    The  wife 
purchased  some  fashionable  dresses,  unsuited  to  her  conditioii 
in  life;  and  the  only  fact,  from  which  a  knowledge  of  the  sale 
could  be  brought  home  to  him,  was  that  some  of  the  articles 
furnished  by  the  plaintiff,  were  worn  by  her  in  the  presence  of 
her  husband.     But  to  rebut  the  fact  of  knowledge  by  the  hue* 
band,  and  his  consequent  acquiescence,  circumstances  were 
shown  which  rendered  it  clear  to  the  mind  of  the  court,  that 
the  plaintiff  gave  credit  to  the  wife  alone,  without  any  idea  that 
recourse  should  be  had  to  the  husband.     The  bills  drawn  on 
her,  with  a  full  knowledge  that  she  was  a  feme-covert,  were  ao« 
^epted  and  paid  by  her.     She  also  gave  directions  to  the  ser- 
mnt,  when  the  articles  were  brought  home,  to  put  them  away 
so  that  her  husband  might  not  see  them.    It  is  difficult  to  re- 
sist the  conclusion,  that  the  tradesman  and  wife  were  well 
aware  of  their  relative  situations,  and  that  he  was  willing  to 
take  the  chance  of  payment  by  her.    Stone  v.  McNair,  7  T.  B. 
166,^  is  the  case  of  a  loan  to  the  wife,  without  any  authorily  of 
the  husband,  express  or  implied,  for  which  the  husband  was 
held  not  to  be  liable.     Metcalfe  v.  Shaw,  3  Camp.  22,  recognises 
the  general  principle,  that  where  credit  is  given  to  the  wife,  and 
not  to  the  husband,  he  is  not  chargeable.     Wearing  apparal 
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was  supplied  to  a  married  woman,  in  quantities  unsuitable  to 
her  husband's  degree,  and  without  his  knowledge;  for  which 
the  credit  was  given  to  her,  and  her  promissory  note  was  taken 
inpayment.  ''The  action  clearly  can  not  be  maintained  on 
the  promissory  note,"  says  Lord  Ellenborough,  *'  as  the  wife 
had  no  authority,  general  or  special,  from  her  husband  as  his 
agent;  and  I  think,  he  is  not  liable  for  any  part  of  the  goods, 
on  this  plain  ground,  that  they  were  not  supplied  on  his  credit, 
and  the  plaintiff  looked  to  thf  wife  only  for  payment." 

In  Montague  y.  Benedict,  it  appeared  that  the  plaintiff  had, 
in  the  course  of  two  months,  furnished  to  the  defendant's  wife, 
Jewelry  to  the  amount  of  eighty>tbree  pounds,  and  had  always, 
when  called  on,  avoided  seeiug  the  defendant;  that  goods  to 
that  amount  were  in  no  respect  necessary  to  the  defendant's 
station  in  life.  It  was  held,  that  as  there  was  no  evidence  of 
any  assent  of  the  husbaud  to  the  contract  made  by  his  wife,  an 
action  for  the  price  of  the  goods  could  not  be  maintained.  In 
order  to  avoid  the  responsibility  which  the  law  throws  upon  the 
husband,  there  must  be  a  want  of  knowledge  of  the  transaction, 
an  absence  of  assent,  either  express  or  implied,  and  moreover, 
the  credit  must  be  given  to  the  wife,  and  not  the  husband. 
And  this  unquestionably  is  the  amount  of  the  cases  which 
have  been  cited.  With  this  qualification,  I  fully  subscribe  to 
the  soundness  of  the  principles  stated.  They  are  necessary  to 
protect  husbands  from  the  folly  or  fraud  of  tradesmen  on  the 
one  hand,  and  the  improvidence  of  wives  on  the  oth^;  but 
this  principle  can  not  apply,  where  the  contract  is  made  with 
his  knowledge  and  assent.  Where  he  assents  beforehand,  or 
knows  of  it,  and  does  not  expressly  forbid  it,  or  either  uses  the 
articles  himself,  or  permits  his  family  to  use  them,  it  would  be 
a  gross  fraud  to  attempt  to  shield  himself  from  payment. 
Whether  the  credit  is  given  to  the  wife,  is  a  question  of  fact 
for  the  consideration  of  the  jury ;  but  I  can  not  believe,  that 
where  a  husband  is  well  acquainted  with  the  course  of  dealing 
in  which  his  wife  is  engaged,  when  he  'does  not  forbid  it,  nor 
take  any  steps  to  put  others  on  their  guard,  these  cases  can  be 
made  to  apply.  Mrs.  Mackiiiley  denies  her  liabihty,  because 
she  is  9i  feme-covert;  and  Edward  Mackinley,  because  he  did  not 
make  the  contract;  but  the  plain  answer  to  this  subterfuge,  for 
I  cau  view  it  in  no  other  light,  is,  that  it  is  the  contract  of  the 
husband  through  the  agency  of  the  wife.  His  consent  is  pre*- 
Bomed,  and  the  presumption  can  only  be  rebutted  by  an  ex- 
press prohibition  on  the  part  of  the  husband.     The  fact  that 
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tlie  contract  was  made  by  the  wife,  and  that  she  is  charged 
with  the  goods,  is,  under  the  circumstances,  of  but  little  weight. 
It  affects  the  form,  but  not  the  substance  of  the  contract.  It 
by  no  means  of  itself  discharges  him  from  liability,  which  is 
the  legal  consequence  of  his  assent  to  her  acts.  If  a  man  oh* 
stinately  and  perrersely  furnishes  a  wife  with  articles,  unsniU 
able  to  her  condition  in  life,  in  opposition  to  the  known  will 
of  her  husband,  this  is  a  gift  to  her;  and  this  principle  is 
asserted  la  Manhy  v.  ScoU^  and  in  ijie  other  cases  cited.  When 
it  assumes  the  form  of  a  contract,  it  creates  a  moral  obligation; 
but  the  policy  of  our  law  forbids  that  it  should  be  treated  as  a 
legal  obligation,  affecting  the  liability  of  the  husband  or  wife. 
Such,-  we  think,  are  the  principles  which  must  govern  in  an 
action  on  the  contract  of  sale.  But  this  is  an  action  of  replevin 
which  disaffirms  the  contract. 

The  plaintiff  contends  that  the  suit  can  be  maintained  on 
three  grounds:  1.  That  the  property  has  never  been  changed, 
the  goods  having  been  obtained  under  such  circumstances  of 
fraud  as  vitiated  the  sale.  2.  Because  the  parties  rescinded  the 
contract.  3.  Because,  by  the  plea  of  non  cepii^  the  property  is 
admitted  to  be  in  the  plaintiff. 

It  would  be  a  dangerous  doctrine  to  establish,  that  where  a 
person  purchases  commodities  which,  at  the  time,  he  is  con« 
scions  he  shall  be  unable  to  pay  for,  though  these  goods  may 
have  afterwards  passed  through  other  hands,  in  the  fair  way  of 
purchase,  or  third  persons  may  have  become,  in  the  regular 
course  of  business,  interested  in  them,  the  original  seller  shall 
have  the  right  to  recover  them,  in  whomsoever's  hands  they 
may  be.  But  whatever  may  be  the  limitation  of  the  right  of 
the  vendor,  it  is  certain,  as  a  general  principle,  that  when  a 
person  purchases  goods,  with  a  preconceived  design  of  not  pay- 
ing for  them,  it  is  a  fraud,  and  the  property  in  the  goods  does 
not  pass  to  the  vendee.  Beplevin,  or  trover,  will  lie  by  the 
vendor  against  the  vendee,  although  not  against  a  bona  fide 
purchaser  without  notice  of  the  fraud.  It  is  a  question  of  fact, 
whether  the  vendor  has  made  an  improvident  sale,  or  the  de- 
fendant has  fraudulently  obtained  the  possession  of  the  goods. 
If  the  jury  believe  the  defendant  formed  a  deliberate  plan  to 
obtaiu  the  goods,  intending  that  they  never  should  be  paid  for, 
with  a  preconceived  resolution  to  embezzle  the  money,  or  to 
become  insolvent,  or  to  pass  them  over  to  a  favored  creditor, 
the  defendant  has  been  guilty  of  fraud,  and  the  property  in  the 
goods  does  not  pass.     It  is  alleged,  that  the  defendant  did  not 
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bay  the  goods  in  the  regular  course  of  trade,  but  that  he  bought 
them  for  the  fraudulent  purpose  of  having  them  resold  at  a  less 
price.  If  this  was  the  intention  of  the  vendee,  and  this  pur- 
chase was  the  result  of  a  general  plan  to  defraud,  the  vendor 
may  reclaim  Lis  goods,  whatever  appearance  of  fairness  may 
attend  the  particular  transaction  of  sale  itself.  What  act  of 
a£SrmaDce  of  the  contract  by  the  vendor  may  preclude  him 
from  asserting  a  right  to  the  specific  articles  sold,  it  is  not  nec- 
essary to  determine;  that  right,  however,  maybe  maintained  at 
any  distance  of  time  after  the  sale,  where  the  fraud  has  been 
concealed,  provided  third  persons  may  not  have  acquired  an 
interest  in  the  goods.  But  although  the  lapse  of  time  will  not 
of  itself,  without  more,  prevent  the  vendor  from  reasserting  hia 
right  to  the  property  sold,  yet  he  should  be  prompt  in  disavow- 
ing the  contract,  after  coming  to  a  knowledge  of  the  fraudulent 
conduct  of  the  yendee.  He  must  do  no  act  in  affirmance  of  the 
contract,  particularly  when  others  may  have  credited  the  vendee, 
on  the  faith  that  he  was  the  owner  of  the  goods,  or  when  the 
vendee  has  committed  a  notorious  act  of  insolvency.  That 
there  should  be  some  limit,  on  the  ground  of  policy,  to  the 
power  of  the  yendor,  in  this  respect,  is  plain,  but  the  difficulty 
is  to  lay  down  any  precise  and  definite  rule.  Each  case  must 
depend  on  its  own  circumstances:  but  iu  coming  to  a  conclu- 
sion that  fraud  exists,  in  a  particular  case,  the  jury  should  be 
careful  of  the  weight  to  be  attached  to  transactions  long  subse- 
quent in  point  of  date. 

To  show  fraud  in  the  defendant  and  his  wife,  the  evidence 
referred  to  in  the  second,  fifth,  sixth,  and  twelfth  exceptions, 
was  properly  received.  There  was  some  evidence,  namely,  the 
articles  of  agreement  between  Mackinley  and  wife,  which  were 
concealed,  the  sudden  expansion  of  business,  and  accumulation 
of  goods,  much  beyond  the  wants  of  her  ordinary  and  legiti- 
mate business,  the  immediate  sale  of  some  of  the  goods  at  a 
reduced  price,  and  their  repurchase,  and  the  refusal  to  pay  for 
goods,  under  the  pretenses  stated,  which  tended  to  show  a 
systematic  plan  aud  combination  between  Mackinley  and  wife 
to  purchase  goods,  among  which  this  parcel  was  one,  with  the 
fraudulent  preconceived  design  of  not  paying  for  them.  For 
this  purpose,  all  the  transactions  of  Mrs.  Mackinley,  and  her 
declarations,  in  connection  with  the  business  in  which  she  was 
engaged,  as  the  agent  of  her  husband,  were  properly  admitted 
in  evidence.  It  is  true,  that  a  disposition  to  cheat  one  per- 
flon,  can  not  be  called  in  to  aid  eyidence  of  fraud  in  a  sub- 
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sequent,  or  prior  and  distinct  transaction.  But  when  it  is  one 
of  a  series  of  acts,  although  with  distinct  and  different  persoDS, 
it  may  be  received  to  prove  a  general  combination,  or  precon* 
certed  plan,  to  cheat  and  defraud,  of  which  the  one  in  con- 
troversy may  be  the  result.  The  evidence  was  properly 
admitted,  to  show  a  general  design  in  these  parties  to  obtain 
the  possession  and  control  of  a  large  amount  of  goods,  under 
the  false  cover  and  pretense  of  a  regular  business,  whereas  the 
real,  but  concealed  intention  was,  to  dispose  of  them  in  a 
clandestine  manner,  with  a  view  of  converting  them  into  cash, 
and  by  this  means  eluding  the  just  claims  of  creditors. 

Second  point.  That  the  defendant  has  disclaimed  the  contract. 
And  this  is  a  question  for  the  jury;  for  if  the  defendant  has  dis- 
avowed all  property  in  the  goods,  the  vendor  may  reclaim  them 
and  recover  the  specific  articles,  or  their  value,  in  this  action. 
From  the  return  of  the  contract  of  sale,  it  is  obvious,  that  when 
once  entered  into,  it  can  not  be  rescinded  by  either  of  the  con- 
tracting parties,  without  the  consent  of  the  other;  but  an  agree- 
ment may  be  rescinded  with  the  consent  of  both.  When  the 
vendee  disavows  all  property  in  the  goods,  and  refuses  to  pay  for 
them,  the  vendor  may  elect  to  consider  the  contract  at  an  end. 
If  the  defendant  disavows  the  contract,  and  disavows  all  prop- 
erty in  the  goods,  the  vendor  may  elect,  either  to  proceed  on 
the  contract  of  sale,  or  by  action  of  replevin,  which  diBaifinna 
the  contract.  The  possession  of  Mrs.  Mackinley  is,  under  the 
circumstances  of  this  case,  his  possession;  and  it  matters  not 
whether  he  or  she,  or  both  of  them,  refuse  to  return  the  goods 
to  the  owner;  in  either  case  he  is  liable  for  their  detention. 
Husband  and  wife  are  so  identified,  that  he  is  liable,  as  well  for 
her  torts  or  frauds,  as  for  contracts  made  by  her  as  his  agent. 
When  the  sheriff  returns  that  the  goods  are  eloigned,  the  vendor 
may  .recover  the  value  of  the  goods  in  this  action.  It  may  also 
be  proper  here  to  add,  that  we  do  not  think,  that  because  the 
creditors  have  brought  actions  on  the  contract,  the  plaintiff  is 
thereby  prevented  from  supporting  an  action  of  replevin. 
These  actions  are  not  brought  on  the  same,  but  different  con* 
tracts,  and  although  the  parties  may  be  the  same,  yet  the  »> 
tions  are  not  inconsistent. 

But  it  is  said,  and  this  brings  me  to  the  oonsidezation  of  the 
third  point,  that  not  only  has  the  vendee  disclaamed  proper^ 
in  the  goods,  but  that  he  has  admitted  on  the  record,  that  the 
property  belongs  to  the  plaintiff:  and  so  unquestionably  are  the 
authorities,  all  of  which  have  been  collected  by  the  industry  of 
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the  coansel,  with  the  exception  of  a  solitary  dictum  of  Justice 
Bun-onghSy  in  Clarke  t.  Daviea,  7  Taunt.  72.  By  the  plea  of 
turn  cepU,  the  caption  and  detention  only  are  put  in  issue,  and 
not  the  property  which  is  admitted:  Oilb.  on  Bep.  165,  and  the 
other  authorities  cited.  The  only  point  to  which  the  evidence 
applies  under  that  plea,  is  whether  the  defendant  took  the 
goods  or  not,  or  whether,  if  he  came  rightfully  into  possession,  he 
has,  and  continues  wrongfully  to  detain  them.  The  plea  of  non 
cepUy  as  is  said  in  Wilkinson  on  Beplevin,  has  been  improperly 
called  the  general  issue  in  replevin,  for  it  only  puts  in  issue  the 
caption  and  detention.  In  point  of  form,  it  denies  the  taking 
only,  and  is  pleaded  without  any  suggestion  for  a  return,  and, 
consequently 4  there  can  not  be  judgment  for  a  return  on  that 
plea.  But  although  it  denies  the  taking  only,  yet  on  that  plea, 
the  unlawful  detention  may  also  be  inquired  into;  and  this  has 
heen  the  invariable  and  constant  practice,  not  only  in  England, 
bat  in  this  state,  from  the  first  settlement  of  the  province.  In 
England,  the  action  of  replevin  has  been  generally  confined  to 
goods  distrained  for  rent,  but  with  us  it  has  been  used  in  all 
cases,  where  chattels  in  the  possession  of  one  person  have  been 
claimed  by  another.  Where  the  defendant  wishes  to  put  the 
right  of  property  in  issue,  it  is  done  by  a  plea  of  property, 
^hich  throws  the  burden  of  proof  upon  the  plaintifF  in  replevin , 
to  prove  property  in  himself.  And  this  was  the  opinion  of 
Justice  Kennedy,  in  Marsh  v.  Pier,  4  Bawle,  283  [26  Am.  Deo. 
131],  with  which,  for  the  reasons  there  stated,  we  fully  concur: 
Clemm  v.   Davidson,  5  Bro.  399;  6  Har.  &  J.  471." 

For  the  reason  stated  in  a  preceding  part  of  this  opinion,  we 
think  that  the  affidavit  of  Mrs.  Mackinley,  which  forms  the  third 
specification  of  error,  was  correctly  admitted,  nor  do  we  see  any 
thing  exceptionable  in  the  refusal  of  the  permission  to  ask  the 
question  as  contained  in  the  fourth  error. 

The  seventh  and  eighth  errors  were  considered  together. 
The  object  of  the  evidence  which  was  admitted,  was  to  show 
that  the  goods  of  one  of  the  vendors,  were  sold  at  auction,  at 
an  under-value,  and  this  was  one  of  the  means  of  identifying 
the  goods.  But  this  was  not  the  best  evidence,  for  Mr.  Fassit, 
hy  whom  the  letter  was  written,  should  have  been  examined, 
and  from  him,  or  in  some  other  way,  it  should  have  been  as- 
certained, whether  the  ticket  which  was  inclosed  in  the  letter 
hy  him  to  the  vendor,  was  attached  to  the  goods  sold  at  auo* 
taon. 

1.  C^tXUm,  y.  Btoiuu, 
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The  ninUi  and  eleventh  errors  are  intended  to  question  the 
decision  of  the  court  in  EUmaker  v.  Bvucldey^  16  Serg.  &  B.  72. 
We  have  examined  the  judgment  of  the  court,  as  delivered  by 
Chief  Justice  Gibson,  and  see  no  reason  to  doubt  the  soundness 
of  the  principle  asserted  bj  him,  in  relation  to  the  order  of  the 
examination  of  witnesses.  We  therefore  see  no  error  in  this 
part  of  the  case,  even  if  such  an  exception  was  the  subject  of 
review  in  error. 

I  have  carefully  examined  the  remaining  errors,  and  with  the 
exception  of  the  first  error,  we  are  of  the  opinion  they  have  not 
been  sustained.  The  first  error  is  that  the  judge  admitted  as  wit- 
nesses severally,  Peter  W.  Wiltbank  and  others;  those  indi- 
viduals being  interested  in  the  action,  and  therefore  incompetent 
to  testify. 

By  the  agreement  of  the  fourteenth  of  September,  1835,  the 
creditors  of  Mary  Mackinley  bound  themselves  to  each  other, 
to  take  such  lawful  measures  as  may  be  necessary  to  investigate 
her  pecuniary  affairs  and  transactions,  and  to  discover  and  ap- 
ply her  property  to  the  payment  of  her  just  debts,  without 
preference  or  distinction.  They  also  agreed  to  contribute  in 
the  ratio  of  their  respective  debts,  to  such  expenses  as  may  be 
necessary  to  carry  the  agreement  into  effect.  At  a  subsequent 
meeting  of  the  creditors  of  Edward  Mackinley  (and  in  this 
transaction  his  and  her  creditors  are  the  same),  it  was  resolved, 
as  the  sense  of  the  meeting,  that  all  replevins  and  other  process 
which  had  been  issued,  were  for  the  common  benefit  of  those 
who  had  or  might  sign  the  agreement  of  the  fourteenth  of 
September,  1835. 

The  parties  to  these  agreements,  as  is  very  clear,  make  com- 
mon cause  with  each  other.  As  they  are  entitled  to  all  the 
benefits  as  equal  participators  in  the  amount  recovered  in  the 
replevin,  so  they  are  liable  to  contribute  to  its  expenses  and 
costs;  and  a  refusal  to  do  so  would  be  a  gross  fraud  on  the 
plaintiff  on  record.  He  could  not  discontinue  the  suit  without 
their  assent,  nor  could  they  refuse  without  breach  of  the  agree- 
ment, to  contribute  to  the  expense  of  the  suit,  in  the  ratio  of 
their  respective  debts.  The  fact  that  their  names  do  not  appear 
on  the  record  is  immaterial.  In  OaUagher  v.  MiMigan,  3  Penn. 
177,  it  was  held,  that  any  person  who,  at  the  tioiie  of  the  com- 
mencement of  the  suit,  is  entitled  to  a  portion  of  the  money 
sued  for,  is  liable  to  costs;  and  is,  therefore,  incompetent  to 
give  evidence,  although  he  may  release  his  interest  to  the  plaint- 
iff on  record.     On  the  authority  of  this  case,  we  are  of  the  opirion 
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that  the  court  erred  in  admitting  the  witness  without  payment 
of  costs. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Bj  Court,  BooEBS,  J.  The  point  ruled  in  Mackinley  v.  Mo* 
Chregor,  renders  a  minute  investigation  of  this  case  wholly  un- 
necessaiy.  It  would  lead  to  a  repetition  of  the  principles  there 
stated;  for  in  all  the  essential  features,  the  cases  are  the  same. 
It  is,  however,  au  act  of  justice  to  acknowledge  the  aid  we  have 
derived  from  the  industry  and  research  of  the  counsel  who 
argued  this  cause.  This,  unlike  Mackinley  v.  McGregor ,  and  in 
this  only  they  differ,  comes  before  us  on  a  demurrer  to  evidence. 
**  He  who  demurs  to  parol  evidence,"  says  Chief  Justice  Tilgh- 
man,  in  Dickey  v.  The  Administrators  of  PiUman,  3  Serg.  &  R. 
416,  "  engages  in  an  uphill  business.  Every  point  is  taken  pro 
covfesso^  which  the  jury  might,  with  the  least  degree  of  pro- 
priety, have  inferred  from  the  evidence.  The  defendant  ad- 
mits every  fact  which  the  jury  could  have  found  upon  the  evi- 
dence." Now,  .whether  the  jury  could  have  found  fraud,  is 
immaterial,  as  they  could  without  doubt,  have  inferred  with 
propriety,  the  several  points  on  which  the  district  court  founded 
their  judgment;  and  these  we  concur  with  them  in  thinking, 
and  for  the  reasons  given  by  Justice  Jones,  who  delivered  the 
opinion  of  the  court,  entitled  the  plaintiff  to  judgment  on  the 
demurrer. 

Judgment  affirmed. 

Gibson,  C.  J.,  did  not  sit. 


Cited  npon  the  following  pointB:  In  DavU  v.  Steiner,  2  Harr.  277,  that 
•very  fact  is  taken  against  the  party  demurring  as  tme,  and  no  testimony 
eau  be  oonsidered  which  impugns  its  truth.  In  Hackman  v.  Flory,  4  Id. 
199,  that  where  a  husband  and  wife  live  together,  any  business  in  which  she 
may  be  engaged  is  presumed  to  be  conducted  by  her,  with  his  knowledge  and 
as  his  agent.  In  Smilh  v.  Smith,  9  Id.  373,  th&t  a  vendor  can  not,  after  a 
fraudulent  purchase,  pursue  the  goods  into  the  hands  of  a  bona  fide  purchaser 
from  his  vendee,  or  of  one  who  has  made  advances  or  incurred  liabilities  on 
the  faith  of  them.  See  also  Ilarner  v.  Fisher,  5S  Pa.  St.  457;  AbhoU  v. 
MacJanley,  2  Miles,  228;  and  Oibha  v.  Neely,  7  Watts,  307,  all  citing  the  prin- 
cipal case,  and  distinguishing  it  from  them. 

Marbied  Women,  Agkeements  or:  See  Dorrance  v.  ScoU,  ante,  609,  an4 
there  cited. 
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Jamison  v.  Jamison. 

[8  Whasxoh,  457.] 

ClBnnGATi  ov  A  JuDOi  OB  JusncB,  of  the  acknowledgment  of  a  deed  by  a 
married  woman,  is  to  be  jadged  solely  by  wliat  appears  on  the  hoe  of 
the  certificate. 

Pa&ol  Evidenoe  of  what  Passes  at  the  time  an  acknowledgment  is  taken 
and  certified,  is  inadmissible,  except  in  cases  of  fraad  or  imposition. 

Alihoitoh  a  Marbieb  Woman  is  not  named  as  a  grantor  in  a  mortgage,  yet 
if  it  sufficiently  appear  from  the  instrument  itself,  ooapled  with  the  tui 
that  she  joined  in  its  execntion,  that  she  intended  to  convey  her  interest, 
it  will  be  sufficient  for  that  purpose. 

MoBTOAOB  or  THE  WiFE*s  Real  Estate,  executed  by  husband  and  wife,  to 
secure  the  debt  of  the  former,  and  acknowledged  by  her  in  the  maimer 
•  required  by  law  in  respect  to  absolute  conveyances,  is  sufficient  to  bind 
her  estate. 

ClBTiFiCATE  OF  AoKNOWLBDOMENT  OF  A  Dkbd  by  a  married  woman,  which 
states  that,  "  she  being  of  full  i^e,  separate  and  apart  from  her  husband 
by  me  examined,  declared  that  she  did  voluntarily,  of  her  own  free  will 
and  accord,  seal  and  acknowledge  the  within  indenture  without  coercion 
of  her  said  husband,  the  contents  being  by  me  first  made  known  to  her," 
is  sufficient. 

A  WBiT  of  scire  fadaa  issued  oufc  of  the  courfc  of  common 
pleas  of  Montgomery  county,  at  the  January  term,  1834,  at  the 
suit  of  Robert  Jamison  against  Syndonia  Jamison,  who  snr- 
▼ived  Hugh  Jamison,  upon  a  mortgage  dated  January  31, 1827, 
executed  by  the  said  Robert  Jamison  and  Syndonia  Jamison. 
The  facts  necessary  to  an  understanding  of  the  points  deter- 
mined are  sufiioiently  stated  in  the  opinion.  The  acknowledg- 
ment to  the  mortgage  sued  on,  was  as  follows:  "  Bucks  county, 
8s.  The  thirty-first  day  of  January,  1827,  before  me,  the  sub- 
Bcriber,  a  justice  of  the  peace  in  and  for  the  county  of  Bucks, 
came  and  appeared  the  within  named  Hugh  Jamison  and  Syn- 
donia, his  wife,  and  acknowledged  the  within  indenture  of 
mortgage  to  be  their  and  each  of  their  act  and  deed,  and  desired 
that  the  same  might  be  recorded  as  such  according  to  law.  The 
said  Syndonia  being  of  full  age,  separate  and  apart  from  her 
husband  by  me  examined,  declared  that  she  did  voluntarily,  ot 
her  own  free  will  and  accord,  seal  and  acknowledge  the  within 
indenture  of  mortgage  without  coercion  of  her  said  husband, 
the  contents  being  by  me  first  made  known  to  her."  Yerdiel 
for  plaintiff. 

Steriffcre  and  JlaUery,  for  the  plaintiff  in  error. 

Fretdly  ar*d  B.  Tilghman,  contra. 

By  Oourt.  Sbbobant.  J.    The  first  and  third  bills  of  ezoep- 
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tions,  and  a  portion  of  the  charge  of  the  court,  raise  the  ques- 
tion, whether  the  certificate  of  the  justice  of  the  peace  of  the 
acknowledgment  by  the  husband  and  wife,  was  conclusive  as  to 
all  matters  legally  contained  in  it,  so  that  the  defendant  was 
not  at  liberty  to  prove  by  parol  evidence,  that  the  mortgage 
was  not  acknowledged  by  her  before  the  justice,  in  the  manner 
it  purports  to  have  been,  and  thus  destroy  its  validity. 

This  point  has  not  perhaps  been  expressly  ruled,  but  the 
principle  has  been  repeatedly  recognized,  that  the  certificate  of 
the  judge  or  justice,  as  to  the  acknowledgment  of  a  deed  by  a 
married  woman,  is  to  be  judged  of  solely  by  what  appears  on 
the  face  of  the  ceiiificate  itself;  and  that  parol  evidence  of  what 
passed  at  the  time  of  such  acknowledgment,  is  not  to  be  re- 
ceived, except  in  cases  of  fraud  and  imposition.  In  WcUson  v. 
BaUey,  1  Binn.  470  [2  Am.  Dec.  462],  the  acknowledgment 
being  held  to  be  defective,  and  not  to  pass  the  estate  of  the 
wife,  the  defendants  offered  to  produce  evidence  of  parol  dec- 
larations by  the  wife,  that  she  executed  the  deed  voluntarily; 
and  that  if  it  was  not  sufficient,  she  would  execute  and  acknowl- 
edge it  over  again,  or  do  any  other  act  to  make  the  thing  good. 
The  evidence  was  held  to  be  inadmissible.  This  case  was 
recognized,  and  the  same  decision  made,  in  Jourd&n  v.  Jourdan^ 
9Serg,  &  R.  268.  *' There  would  be  no  certainty  in  titles," 
says  Tilghman,  C.  J.,  "if  that  kind  of  evidence  were  per- 
mitted. The  law  directs  the  magistrate  to  make  his  certificate 
in  writing,  and  he  has  made  it.  To  that  the  world  is  to  look, 
and  to  nothing  else."  And  again,  in  Barnet  v.  Barnet,  15  Id. 
73  [16  Am.  Dec.  516],  he  says:  ''  The  third  error  assigned,  is 
in  the  rejection  of  parol  evidence  offered  by  the  defendant,  to 
prove  that  when  the  demandant  made  her  acknowledgment, 
she  knew  the  contents  of  the  deed,  and  received  eight  dollars 
from  F.  Barnet  for  executing  the  deed.  That  such  evidence 
was  inadmissible,  was  decided  by  this  court  in  the  case  of  Wat- 
mm  V.  BaUey  [2  Am.  Dec.  462].  There  may  be  cases  of  gross 
fraud,  in  which  parol  evidence  would  be  received,  unless  the 
land  had  passed  into  the  hands  of  a  purchaser  for  valuable 
consideration,  without  notice  of  the  fraud." 

These  decisions  all  show  that  the  defendant  is  not  permitted 
to  prove  by  parol  evidence,  that  the  magistrate's  certificate 
does  not  contain  the  whole  truth,  even  when  the  object  of  such 
evidence  is  to  support  the  deed.  I  can  see  no  distinction  be- 
tween these  cases,  and  that  in  which  the  defendant  endeavors 
to  show  by  parol  evidence,  that  the  certificate  of  the  magistrate 
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oootains  what  is  not  the  truth,  and  thus  falsify  it,  foi  tbe  pur- 
pose of  destroying  the  deed.     The  jndge  or  justice  of  the  peace 
in  taking  an  acknowledgment  acts  judicially,  not  ministerially. 
The  law  imposes  on  him  the  duty  of  ascertaining  by  his  own 
view  and  examination,  the  truth  of  the  matters  to  which  he  b 
to  certify,  and  points  out  precisely  his  duty.     Having  thus  in- 
trusted him  to  see  that  the  proper  forms  are  observed,  his 
solemn  certificate  that  they  have  been  observed,  on  the  faith  of 
which  parties  act,  contracts  are  proceeded  in,  moneys  are  paid, 
and  deeds  accepted,  must  (in  the  absence  of  fraud  or  collusion), 
be  considered  as  entitled  to  full  faith  and  credit;  and  can  not, 
without  rendering  titles  to  real  estate  exceedingly  insecure,  be 
left  at  any  distance  of  time  afterwards,  to  the  uncertainty  and 
frailty  of  parol  proof,  and  to  all  the  mistakes,  prejudices,  im- 
perfections, and  hazards  that  attend  it.     For  these  reasons,  I 
am  of  opinion,  that  the  court  below  was  right  in  refusing  to 
permit  the  plaintiff  to  produce  parol  evidence  to  controvert  the 
magistrate's  certificate,  and  in  charging  the  jury  that  it  was 
conclusive  evidence   that  the    defendant    acknowledged   the 
mortgage  as  required  by  law. 

2.  The  mortgage  is  objected  to,  first,  because  the  wife  did  not 
grant  her  estate;  and,  secondly,  it  is  said  that  she  was  not  a  party 
to  the  indenture  of  mortgage,  and,  therefore,  could  convey  noth- 
ing by  it.  The  indenture  is  certainly  informal  in  the  premises, 
60  far  as  respects  the  wife,  in  not  making  her  one  of  the  grant- 
ors in  the  indenture,  in  the  manner  usually  practiced.  But  the 
omission  of  all  or  any  of  the  formal  parts  of  a  deed,  does  not 
destroy  its  validity,  where  sufficient  appears  on  its  face  to  show, 
that  those  having  an  interest  intend  to  convey  it,  and  they  join 
in  sealing  the  instrument.  The  office  of  the  premises  in  a  deed, 
is,  rightly  to  name  the  grantor  and  grantee,  and  to  comprehend 
the  certainty  of  the  thing  granted.  The  office  of  the  habendum 
is  to  Bet  down  again  the  name  of  the  grantee,  the  estate  that  is 
to  be  made  and  limited,  or  the  time  that  the  grantee  shall  have 
in  the  thing  granted  or  demised,  and  to  what  use.  But  the  deed 
that  does  usually  consist  of  all  these  parts,  may  be  good  notwith* 
standing  some  of  them  be  omitted,  and  if  it  be  not  so  formally 
made;  for  an  estate  may  be  made  by  a  deed  without  any  habendum 
at  all:  and  if  the  name  of  the  grantee  be  not  contained  in  the 
premises,  yet  if  it  be  in  the  habendum,  it  may  be  good  enough: 
Shep.  Touch.  73.  In  the  present  instance,  Mrs.  Jamison  joined 
in  this  instrument  by  executing  and  acknowledging  it;  and 
though  she  is  not  named  in  the  premises,  yet  the  premises  de- 
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scribe  ilie  wLole  land  bj  metes  and  bounds,  and  grant  and  con- 
Tey  it  and  also  all  the  estate,  right,  title,  interest,  use,  pos- 
session, property,  claim,  and  demand  whatsoever,  of  them  the 
said  Bobert  Jamison  and  Syndonia  his  wife,  of,  iu,  to,  or  out 
of  the  same;  "  to  have  and  to  hold  the  said  described  sixty-iive 
acres  and  sixty-one  perches  of  land,  hereditaments  and  prem- 
ises, hereby  granted/'  etc.,  with  a  clause  of  redemption  in  favor 
of  both.  At  the  conclusion  is  the  clause,  "  in  witness  whereof, 
the  said  parties  to  these  presents,  have  interchangeably  set  their 
hand  and  seals;"  and  both  the  husband  and  the  wife  sealed  the 
indenture. 

It  would  seem  to  be  apparent  on  the  face  of  this  instrument, 
that  her  interest  as  well  as  his,  was  intended  to  be  conveyed. 
It  can  not  be  supposed  that  the  husband  alone  intended  to 
convey  the  estate  of  his  vrife.  That  could  only  be  done  by  her. 
And  as  it  is  plain  her  interest  was  intended  to  be  conveyed, 
and  the  indenture  could  not  have  effect  except  by  her  convey- 
ance, such  must  be  deemed  the  operation  of  the  instrument,  in 
order  to  give  effect  to  the  intention  of  the  parties.  The  lead- 
ing rule'^of  construction  of  deeds  is,  in  all  cases,  that  the  con- 
struction be  favorable,  and  as  near  to  the  minds  and  apparent 
intent  of  the  parties  as  possibly  it  may  be,  and  the  law  will 
permit:  Shep.  Touch,  83;  Co.  Lit.  313;  Plow.  154, 160.  And 
another  rule  is,  that  the  construction  be  upon  the  entire  deed, 
and  that  one  part  of  it  doth  help  to  expound  another,  and 
that  every  word  (if  it  may  be),  may  take  effect  and  none  be  re- 
jected, and  that  all  the  parts  do  agree  together,  and  there  be 
no  discordance  therein:  Shep.  Touch.  84.  Another  rule  is, 
that  the  construction  be  such  as  that  the  whole  deed,  and  every 
part  of  it,  may  take  effect,  and  as  much  effect  as  may  be  to  that 
purpose  for  which  it  is  made:  Id.  And  this  is  a  rule  both 
in  law  and  equity:  1  P.  Wms.  457.'  For  these  reasons,  I 
am  of  opinion,  that  the  mortgage  was  sufiScient  to  pass  as  well 
the  interest  of  Mrs.  Jamison  as  of  her  husband. 

In  relation  to  another  part  of  this  objection,  that  this  is  an 
indenture  between  parties,  and  she  not  being  named  in  the 
premises  as  a  party,  is  a  stranger  to  the  deed,  which  has  no 
operation  as  to  her,  the  rule  is,  that  a  stranger  executing  a 
deed-poll  or  an  indenture  not  inter  partes  is  bound  by  it,  and 
may  also  take  advantage  of  it.  But  where  the  deed  is  inter 
paries,  he  who  is  a  party  to  the  deed,  can  not  covenant  with 
another  who  is  no  party.     But  if  a  mere  stranger,  not  named  a 

1.  Sutler  Y.Duncowib, 
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party  (^vbere  the  instrument  is  irUer  parteB)^  coTenants  with  an- 
other who  is  named,  and  seals  the  deed,  he  is  bound  by  saeh 
sealing.  This  distinction  is  taken  by  Holt,  0.  J.,  in  SdUer  t. 
Kidgly,  Carth.  76,  and  has  been  often  made:  See  the  cases 
collected  in  Piatt  on  Gov.,  7  Law  lib.,  January,  1834,  and  13 
Vin.  Abr.  52-67. 

In  the  case  of  Salter  y.  Kidgly,  above  mentioned,  which  is  also 
reported  in  1  Show.  66,  and  Holt,  210,  covenant  was  brought 
on  certain  articles  of  agreement,  between  J.  S.  of  the  one  part, 
and  0.  B.  of  the  same  county,  by  which  J.  S.  let  a  bouse  to  C. 
R.  at  a  yearly  rent,  which  C.  B.  agreed  to  pay,  "  and  that  said 
rent  may  be  satisfied,  I,  John  Eadgly,  do  covenant  for  myself, 
etc.,  on  behalf  of  said  0.  B.,  to  pay,"  etc.,  which  deed  was 
sealed  by  0.  B.  and  Kidgly  the  defendant.  It  was  argued  that 
the  defendant  was  not  bound  by  this  covenant,  because  he  was 
not  a  party  to  the  deed;  and  it  is  a  rule  in  law,  that  he  who  is 
not  a  party  to  the  deed,  can  neither  give  nor  take  anything  by 
it,  except  by  way  of  remainder:  3  Cro.  76;  2  Inst.  673;  2  Boll. 
Abr.  220;  3  Cro.  359;  1  Inst,  352;  Boll.  72;  3  Lev.  138;  2  Id. 
74.  But  Holt,  C.  J.,  said:  "  Why  can  not  a  man  oblige  himself 
by  a  deed,  if  there  be  express  words  for  it,  and  he  seals  it? 
Suppose  at  the  end  of  an  indenture  it  be  '  and  be  it  known  nnto 
all  men,  that  A.  B.  for  himself  covenants,'  etc.,  and  he  puts  liia 
seal  to  it,  why  should  not  this  oblige  him  ?  A  man  can  not 
take  immediately  when  he  is  not  a  party;  but  where  do  you  find 
that  a  man  can  not  give  without  being  a  party  ?  In  a  deed  of 
feoffment  a  warrant  of  attorney  to  A.  not  a  party,  is  good  now, 
though  formerly  held  to  be  otherwise."  And  the  court  was 
clear  in  opinion,  that  the  action  should  lie  against  the  defend- 
ant on  this  deed.  So  in  Perkins,  sec.  158,  "  it  hath  been  holden, 
that  a  man  shall  be  bounden  by  the  speaking,  if  another  man, 
by  averment  thereof,  in  putting  his  seal  to  it,  and  delivering  of 
it  as  his  deed."  And  in  section  159,  "  and  it  is  to  be  known 
that  at  this  day,  a  man  shall  be  bounden  by  putting  his  seal 
unto  a  deed  indented,  and  delivery  of  the  same,  and  yet  the 
words  within  the  deed  are  spoken  by  another  man."  I  am, 
therefore,  of  opinion,  that  the  defendant's  interest  passed  by 
the  sealing  and  acknowledgment  of  the  mortgage,  though  she 
was  not  named  as  a  party  in  the  premises. 

It  has  been  further  contended,  that  a  married  woman  has  no 
power  to  mortgage  her  lands.  It  is  believed,  however,  that 
nothing  has  been  more  usual  in  Pennsylvania,  than  for  husband 
and  wife  to  mortgage  the  wife's  lands,  by  the  ordinary  mode  of 
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conveyance  iu  mortgage,  acknowledged  aceordiDg  to  the  legal 
form;  and  it  cau  not  be  doubted,  that  the  power  to  convey  in 
fee  fiimple,  practiced  from  the  first  settlement  of  the  province, 
and  recognized  and  established  by  the  act  of  assembly  of  ITTO, 
confers  the  right  to  mortgage — ^since  a  power  to  grant  the  whole 
eetate  necessarily  implies  a  power  to  grant  any  lesser  estate. 
This  point  has  been  already  decided  by  this  court,  in  the  case 
of  Wiliso-n  Y.  The  Earrisburg  Bank,  determined  at  Chambers- 
burg,  at  October  term,  1831. 

Tbe  form  of  the  acknowledgment  is  also  objected  to  as  defective, 
in  not  complying  with  that  which  the  act  of  assembly  prescribes, 
in  two  respects:   1.  In  stating  that  she  '*  did  of  her  own  free 
will  and  accord,  seal  and  acknowledge  the  within  indenture  of 
mortgage,"  instead  of  ''  seal  and  deliver;"  and,  2.  In  omitting 
the  word   ''  compulsion."    I  am  of  opinion,  however,  that  al- 
thoogb  these  are  literal  deviations  from  the  act  of  assembly,  yet 
tbe  certificate  is  substantially  in  compliance  with  it;  and,  there- 
fore, tbe  certificate  is  sufiScient,  according  to  the  decisions  in 
Mclniire  v.  Ward,  5  Binn.  301  [6  Am.  Dec.  417],  and  Shaller  v. 
Brandy   6  Id.  435  [6  Am.  Dec.  482].     Acknowledging  a  deed 
sealed  by  the  party,  is  tantamount  to  a  delivery  of  it,  if  none 
had  been  made  before.    A  delivery  may  be  not  only  by  acts, 
but  by  words  without  any  act  of  delivery :  Co.  Lit.  36  a.     The 
word  "  coercion  "  seems  to  be  synonymous  with  '*  compulsion," 
and  Bubfitantially  to  include  it. 
Judgment  affirmed. 

Cited  in  Louden  v.  Blythe,  16  Pa.  St.  541,  npon  the  point  that  parol  evi- 
dence is  not  admissible  to  show  what  passes  at  the  time  an  acknowledgment 
is  taken  except  in  cases  of  fraud  or  forgery.  Also  in  Black  v.  Ocdway^  24  Id. 
19;  S.  C,  1  Phila.  494,  that  a  wife  may  sell  or  mortgage  her  separate  prop- 
erty for  her  husband's  debts.  Also,  in  SotUhioark  Bank  v.  ConvmonweaWi,  26 
Pa.  St.  450,  that  the  power  to  repeal  a  law  involves  the  power  to  abrogate  a 
bill  in  its  progress  before  it  becomes  a  law. 

Acknowledgments,  Sufficiency  of.— As  to  acknowledgments  by  femM* 
covert,  see  Webster  v.  JJall,  1  Am,  Dec.  370;  IloUingsworlh  v.  McDonald,  3 
Id.  646;  Mcfntire  v.  Ward,  6  Id.  417;  Shaller  v.  Brand,  Id.  482;  Evajis  v. 
CcfmmoitvoeaUh,  8  Id.  711;  Watson  v.  Mercer^  0  Id.  411.  An  acknowledgment 
taken  by  a  justice  of  the  peace  out  of  the  county  in  which  he  resides,  is  void: 
Share  v.  Anderwn,  10  Id.  421.  Upon  tbe  conclusiveness  of  a  certificate  of 
acknowledgment  and  the  admissibility  of  parol  evidence  affecting  it,  see 
SmUh  v.  Ward,  1  Id.  80;  Watson  v.  Bailey,  2  Id.  462. 

DsxD,  When  Binding  upon  a  Pebson  not  Named  aa  a  Partt  Thebxto. 
In  the  note  to  Payw  v.  Parker,  25  Am.  Dec.  226,  this  subject  is  considered 
at  length. 
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Twelves  v.  Williams. 

[3  Wbabtoh,  485.] 

Whkre  a.  PmcHASED  Certain  Bctildinos  at  execution  sale,  which  wtn 
subject  to  liens  for  materials  furnished  in  their  erection,  and  which  A. 
agreed  should  not  be  affected  by  the  sale,  but  that  he  would  pay,  and 
then  made  an  assignment  for  the  benefit  of  his  creditors,  with  certain 
preferences,  including  such  liens,  the  assignees  are  bound  by  A.*8  agree- 
ment, and  the  liens  may  be  enforced  against  the  property,  uotwithstand^ 
ing  the  sale 'and  assignment. 

Scire  facias  ou  a  mecbanic's  lien,  brouglit  by  John  Williams 
and  William  Jobnson  against  Stephen  Twelves,  with  notice  to 
William  H.  Winder  and  Alexander  Krumbhaar,  terre-tenants, 
for  lumber  furnished  to  certain  houses  in  Philadelphia,  erected 
by  Stephen  Twelves.  Plaintiffs  proved  the  furnishing  of  the 
lumber,  and  the  filing  of  their  claim  and  statement  within  six 
mouths.  They  also  read  in  evidence,  against  defendant's  objec- 
tion, the  following  agreement,  dated  March  22,  1836:  "It  is 
understood  and  agreed  that  the  sheriff's  sale  of  S.  Twelves' 
property,  to  take  place  this  evening,  is  at  our  instance,  for  the 
purpose  of  title,  we  having  purchased  the  same  of  Twelves,  sub- 
ject to  the  liens,  and  in  respect  to  them  stand  in  his  place.  And 
we  will  either  bid  up  the  property  so  as  to  pay  in  full  the  liens 
of  Williams,  and  Johnson,  and  Robert  Evans,  or  buy  the  prop- 
erty ourselves,  and  pay  their  liens,  which  such  sale  shall  in  no 
respect  prejudice  or  affect  until  paid  off.  Signed,  W.  &  L. 
Krumbhaar."  They  also  read  in  evidence,  subject  to  a  like  ob 
jection,  the  general  assignment  of  W.  &  L.  Krumbhaar  to  twc 
assignees  for  the  benefit  of  their  creditors,  conveying  to  them 
all  their  property.  This  assignment  provided  that*  the  liens  of 
the  plaintiffs  should  be  paid  in  preference  to  other  debts.  The 
defendants  read  in  evidence  a  judgment  iu  the  suit  of  HinchU 
V.  Stephen  Twelves;  also  writs  of  ^.  fa.  and  vend,  ex,  issued 
thereon,  and  the  sheriff's  deed  of  the  premises  iu  question, 
dated  March  30,  1836,  to  W.  &  L.  Ej-umbhaar,  the  sale  having 
'taken  place  March  22.     Verdict  for  plaintiffs. 

McCaU  and  Randall^  for  the  plaintiffs  in  error. 

Price  and  Ingraham^  contra. 

By  Court,  Gibson,  0.  J.  Were  it  not  for  the  agreement  to 
the  contrary,  the  plaintiff's  lieu  would  certainly  have  been  dis* 
charged  by  the  sheriff 's  sale.  The  Messrs.  Krumbhaar,  how- 
ever, had  power  to  sell,  subject  to  it;  and  they  actually  sold  in 
performance  of  an  agreement  to  buy  the  property  themselvasi 
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or  bid  it  to  a  price  that  would  insure  satisfaction  of  this  and 
another  incumbrance  from  the  proceeds,  with  a  proviso  that 
they  should  continue  to  bind  till  they  were  paid.  They  bought 
it  in;  and,  by  force  of  the  agreement,  the  lien  was  an  incum- 
brance on  it  while  it  remained  in  their  hands.  They  have  made 
a  general  assignment  with  the  usual  preferences;  and  the  single 
question  is,  whether  the  assignees  in  trust  for  the  creditors 
bold  discharged  of  the  lien,  as  purchasers  without  notice,  and 
for  valuable  consideratioD.  It  is  not  doubted,  that  they  are  in- 
vested with  the  title,  and  that  the  lien,  apparently  discharged 
by  the  sale,  and  deriving  its  actual  force  from  a  private  agree- 
ment, was  essentially  a  secret  one;  but  it  is  contended,  that  the 
assignment  gave  notice  of  it,  or  disclosed  what  would,  by  in- 
quiry, have  led  to  it.  It  indeed  contains  a  provision  for 
mechanics'  liens  by  name;  but  such  provision  by  the  owner  of  a 
title,  acquired  through  a  judicial  sale,  points  rather  to  personal 
than  to  real  security,  and  intimates  not  the  conditions  on  which 
it  was  given.  The  object  being  avowedly  to  procure  a  title, 
pursuant  to  a  previous  purchase,  may  have  induced  the  vendee 
to  assume  the  liens  as  personal  liabilities,  in  consideration  that 
the  creditors  would  not  interfere  with  the  sale;  and  this  shows 
that  to  provide  for  them  as  personal  charges,  eveu  by  the  name 
of  liens,  is  not  necessarily  or  naturally  inconsistent  with  a  pre- 
vious extinction  of  them  as  such.  The  vendee's  responsibility 
might  well  be  supposed  to  have  been  accepted  as  a  substitute 
for  them;  and  whatever  is  sufiScient  to  direct  an  inquiry,  must 
point  distinctly  to  the  object  of  it.  It  seems,  therefore,  that 
there  is  not  enough  in  the  case  to  affect  the  creditors  with 
actual  or  constructive  notice;  but  are  they  the  purchasers  for 
valuable  consideration  ? 

It  is  conceded,  that  they  have  not  released;  and  that  the  in- 
terests of  the  parties  remain  as  they  were  at  the  date  of  the  as- 
signment. The  assignees,  being  instruments  selected  by  the 
debtor,  and  having  no  beneficial  interest  as  such,  stand  in  no 
personal  or  distinctive  equity;  for  though  a  pecuniary  considera- 
tion is  always  inserted  in  the  deed,  where  they  are  pot  credit- 
ors (the  necessity  of  which,  to  protect  the  transaction  from 
the  statutes  of  Elizabeth,  is  shown  in  Roberts  on  Fraud- 
ulent Conveyances,  429,  and  recognized  in  Howry  v.  Miller ^  3 
Penn.  381),  it  is  merely  nominal,  and  not  that  substantial  sort 
of  equivalent  which  gives  a  claim  to  something  in  return. 
Then  equity,  if  any,  must  be  the  equity  of  the  creditors  repre- 
sented by  them;  and  what  substantive  or  formal  advaniagi 
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have  these  sarreDdered  in  compensation  of  the  benefits  ex- 
pected from  the  assignment?  None  are  pretended.  Neither 
are  they  placed  in  the  category  of  purchasers  by  their  char- 
acter or  position.  That  they  are  not  proteQted  as  such  by  the 
recording  acts,  was  declared  in  Eeister  v.  Foriner,  2  Binn.  40 
[4  Am.  Dec.  417];  and  though  it  was  said,  in  Petrie  v.  Glurh^  11 
Serg.  &,  B.  377  [14  Am.  Dec.  636],  that  the  extinguishment  of  a 
debt  is  a  valuable  consideration  for  a  thing  taken  in  satisfaction 
of  it,  the  acceptance  of  it  as  a  security  without  a  stipulation 
for  forbearance,  was  held  to  be  otherwise.  So  also  in  Bamsefft 
appeal,  2  Watts,  232  [27  Am.  Dec.  301],  creditors  were  held  to 
stand  exactly  in  the  equity  of  their  debtor.  I  know  of  no  case 
in  which  the  abstract  existence  of  debts  was  held  to  be  a  valuA- 
ble  consideration  for  a  transfer  of  property  to  trustees  for  dis- 
tributive payment,  except  Bayley  v.  Greenlee^,  to  be  presently 
noticed.  In  Lord  Pagei's  case,  1  Leon.  194,  it  was  held,  that 
the  mere  destination  of  property  to  payment  of  the  grantor's 
debts,  by  a  general  assignment  to  a  stranger,  is  not  a  consider- 
ation even  to  raise  a  use  on  a  covenant  to  stand  seised,  and 
consequently,  not  to  pass  even  the  legal  title;  and  there  is 
therefore  nothing  to  sustain  it,  under  the  statutes  of  Elizabeth, 
against  a  creditor  or  a  purchaser,  though  it  is  good  against  an 
heir:  Leech  v.  Leech,  Ch.  Cas.  249.^  But  where  the  creditors 
are  party  to  the  deed,  there  is  a  clear  valuable  consideration  in 
the  forbearance  of  suit  and  mutual  accommodation  expressed 
by  the  terms,  or  implied  by  the  nature  of  the  transaction: 
Bob.  on  Fraud.  Conv.  431. 

In  the  case  before  us,  the  creditors,  not  having  become  par- 
ties to  the  transaction,  by  performance  of  the  condition,  which 
alone  could  make  them  so,  were  bound  in  the  mean  time  to  no 
forbearance  or  accommodation  whatever.  In  Bayley  v.  Oreen- 
leaf,  however,  an  equitable  lien  of  admitted  obligation  betwixt 
the  vendor  and  vendee,  was  not  enforced  against  assignees  in 
trust  for  the  vendee's  creditors.  In  Pennsylvania,  such  a 
lien  is  rejected  altogether;  but  admitting  the  general  existence 
of  it,  in  that  case  the  question  was,  whether  the  creditors  were 
exempt  from  it  as  purchasers.  For  aught  that  appears,  they 
had  relinquished  nothing  in  compensation  of  the  benefits  of 
the  trust;  nor  had  they  elected  to  look  to  it  for  satisfaction; 
and  though  the  assignment  could  not  prejudice  them,  it  was 
held  to  divest  the  vendor's  lien  for  purchase  money.  The 
reasoning  of  the  chief  justice,  in  delivering  the  opinion  of  the 
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court,  is  unsatisfactory  od  principle  and  authority.  Aualogous 
decisious  on  assiguinents  iu  bankruptcy  and  statutory  insolv- 
ency, were  admitted  to  be  adverse  to  his  conclusion;  yet  though 
no  essential  difference  betwixt  one  of  these  and  an  assignment 
by  act  of  the  party  was  pointed  out,  a  distinction  was  taken  on 
the  ground  that,  by  the  latter,  creditors  are  purchasers  for  a 
specific  consideration.  What  advantage  or  thing  they  are  sup- 
posed to  part  with  in  the  one  case,  in  order  to  make  them  so, 
which  they  do  not  part  with  in  the  other,  was  not  attempted  to 
be  shown.  The  truth  is,  they  part  with  nothing.  Before 
satisfaction  or  release,  the  reclamation  of  a  preferred  cred- 
itor is  unimpaired;  nnd  the  exertion  of  the  debtor's  power  to 
provide  for  him,  is  consequently  gratuitous.  The  intended 
preference  is  a  gift  of  his  dominion,  which  enables  him  to  pay 
in  the  order  that  pleases  him;  and  the  thing  destined  to  pay- 
ment, whilst  unappropriated,  continues  in  the  hands  of  his 
agents,  subject  to  the  equities  which  adhered  to  it  in  his  own. 
The  appointment  of  a  trustee  is  in  fact  no  more  than  a  substi- 
tution of  the  hand  to  pay.  Preferred  creditors  are  not  more 
meritorious  than  the  creditors  of  an  intestate,  who  stand  in  his 
place;  the  difference  in  other  respects  being  that  the  trustees 
succeed  to  the  title  by  act  of  the  party,  and  the  administrators 
succeed  to  it  by  act  of  the  law;  but,  in  either  case,  without  a 
beneficial  act  done  or  prejudice  suffered.  When  the  trust  is 
executed,  however,  the  money  can  not  be  followed;  but,  as  was 
intimated  in  Heisier  v.  Fortner  [4  Am.  Dec.  417],  the  creditors 
must  cease  to  be  so,  before  they  can  be  purchasers.  Here  the 
trust  remains  unexecuted;  and  as  the  creditors  will  not  be  put 
iu  more  unfavorable  circumstances  by  the  enforcement  of  the 
lien  than  if  the  assignment  had  not  been  made,  nothing  has 
moved  from  them  that  can  prejudice  them,  or  benefit  the 
debtor;  and  they  are  consequently  not  purchasers  of  its  benefits. 
Judgment  affirmed. 


The  principal  case  has  been  frequently  cited  in  Pennsylvania  to  show  what 
are  the  rights  of  a  person  who  makes  an  assignment  for  the  benefit  of  credit- 
ors as  -well  as  the  rights  of  the  assignee;  and  also  the  obligation  of  a  person 
who  buys  property  subject  to  a  mortgage  or  other  lien,  and  agrees  to  assume 
the  payment  thereof;  Bell  v.  Mosa^  5  Whart.  205;  SUrk  v.  Endrtus^  3  Watts  & 
S.  2o6;  Mode'»  appeal,  6  Id.  282;  Read  v.  Robinson,  Id.  331;  Vandyke  v. 
Christy  7  Id.  374;  In  re  Dohner*a  Assignees,  1  Pa.  St.  104;  Ludung  v.  llighley, 
6  IiL  133;  Cavoden  v.  Pleasants,  9  Id.  50;  FouUse  v.  Harding,  13  Id.  245;  Bui* 
liU  V.  McOuxUst  Epis.  Church,  26  Id.  Ill;  Melton's  appeal,  32  Id.  129;  In  rt 
Fulton's  estate,  51  Id.  211;  Spackman  v.  OU,  65  Id.  135,  all  citing  the  prin- 
cipal caae. 
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Steele  v.  Williams. 

[DuDXiBT  Law,  16.] 
TBOrER  WILL  NOT  LiX  FOB  THE  OwNER   OF  THK  RXTSBaiONABT  BSTATB  ittjl 

chattel,  prior  to  the  determination  of  the  particular  estate. 
RsvxBSiONART  OwNEB  OF  A  CHATTEL  has  no  right  of  action  beoaiue  of  an  b- 
^nry  done  to  the  particular  estate. 

Tbotbb.  The  chattels  whereof  the  conversion  was  claimed  wen, 
at  the  time,  in  the  possession  of  Newell,  who  held  them  under  a 
lease  from  plaintiff  for  the  term  of  one  year.  The  conversion 
consisted  in  the  levy  upon  them  of  an  execution  issued  against 
Newell,  and  their  sale  thereunder.  Possession  of  some  of  the 
articles  sold  was  never  taken  from  Newell  by  the  purchasers, 
while  the  bids  of  the  other  purchasers  were  satisfied  by  plaint- 
iff's son,  who  left  the  articles  in  Newell's  possession.  The 
evidence  tended  to  prove  that  plaintiff's  claim  of  property  in 
these  articles  was  merely  colorable  and  intended  to  protect  them 
from  Newell's  creditors.  Upon  this  defendants  grounded  their 
motion  for  a  new  trial,  verdict  having  gone  against  them.  Thej 
also  moved  for  a  nonsuit. 

O.  W.  WiUiams,  for  the  defendants. 

GlirUon,  contra. 

Eable,  J.  On  the  case  made  by  the  proof,  it  would  not 
be  easy  for  the  plaintiff  to  make  out  his  right  to  retain  this 
verdict.  The  whole  of  the  evidence  showed  clearly  that  the 
claim    of    the    plaintiff    was    colorable    only,    and    intended 
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merely  to  protect  the  property  against  the  creditors  of  Newell; 
and  on  the  grounds  taken  for  a  new  trial,  we  should  be  very 
unwilling  to  allow  the  verdict  to  stand.  But  the  motion  of  the 
defendant  for  a  nonsuit  presents  the  plaintiffs  case  in  an 
aspect  which  forbids  that  he  should  recover  in  this  action.  To 
maintain  trover,  the  plaintiff  must  have  not  only  a  right  of 
property,  general  or  special,  but  also  an  actual  or  constructive 
poBsessioQ,  i.  e.,  the  right  of  immediate  possession.  At  the 
time  of  the  levy  and  sale,  in  March,  1884,  tiie  chattels  sued  for 
were  in  the  actual  possession  of  Newell,  on  hire,  for  the  whole 
of  that  year;  until  the  end  of  that  term,  he  had  a  special  prop- 
erty in  them,  and  was  entitled  to  retain  possession  even  against 
the  plaintiff. 

In  Ward  v.  McCauly,  4  T.  B.  489,'  the  plaintiff  brought  tres- 
pass against  the  sheriff  for  taking  in  execution  the  furniture  of 
the  plaintiff  in  a  house  to  let  to  Lord  Montfort,  for  a  term, 
ready  furnished — and  it  was  held  that  the  action  would  not  lie; 
and  although  Lord  Eenyon  said  that  trover  was  the  proper 
remedy,  yet  afterward,  in  Gordon  v.  Harper ^  7  Id.  9,  which  waa 
trover  brought  in  a  similar  case,  he  said  the  opinion  he  hau 
expressed  was  an  extrajudicial  one,  to  which,  on  consideration, 
he  could  not  subscribe.  And  it  was  held  by  the  whole  court, 
that  trover  would  not  lie  for  the  landlord  during  the  con- 
tinuance of  the  term,  as  the  tenant  had  the  right  of  possession; 
that  he  would  be  a  trespasser  himself  if  he  took  them  from  the 
tenant,  and  that  trover  would  not  lie  in  any  case  unless  the 
property  converted  waa  in  the  actual  or  implied  rightful  posses- 
sion of  the  plaintiff.  But  the  case  here  is  still  stronger  against 
the  plaintiff's  right  to  maintain  this  action.  For,  supposing  him 
capable  of  maintaining  trespass  or  trover  on  the  possession  of 
the  hirer,  his  bailee,  against  one  who  should  destroy  the  prop- 
erty, or  so  effectually  convert  it  that  he  could  never  recover  the 
possession;  the  proof  is,  that  without  any  charge  whatever  to 
the  plaintiff,  the  goods  were  restored  to  the  possession  of 
Newell  before  the  expiration  of  the  term  for  which  they  were 
hired,  ready  to  be  delivered  up  to  the  plaintiff  as  soon  as,  by 
the  terms  of  the  contract,  he  was  enabled  to  have  them.  The 
injury,  therefore,  was  solely  to  the  possession  of  the  tenant 
during  the  term,  and  the  plaintiff  having  sustained  no  injury 
whatever,  had  no  right  of  action,  and  was  not  entitled  to 
nominal  damages.     The  plaintiff,  therefore,  must  be  called. 

The  motion  for  a  nonsuit  is  granted. 

1.  Ward  ▼.  Macaulgjf. 
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Trespass  ob  Troykb  mat  bb  Maintainxd  wherever  the  owner  had  tX 
the  time  the  right  of  posaession,  thongh  the  actual  possession  is  in  another: 
Bird  V.  Clark,  3  Am.  Dec.  269;  Carson  v.  NofAei,  6  Id.  654;  Buck  v.  Aiken, 
19  Id.  535.  But  where  there  is  no  possession,  either  actual  or  constnictivc^ 
trespass  can  not  be  maintained;  Foster  v.  Fletcher,  18  Id.  208.  For  a  genenl 
reyiew  of  the  snbjecti  see  the  note  to  Hostler  v.  Skull,  1  Id.  585. 


Bell  i;.  Monahan. 

IDiTSunr  Law,  38.] 

Trespass  will  not  Lib  fob  the  REyEBSioNABT  Owner  of  a  CharbLi 
for  its  seizure  on  execution  as  the  property  of  the  owner  of  the  particdar 
estate. 

SuMMABT  process  for  trespass.  The  trespass  alleged  oonsiBied 
in  the  seizure  under  an  execution  issued  against  Peter  Ooonrod 
of  a  horse  claimed  by  plaintiff  as  his  property.  The  horse,  at 
the  time  of  the  levy,  was  in  Ooonrod's  possession,  under  a  lease 
thereof  to  him  by  plaintiff.  The  horse  was  originally  acquired 
from  Coonrod  by  plaintiff  by  purchase.  This  purchase  the  de- 
fendants claimed  to  have  been  fraudulent.  The  presiding 
judge  decreed  for  plaintiff.  Defendants  moved  for  a  nroBoit 
and  for  a  new  trial. 

O.  W,  WUliams,  for  the  defendants. 

EiU,  contra. 

By  Court,  Butlbb,  J.  The  defendants  have  taken  a  oorreel 
legal  position  in  their  first  ground  of  appeal.  At  the  time  the 
horse  was  sold,  the  plaintiff  had  neither  an  actual  nor  a  oonstruet- 
ive  possession;  without  which,  he  can  not  maintain  this  action. 
His  possession  was  not  invaded,  nor  his  right  necessarily  jeo- 
parded, by  the  sale  of  Coourod  and  Eidd's  interest  in  the  horse. 
When  the  time  had  expired  for  which  they  had  hired  the  horse, 
the  plaintiff  had  a  right  to  demand  him;  and  upon  the  par- 
chaser's  refusal  to  deliver  him  up,  the  plaintiff  could  have 
brought  his  action  of  trover,  and  upon  establishing  his  right 
could  have  recovered  such  damages  as  would  have  indemnified 
him  for  the  loss  of  the  horse.  Or  if  the  horse  had  been  in- 
jured by  the  purchasers,  so  as  to  impair  his  value,  the  owner 
could  have  maintained  his  action  on  the  case  before  the  time  of 
hiring  had  expired.  These  are  general  principles  recognised 
and  enforced  in  too  many  judicial  decisions  now  to  be  disputed. 
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The  case  in  4  T.  R.  489,>  and  8  Id.  432,'  are  explicit  on  the 
points. 

As  the  plaintiff  may  vary  his  case  on  another  trial,  a  new  trial 
is  granted. 

8m  Steele  ▼.  Wittiana,  ante,  646. 


Cohen  v.  Charleston  Fire  and  Marine  Ins.  Co, 

pUDXiBT  Law,  147.] 

Open  Policy  is  Vaud  thoi  ch  it  Insure  a^j  Amount  Greater  in  Valub 
than  the  property;  but  in  such  case  the  recovery  is  reetricted,  where  ft 
loss  has  occurred  to  the  value  of  the  property. 

NoncB  or  the  Condition  of  a  Vessel  Need  not  be  Given,  prior  to  its  aban- 
donment, where  it  has  arrived  in  a  foreign  port  in  a  state  that  would 
justify  an  abandonment. 

Port  or  a  Sister  State  is  a  foreign  port 

KoncB  or  Abandonment  as  for  a  total  loss  must  be  given  to  the  insurer 
within  reasonable  time. 

Where  the  Cost  or  Repairs  would  Exceed  One  Half  the  Value  of  tho 
vessel  as  repaired,  the  insured  may  abandon  for  a  total  loss. 

AonoN  on  a  policy  of  insuraDce  covering  the  vessel  Harriet, 
on  her  voyage  from  Charleston  to  Mobile.  The  policy,  which 
was  an  open  one,  insured  the  sum  of  three  thousand  five  hun- 
dred dollars,  whereas  the  value  of  the  vessel  was  only  three 
thousand  dollars,  and  would,  even  after  the  value  of  the  stores, 
wages,  etc.,  were  added,  only  equal  the  sum  of  about  three 
thousand  four  hundred  dollars.  The  voyage  was  stormy,  and 
the  Harriet  arrived  at  Mobile  very  much  damaged.  The  cost  of 
the  repairs  necessary  to  render  her  seaworthy  were  estimated  at 
from  two  thousand  two  hundred  dollars  to  two  thousand  six 
hundred  dollars.  The  vessel  was  accordingly  sold.  The  jury 
found  for  plaintiff.  Defendants  now  moved  for  a  new  trial. 
1.  Because  the  evidence  showed  the  vessel  to  have  beeu  unsea- 
worthy  at  the  time  she  sailed.  2.  On  account  of  the  over-valu- 
ation in  the  policy.  3.  Because  notice  was  not  given  to  them  of 
the  state  of  the  vessel  upon  her  arrival  at  Mobile.  4  and  5.  The 
loss  was  a  partial  loss,  that  could  not  be  converted  into  a  total 
loss,  nor  did  the  cost  of  the  repairs  justify  an  abandonment. 
6.  The  insurers  had  a  right  to  repair,  which  destroyed  the  right 
of  abandonment. 

FeHgru,  for  the  plaintiff. 

Henry  Orimke,  contra, 

*  1.  Iforiv. JfMMdqr.  %,MUeiUd. 
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By  Court,  G'Neall,  J.  The  first  ground  of  appeal  presenta  a 
naked  question  of  fact,  which  was  properly  submitted  to  the 
jury;  their  decision  thereupon  is  fully  sustained  by  the  eyidence, 
and  can  not  be  disturbed. 

The  second  ground  was  not  seriously  urged  below,  or  here. 
The  valuation  of  the  vessel  set  down  in  the  policy,  was  three 
thousand  five  hundred  dollars,  andher  true  value,  including  the 
sea  stores,  wages  of  seamen,  and  insurance,  amounted  to  three 
thousand  four  hundred  and  twelve  dollars  and  fifty-two  cents. 
The  policy  in  this  instance  was  an  open  and  not  a  valued  one. 
The  value  set  down  in  the  contract  had  no  e£fect  upon  the  rights 
or  interests  of  the  defendants,  and  hence  does  not  affect  its 
validity.  The  plaintiffs,  to  recover,  were  bound  to  show  the 
true  value  of  the  vessel,  which  they  proved  to  be  three  thousand 
dollars. 

The  third  ground  presents  a  question  of  no  difficulty.  Notice 
of  the  state  of  the  vessel  on  reaching  her  port  of  destination, 
was  not  necessary  to  be  given  before  the  assured  could  abandon, 
and  treat  her  as  a  total  loss.  If  the  vessel  had  been  in  the  port 
where  she  was  insured,  then,  indeed,  there  would  have  been 
eome  reason  in  saying  that  the  underwriters  ought  to  have  had 
notice  before  a  sale  of  the  vessel  could  be  made.  But  in  a 
foreign  port,  which  Mobile  must  be  considered  to  be,  it  could 
not  be  expected  that  any  such  notice  should  be  given;  if  the 
state  of  the  vessel  was  such  as  to  constitute  a  total  loss,  then 
the  subsequent  disposition  of  the  vessel  by  sale  could  not  affect 
the  right  of  the  assured  to  claim  accordingly.  All  that  could 
be  required,  would  be  that  the  assured  or  the  master  of  the 
Tessel,  should  under  such  circumstances,  do  that  which  a  pru- 
dent man,  uninsured,  would  do.  The  testimony  very  dearly 
shows  that  the  vessel  was  unworthy  of  repair.  The  sale  was, 
therefore,  the  very  act  which  any  man  would  have  wished  and 
directed.  But  a  conclusive  answer  to  this  objection  is  found  in 
the  fact,  that  the  very  intelligent  officer  at  the  head  of  the  insur- 
ance company  (Mr.  Haslett),  by  the  authority  of  the  board  of 
directors,  placed  their  refusal  to  pay  the  claim  of  the  plaintiffs 
on  the  ground,  that  the  injury  done  to  the  vessel  did  not  justify 
an  abandonment  for  a  total  loss. 

In  connection  with  this  ground  the  defendants'  counsel 
argued,  that  the  company  ought  to  have  had  notice  of  the 
abandonment,  or  rather  that  the  plaintiff  has  abandoned  as  for 
a  total  loss,  within  a  reasonable  time.  There  is  no  doubt  about 
the  rule,  and  if  there  had  been  any  foundation  in  fact  for  the 
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argument,  the  objection  would  have  been  raised  iu  Mr.  Haslett's 
letter  to  the  plaintiff's  attorney,  decliuiug  to  pay  the  loss  on  a 
different  ground.  Indeed,  no  such  ground  was  pressed  below. 
The  fact  of  abandonment  within  proper  time  was  considered  as 
either  not  disputed,  or  as  plainly  to  be  inferred  from  Mr.  Has- 
lett's letter.  After  the  jury,  having  all  the  circumstances  of  the 
ease  before  them^^  have  found  for  the  plaintiffs,  it  is  not  to  be 
slightly  inferred  that  there  was  no  evidence  of  an  abandonment; 
from  slight  evidence  we  should  be  disposed  to  say  that  they  had 
deduced  a  proper  conclusion. 

The  sixth  ground  may  be  disposed  of  at  once  by  saying  that 
the  insurers  made  no  offer  to  repair,  and  hence  they  can  claim 
DO  benefit  from  a  right  (if  any  such  exists),  which  they  did  not 
exercise.  « 

The  whole  merits  of  the  case  rested  on  the  fourth  and  fifth 
grounds;  these,  at  the  court  below,  were  very  properly  debat- 
able matters,  but  the  defendants  had  the  advantage  of  the  rule 
contended  for  by  them,  laid  down  as  broadly  as  they  could 
desire,  and  a  verdict  founded  upon  the  facts  under  the  law 
ruled  as  they  contended  it  should  be,  can  not  be  disturbed.  I 
have  no  doubt  that  in  the  case  of  a  claim  for  a  total  loss,  if  the 
repairs  at  the  port  where  they  are  to  be  made,  will  exceed  one 
half  of  the  actual  value  of  the  vessel  at  that  place  after  she  is  re- 
paired, that  the  assured  may  abandon  and  claim  for  a  total  loss: 
Palapaco  Insurance  Company  v.  Soutfigaie  ei  aL,  5  Pet.  619. 
This  may  be  illustrated  in  this  case  in  this  way.  The  cost  of 
repairs,  according  to  the  ship  carpenter's  testimony,  may  be  set 
down  at  two  thousand  four  hundred  dollars.  The  vessel  sold 
for  eight  hundred  and  ten  dollars,  making  her  aggregate  value, 
when  repaired,  three  thousand  two  hundred  and  ten  dollars; 
taking  this  as  the  true  value  at  Mobile,  the  repairs  would 
greatly  exceed  one  half  of  the  value.  The  company  would  not, 
however,  be  bound  by  the  sale  in  the  estimating  the  value  of 
the  ship;  they  might  show  that  she  was  sold  for  too  small  a 
sum.     This  is,  however,  not  pretended  on  the  present  occasion. 

But  I  did  not  confine  the  jury  to  this  view;  I  told  them  that 
in  a  claim  for  a  total  loss,  it  was  questioned  by  able  jurists, 
whether  in  ascertaining  the  amount  of  repairs,  one  third  new 
for  old  ought  to  be  deducted:  Ph.  Ins.  403;  and  that  they 
might,  in  this  case,  take  the  affirmative  of  the  question  aa 
granted,  and  deduct  one  third,  new  for  old,  and  assume  the 
value  of  the  vessel  to  be  as  it  was  when  she  sailed,  three  thou- 
sand dollars — in  this  point  of  view,  the  cost  of  repairs  exceeded 
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one  half,  for  the  total  cost  "wbb  estimated  at  two  tbousand  four 
handred  dollars — deduct  one  third,  new  for  old,  eight  handred 
dollars^  would  leave  the  cost  of  repairs  one  thousand  six  hun- 
dred dollars,  exceeding  by  one  hundred  dollars,  the  half  of  the 
value  of  the  vessel. 
The  motion  for  a  new  trial  ia  dismissed. 

Gantt,  J.y  dissented. 


Ship  Damagsd  por  horb  than  Ons  Halt  of  her  value  may  be  abendoiiwl 
M  for  total  lose:  Debhia  v.  Ocean  Ina,  Co,,  28  Am.  Deo.  245;  Effde  t.  ImW- 
ama  State  Ins,  Co.,  14  Id.  196;  AbboU  ▼.  Broome,  2  Id.  187. 


Administbatobs  of  Patton  v.  Magbath. 

[DuDUET  Law,  100.] 

OoMXON  Casbdebs  abb  Liable  fob  the  Loss  bt  Fibb  of  gooda  intnuted  tt 
them  for  transportatioii,  though  they  are  steam  carriers  and  therefon 
obliged  to  use  fire  to  propel  their  vehicles  of  transportatioii. 

CvBTOM  TO  Impose  a  Eestbiotion  upon  a  general  rule  of  law  must  be  certsiiii 
reasonable,  and  of  such  general  practice  that  the  inference  is  fair  thai 
both  of  the  contracting  parties  contracted  with  reference  thereto. 

AoTioir  for  the  loss  by  fire  of  fourteen  bales  of  cotton,  shipped 
on  board  the  steamboat  Augusta  to  be  carried  to  Charleston. 
The  cotton  had  been  delivered  by  lighter.  In  the  lighter  it  re- 
mained oyer  night  alongside  of  the  Augusta,  and  was  there 
burnt.  The  fire  originated  at  a  time  when  the  captain  and  oreir 
of  the  Augusta  had  retired  to  rest.  The  jury,  in  disregard  of 
the  charge  of  the  judge  below,  found  for  defendants.  Plaintilb 
appealed  and  moved  for  a  new  trial. 

Benj.  F.  Hunt,  for  the  plaintiffs. 

Petigru  and  Leaesne,  contra. 

BiCHABDsoN,  J.  This  court  concurs  in  the  opinion  of  the 
drcuit  judge  on  the  law  of  the  case,  as  expressed  ia  bis 
charge  to  the  jury.  The  loss  by  fire,  which,  occurring  in  another 
boat,  renders  the  owner  liable,  will  in  like  manner  make  lisUe 
the  owner  of  a  steamboat,  propelled  by  fire.  The  reason  of  the 
severe  accountability  of  common  carriers  is,  because  their  pos- 
session of  the  cargo  makes  it  an  easy  matter  for  them  to  take  or 
purloin  the  goods;  and  as  easy  to  get  up  a  pretended  a^ciiieut 
or  misfortune,  and  pass  it  off  as  the  cause  of  the  loss.  lu  like 
manner,  it  is  easy  for  a  carrier,  choosing  as  he  may  his  owa 
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agents,  time,  and  plaoe,  to  confederate  with  robbers.  It  is  for 
these  considerations  that  the  law,  proceeding  on  the  moral 
principle  of  prudent  prevention,  cuts  off  the  temptation  of  pecun- 
iary gain,  and  makes  the  carrier  liable  for  all  losses,  unless  they 
occur  through  the  depredations  of  public  enemies,  or  some  act 
of  ProTidence,  against  which  human  strength  and  care  can  not 
guard.  The  sudden  shifting  of  the  channel,  or  the  recent  in- 
troduction of  a  hidden  sawyer  or  snag,  which  are  among  the 
natural  incidents  of  our  rivers,  have  been,  when  unknown, 
always  bolden  within  the  latter  exception.  But,  with  these 
exceptions,  the  carrier's  undertaking  is  to  deliver  his  cargo  at 
the  destined  port,  or  be  answerable.  If  he  does  not  so  deliver 
it,  he  must  pay  the  value  in  money;  and  then  he  is  entitled  to 
freight,  just  as  if  he  had  delivered  the  specific  goods.  In  this 
situation,  the  present  defendants  stand.  They  and  the  plaint- 
ifis,  morally  speaking,  are  innocent;  but  one  or  the  other  must 
bear  the  loss — and  the  law  decrees  it  to  the  carriers.  This  is 
enough  for  the  court  to  know,  and,  knowing,  must  preserve  the 
law.  But  in  a  case  of  novel  application,  and  for  the  satisfaction 
of  the  many  interested  in  the  principle,  I  may  add,  that  the 
carrier  who  undertakes  to  deliver  freight,  through  the  extra 
danger  of  fire-engines,  can  with  less  reason  than  other  carriers, 
plead  that  the  loss  has  occurred  by  au  unavoidable,  providential 
misfortune,  where  it  has  been  caused  by  the  very  means  he  has 
himself  introduced  into  the  hull  of  the  boat:  and  for  which  ho 
must,  on  that  account,  be  more  clearly  liable. 

Again,  on  account  of  the  habitual  use  of  the  steam  power, 
which  is  attended  with  peculiar  danger  from  fire,  it  becomes 
the  more  easy  to  purloin  a  rich  cargo,  then  fire  the  boat,  and 
make  it  appear  that  the  cargo  too  had  been  burned  by  a  very 
common  accident,  from  the  furnace  of  the  steamer.  Such  bad 
faith  could  not  be  apprehended  in  this  case;  but  once  permit 
the  fleets  of  steamboats  that  run  the  Tennessee,  or  ply  between 
St.  liouis  and  New  Orleans,  to  have  such  a  manner  of  exempt- 
ing the  owners  from  loss  by  fire,  and  who  can  tell  the  conse- 
quences to  the  unwary,  or  the  gain  to  the  fraudulent  ?  Need  I 
remind  the  owners  of.  steamboats  that  they  have  but  to  give 
public  notice  that  they  will  not  be  liable  in  a  certain  class  of 
cases;  and,  to  deceive  no  one,  give  no  other  bill  of  lading  but 
with  the  express  exception  written,  "  not  to  be  liable  for  acci- 
dents by  fire" — and  they  then  make  the  desired  exception,  the 
law  of  the  contract.  If  there  be  then  any  grievance  from  the 
severity  of  the  law,  they  hold  the  remedy  at  their  own  disore« 


551  PArroN  v.  Magbath.  [S.  Carolina, 

tion.  And  I  would  here  apply  to  all  carriers  who  inveigh 
against  the  seTeritj  of  the  law,  which,  for  general  purposes,  ia 
wise,  the  same  observation.  They  may  and  will  relieTo  them- 
selves,  whenever  essential  to  their  interests,  by  special  accept- 
ances. 

I  am  bound  to  notice  the  supposed  custom,  in  favor  of  boats 
propelled  by  the  agency  of  fire.  Custom  may  well  form  an  ex- 
ception to  a  general  rule  of  law:  but  it  must  be  immemorial, 
certain,  and  reasonable;  it  ought  to  appear,  by  proof  of  much 
practice,  that  parties  on  both  sides  had  acquiesced  in  the  spe- 
cific custom;  and  then  it  would  be  just  to  conclude  that  they 
had  adopted  the  custom  in  place  of  a  particular  contract^  for 
each  case;  and  a  custom  so  sanctioned  would  become,  as  a 
peculiar  act  of  legislation,  of  which  all  persons  must  take 
notice,  at  their  own  peril.  But  the  custom  set  up  in  the  pre- 
sent case  was  very  recent,  as,  indeed,  is  the  use  in  this  state  of 
steamboats  themselves,  had  been  practiced  in  very  few  in- 
stances, and  was  quite  uncertain  and  vacillating.  We  can  not 
yield  up  the  well-adjudged  and  established  rules  of  law,  for  a 
custom  which  seems  to  consist  more  in  the  practice,  opinions, 
and  wishes  for  such  a  custom,  by  one  party,  than  in  any  assent 
to  its  prevalence  and  adoption  by  the  party  on  the  opposite 
side. 

We  decide  the  case  upon  the  general  grounds  of  the  law,  and 
the  custom,  as  that  is  evidently  desired:  and  I  therefore  say 
little  of  the  fourth  ground  of  appeal.  But  inasmuch  as  the 
cotton  was  burned  outside  of  the  steamer,  in  the  night,  and 
when  she  was  at  anchor — ^it  would  be  hard  to  trace  the  loss  to 
the  fire,  which  is  necessary  to  the  engine  only  when  in  prao* 
tical  use,  or  under  preparation.  Unless  we  conclude  first,  thai 
there  was  a  want  of  careful  vigilance  over  such  fire,  who  can 
tell,  when  all  were  asleep,  where  the  fire  came  from  f  Let  a 
jury  reconsider  the  case. 

A  new  trial  is  granted  unanimously. 


Liability  of  Common  Carrier  for  Loss  bt  FiRa.~The  liability  ol  * 
carrier  is  for  all  losses  of  property  intrusted  him,  not  cansed  by  tbe  act  of 
Qod  or  of  public  enemies:  CoU  v.  MeMechen,  6  Am.  Deo.  200;  Sehi^eUmr, 
Harvey,  Id.  206;  EUioU  v.  Bossell,  6  Id.  906;  WiUianu  v.  Grant,  7  Id.  235; 
Craig  v.  ChiUlress,  14  Id.  751;  Ewart  v.  Street,  23  Id.  131;  Smyrl  ▼.  AloUm, 
Id.  146;  Jones  v.  Pitdier,  24  Id.  716;  DaggeU  v.  Shaw,  25  Id.  439;  Hobertaom 
V.  Kennedy,  26  Id.  466;  Tumey  v.  WiUon,  27  Id.  515.  It  would  bo  naelesi 
to  multiply  the  authorities  that  might  be  cited  in  support  of  a  proposition  so 
elementary.  Loss  by  fire  may  be  attributable  either  to  negligence  or  to 
what  may  be  termed  inevitable  accident.    If  a  loss  has  been  cansed  by  tht 


Feb.  1838.]  Pation  v.  Maobath.  556 

negligence  of  the  carrierp  he  clearly  must  shoulder  the  responsibility.  But 
if  the  other  aapect  of  the  case  presents  itself,  if  the  carrier  has  been  guilty  of 
no  negligence,  if  the  loss  by  fire  has  been  the  result  of  inevitable  accident, 
can  he  be  excused  from  liability  because  "  inevitable  accident "  is  but  another 
form  of  the  expression  "  act  of  God"?  In  Forward  v.  PiUard,  1  T.  R.  27, 
the  case  was  that  after  deliver^'  of  hops  to  a  common  carrier  for  transporta- 
tion, a  fire  broke  out  one  hundred  yards  away  from  their  place  of  storage, 
snd,  nging  with  unextinguishable  violence,  reached  the  place  of  storage  and 
consumed  it,  together  with  the  hops.  The  juiy  found  that  there  had  been  no 
negligence  on  the  part  of  the  carrier.  The  question  being  as  to  the  liability 
of  the  carrier.  Lord  Mansfield  said:  **  A  carrier  is  in  the  nature  of  an  insurer. 
It  is  laid  down  that  he  is  liable  for  every  accident,  except  the  act  of  God  or 
the  king's  enemies.  Now  what  is  tho  act  of  God  ?  I  consider  it  to  mean 
something  in  opposition  to  the  act  of  man:  for  everything  is  the  act  of  God 
that  happens  by  his  permission;  everything,  by  his  knowledge.  But  to  pro- 
vent  litigation,  collusion,  and  the  necessity  of  going  into  circumstances  im- 
possible to  be  unraveled,  the  law  presumes  against  the  carrier  unless  he  shows 
it  was  done  by  the  king's  enemies,  or  by  such  act  as  could  not  happen  by  the 
intervention  of  man,  as  storms,  lightning,  and  tempests.  If  an  armed  force 
come  to  rob  the  carrier,  he  is  liable:  and  a  reason  is  given  in  the  books  which 
is  a  bad  one,  viz.,  that  he  ought  to  have  sufficient  force  to  repel  it:  but  that 
woald  be  impossible  in  some  cases,  as  in  the  riots  in  the  year  1780.  The  true 
reason  is  for  fear  it  may  give  room  for  collusion,  that  the  master  may  con- 
trive to  be  robbed  on  purpose  and  share  the  spoil..  In  this  case  it  does  not 
appear  but  that  the  fire  arose  from  the  act  of  some  man  or  other.  It  certainly 
did  arise  from  some  act  of  man;  for  it  is  expressly  stated  not  to  have  happened 
by  lightning.  The  carrier  therefore  in  this  case  is  liable,  inasmuch  as  he  is 
liable  for  inevitable  accident.  *'  The  language  of  the  cases  is  quite  general,  that 
the  only  fire  that  may  be  attributed  to  the  act  of  God  is  one  that  is  originated 
by  lightning. 

Ab  this  cause  of  fire  may  be  practically  considered  as  non-existent,  it  may  be 
said  that  a  common  carrier's  liability,  in  the  absence  of  any  special  agreement, 
is  absolute  as  to  all  losses  occasioned  by  fire:  Laheman  v.  GrinneU,  5  Boew. 
625;  Moore  v.  Mich.  Cent.  B.  R.  Co.,  3  Mich.  23;  Oilmore  v.  Carman^  1  Smed. 
ft  M.  279;  Miller  v.  Steam  Nav.  Co.,  6  Seld.  431;  Angle  v.  Mississippi  and 
Mo,  /?.  Ji.  Co.,  18  Iowa,  555;  Porter  v.  Chicago  <fc  Hock  /.  li.  /?.  Co.,  20  HI. 
4ff!',  Cox  V.  Peterson,  30  Ala.  608;  Harrington  v.  McShant,  2  Watts,  443; 
Thorogood  v.  Marsh,  Gow,  105;  Hyde  v.  Trefit  Nav,  Co.,  5  T.  R  201.  Some 
of  these  cases  were  of  considerable  hardship,  as,  for  instance,  that  of  Mitltr  v. 
yavigcUion  Co,,  supra,  where  a  fire  originating  on  shore  at  a  point  a  quarter 
of  a  mile  distant  from  a  barge  in  the  river  in  which  were  the  goods  consumed, 
was  by  a  sudden  gale  of  wind  carried  in  a  few  minutes  to  the  place  where  the 
barge  lay,  which  was  thereupon  consumed.  The  rule,  however,  bends  to  no 
hardship,  being  alike  inflexible  and  certain.  Congress,  however,  in  the 
exerdse  of  its  power  "to  regulate  commerce  with  foreign  nations  and 
among  the  several  states,"  has  enacted  that  "no  owner  of  any  vessel 
shall  be  liable  to  answer  for  or  make  good  to  any  person  any  loss  or 
damage  which  may  happen  to  any  merchandise  whatsoever,  which  shall  be 
shipped,  taken  in,  or  put  on  board  any  such  vessel,  by  reason  or  by  means  of 
any  fire  happening  to  or  on  board  such  vessel,  unless  such  fire  is  caused  by 
the  design  or  neglect  of  such  owner:"  Rev.  Stat.,  sec.  4282.  It  was  held, 
in  Walker  v.  Transportation  Co,,  3  WalL  150,  that  this  section  exempted  the 
owners  of  vessels  in  cases  of  loss  by  fire,  from  liability  for  the  negligence  of 
tbflir  offioen  or  agents,  in  which  the  owners  have  not  directly  participated. 
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Where  the  carrier  has  exempted  himself  from  liability  for  losses  by  fire,  by 
special  contract,  the  exemption  will  not  be  allowed  to  extend  to  losses  by  fire 
occasioned  by  his  negligence  or  that  of  his  employees:  Swindler  v.  HUUard,  2 
Rich.  286;  Pemberton  Co,  v.  New  York  Central  R.  JL  Co.,  104  Mass.  144; 
Jliontgomery  and  West  Point  JR.  R.  Co.  v.  Edmonds,  41  Ala.  607;  Empire  Tr<a$- 
porUUion  Co.  v.  Wanuutla  Oil  etc,  Co.,  63  Pa.  St.  14;  Powell  ▼.  Penntybmnia 
A  /?.  Co.,  32  Id.  414. 

Exemption  from  liability  on  account  of  ''dangers  of  the  river  "  does  not  ex- 
tend t«  losK  occasioned  by  fire  on  a  steamboat:  GUmore  v.  Carman^  1  Smed.  k 
M.279. 


FoNViLLE  V.  McNease. 

[DuDLBT  Law,  803.] 

Words  Written  akd  Published  are  actionable  per  Me,  where  they  are  cal- 
culated to  reflect  shame  and  disgrace  on  the  person  of  whom  they  ars 
written,  or  to  hold  him  up  as  an  object  of  hatred  or  contempt,  though 
they  impute  no  crime. 

Written  Words  are  not  Published,  in  the  sense  that  will  support  a  dvil 
action,  where  the  instrument  containing  them  reaches  the  person  only  of 
whom  they  are  written,  though  the  latter  afterwards  makes  its  oontenti 
public 

Verbal  Admissions  of  a  Party  of  his  Authorship  of  an  Instrument 
that  has  reached  the  person  of  whom  it  is  written,  upon  bein^i:  ques- 
tioned as  to  the  matter  by  the  latter,  in  public,  constitutes  no  publica- 
tion. 

Action  on  the  case  for  a  libel.  Ou  the  trial  a  nonsuit  was 
granted,  because  the  written  words  were  not  actionable  pene^ 
and  also  because  there  was  no  publication.  The  opinion  statei 
the  other  facts  of  the  case. 

Dargan,  for  the  plaintiff. 

Sims,  contra. 

By  Court,  O'Neall,  J.  Upon  the  first  ground  of  appeal,  the 
whole  court  differ  in  opinion  with  the  judge  below.  Starkie,  ia 
his  treatise  on  slander  and  libel,  at  page  161,  thus  sums  up  the 
doctrine:  "  An  action  lies  for  any  false,  malicious,  and  personal 
imputation  effected  by  writings,  pictures,  or  signs,  and  tending 
to  alter  the  party's  situation  in  society  for  the  worse :"  Bell  v. 
Stone,  1  Bos.  &  Pul.  831.  This  is  the  settled  English  doctriDe, 
and  although  it  has  been  assailed  by  Mr.  Starkie  and  others,  as 
being  a  distinction  between  written  and  verbal  slander  without 
any  real  difference,  yet  I  confess  I  can  not  take  that  view  of  it. 
Words  are  evanescent;  they  are  as  fleeting  as  the  perishing 
flowers  of  spring;  they  are  often  the  results  of  mere  passion; 
but  written  slander  is  to  remain;   it  is  to  be  treasured  up  bj 


May,  1838.]  Eonyills:  v.  MgNease.  557 

«Tei7  other  malicious  man  for  his  day  of  vengeanoe;  it  is  the 
effect  of  deliberate  design,  and,  therefore,  is  the  evidence  of 
malice,  without  which,  actual  or  implied,  no  action  of  slander 
could  be  maintained.  But  the  distinction  prevails  in  this  state 
as  well  as  in  England.  In  the  case  of  Mayrant  v.  Richardson^  1 
Nott  &  M.  348  [9  Am.  Dec.  707],  the  second  count  in  the  dec- 
laration was  on  a  letter  imputing  to  the  plaintiff  an  '*  affected 
mind."  It  was  not  denied  that  the  words  written  would  be  ac- 
tionable, which  if  spoken  would  not  be.  Judge  Nott,  in  deliv- 
ering the  opinion,  said:  *'  It  has  been  held  that  words  written 
and  published  are  actionable,  which  if  spoken  would  furnish  no 
ground.  But  then  they  must  be  such,  as  in  the  common  esti- 
mation of  mankind,  are  calculated  to  reflect  shame  and  disgrace 
upon  the  person  they  are  spoken  of,  and  hold  him  up  as  an 
object  of  hatred,  ridicule,  or  contempt."  The  case  of  Leckie 
ads,  Couty^  was  decided  by  the  court  of  appeals  upon  the  same 
distinction:  vol.  3,  MS.  Decisions,  494.  These  cases  conclude 
the  matter.  It  is  not  denied  that  the  letter  of  the  defendant  to 
the  plaintiff  is  calculated  to  reflect  shame  and  disgrace  upon 
the  plaintiff,  and  to  hold  him  up  as  an  object  of  hatred,  ridicule, 
and  contempt.  There  can  therefore  be  no  doubt  that  it  is  a 
slander  for  which  an  action  lies  without  stating  or  proving 
special  damage. 

Upon  the  second  ground,  a  majority  of  the  court  agree  with 
the  judge  below,  that  there  was  no  publication.  There  is  a 
great  distinction  in  this  respect  between  an  indictment,  and  an 
action  of  slander,  for  a  libel.  In  the  first,  the  end  is  to  prevent 
a  breach  of  the  peace;  and  hence  a  publication  to  the  party  of 
whom  it  is  written,  will  be  enough.  In  slander,  the  object  is 
to  redress  the  party  for  an  injury  done  to  his  character,  which 
is  nothing  more  than  the  good  opinion  of  his  neighbors  and  ac- 
quaintances. If  the  knowledge  of  the  slander  be  altogether 
confined  to  himself,  he  has  sustained  no  damage.  If  the  de- 
fendant only  communicated  the  slander  to  the  plaintiff,  then 
he  has  committed  no  wrong  for  which  he  is  liable  civilly.  If 
the  plaintiff  afterwards  make  public  the  charge,  the  defendant 
is  not  answerable  for  the  consequences — for  the  act  of  publica- 
tion is  not  his. 

These  principles  seem  to  be  so  plain,  as  only  to  require  to  be 
stated  to  receive  the  assent  of  every  one.  It  is,  however,  con* 
tended  that  in  three  ways  the  defendant  has  published  the 
slander:  1.  By  throwing  the  letter  sealed  into  the  inclosure  of 
the  witness.      2.  By  addressing  it  to  the  plaintiff  or  Susan 
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Sloan;  and  3.  Bj  admitting  its  contents  when  interrogated 
concerning  the  same  bj  the  plaintiff,  in  a  publio  company  at 
Darlington  coort-hoase. 

Upon  the  first,  it  maj  be  remarked,  that  since  Lake  t.  Xing 
(▲.  D.  1670),  1  Mod.  58,  it  has  been  held,  that  if  a  man  write  a 
scandalous  letter  and  deliyer  it  to  the  party  himself,  it  is  no 
slander.  Sending  a  letter  to  a  party  under  seal,  is  the  same  as 
delivering  to  the  party  himself.  For  in  such  a  case  the  partf 
shows  his  intention  that  it  should  correct  bim  alone,  and  be 
unknown  to  others.  The  case  of  exception  to  this  role  ifl» 
where  a  letter  was  addressed  to  a  man  whose  clerk  was  in  the 
habit  of  opening  and  reading  his  letters,  and  this  fact  was 
known  to  the  defendant,  and  the  clerk  did  open  and  read  the 
letter;  there  it  was  held  to  be  the  publication  of  the  defendant, 
for  a  third  person  had  come  to  the  knowledge  of  the  charge,  by 
the  act  of  the  defendant.  Here  the  fact  of  throwing  the  letter, 
sealed,  into  an  open  inclosure,  might  have  led  the  impertinent 
curiosity  of  a  finder  to  pry  into  its  contents;  and  if  this  had 
happened,  I  should  have  held  the  defendant  answerable  for 
the  publication,  which  would  have  then  resulted  from  his  act 
But  the  letter  reaphed  its  address  unopened,  and  so  far  there 
was  no  publication  in  fact. 

2.  The  address  of  the  letter  to  the  plaintiff  or  Susan  Sloan, 
does  not  of  necessity,  I  think,  make  the  defendant  answerable 
for  a  publication  of  the  slander  of,  and  concerning  the  plaint- 
iff. The  address  would  have  authorized  either  to  open  and 
read  the  letter;  and  if  the  proof  had  been  that  Susan  Sloan  had 
read  the  letter,  or  hearing  of  it,  had  required  the  plaintiff 
to  read  it  to  her,  and  he  had  so  done,  I  should  have  thought 
the  fact  of  publication  proved.  But  the  letter  reached  him— 
he  opened  and  read  it  of  his  own  head  to  the  witness  and  hia 
family.  Whether  Susan  Sloan  was  or  was  not  present,  does 
not  appear.  His  act  on  his  part  can  not  be  visited  on  the 
defendant  He  himself  published  the  defendant's  slander, 
and  must  bear  the  consequences  of  his  folly. 

3.  The  defendant's  answers  to  the  questions  put  by  the  plaint- 
iff, as  to  the  contents  of  the  libel,  can  not,  I  think,  be  regarded 
as  his  (the  defendant's)  publication.  The  plaintiff  stated  the 
contents,  and  the  defendant  merely  assented  that  they  were 
contained  in  the  letter,  the  authorship  of  which  he  had  avowed. 
This  was  no  fresh  publication.  If  there  had  been  a  previous 
one,  it  would  have  been  evidence  enough  to  charge  him  with  it 
The  fact  as  to  which  he  was  questioned,  was  merely  to  fix  the 
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identity  of  the  letter,  the  autborBhip  of  which  he  had  admitted.' 
Writing  it,  if  a  publication  in  fact,  without  the  agency  of  the 
plaintiff  had  taken  place,  would  haTc  made  the  defendant  an- 
awemble. 
The  motion  to  set  aside  the  nonsuit  is  dismissed. 

£yah8  and  Butleb,  JJ.,  concurred;  the  latter,  however,  not 
without  entertaining  some  doubts  as  to  the  correctness  of  the 
opinion. 

BiiCHAB]>soN,  J.  The  nonsuit  was  probably  ordered  upon  the 
ground  that,  as  the  plaintiff  proved  no  special  damage,  the  ac- 
tion could  not  be  supported.  But  such  doctrine  is  deemed 
erroneous  by  the  court:  so  that  the  nonsuit  must  be  set  aside, 
unless  the  evidence  of  the  publication  of  the  libel  was  too  weak 
to  carry  the  case  to  the  jury.     , 

Upon  this  point  the  court  is  divided.  The  facts  are  plain. 
The  defendant  wrote\he  libel — sealed  it— directed  it,  in  the  form 
of  a  letter  to  the  plaintiff,  or  Miss  Susan  Sloan — requested  a 
witness  to  carry  it  to  the  plaintiff,  or  drop  it  near  his  residence. 
The  witness  refused;  and  the  letter  was  afterwards  picked  up 
by  a  stranger,  and  delivered  to  the  plaintiff,  who  opened  and 
read  it  aloud.  The  defendant  afterwards  avowed  that  he  wrote 
it.  Is  this  such  evidence  of  a  publication  by  the  defendant  as 
to  save  the  plaintiff  from  a  nousuit?  is  the  question. 

In  the  case  of  Bex  v.  Besse^  1  Ld.  Baym.  417,  it  is  laid  down 
that  the  libel  being  written  by  the  defendant,  is  prima  facie  proof 
of  publication,  and  throws  on  him  the  burden  of  disproving  such 
presumption:  2  Saund.  809.  So  also,  in  Baldwin  y,  Ephvxsione,* 
2  W  Bl.  1038,  printing  is  prima  facie  proof  of  publication.  In 
Bex  V.  BurdeU,  4  Barn.  &  Aid.  135,  the  mere  parting  with  the 
libel,  whereby  the  defendant  gave  up  his  control  over  it,  with 
the  intent  to  print,  was  held  to  be  prima  facie  proof  of  publica- 
tion. 

It  was  decided  in  the  case  of  PhilMpa  v.  Janaen,  2  Esp.  624, 
that  a  written  libel  may  be  published  in  a  letter  to  a  third  person. 
And  although  the  publication  of  a  libelous  letter  to  the  plaint- 
iff alone,  will  not  support  a  civil  action,  yet  it  will  an  indict- 
ment. But  this  was  a  mere  nisi  prius  decision  of  Lord  Kenyon. 
And  Williams,  in  Lis  note  to  the  case  of  Lake  v.  King,  says,  if 
a  letter  containing  a  libel  is  sent  to  another,  or  the  party  him- 
self, it  is  a  publication;  and  quotes  2  Bl.  1039;  1  T.  B.  llC— 
and  the  jury  must  decide  whether  the  publication  be  sufficient 

1.  Bex'v.  Beart,  2.  BaUMm  ▼.  ElpMmton.  8.  WetUkanton  r,  BauUtu. 
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or  not.  But  in  case  of  a  letter  to  the  party  himself,  where  the 
defendant  knew  that  the  plaiutifTs  clerk  usually  opened  his 
letters,  it  was  held  in  Delacroix  v.  Thevanol,  2  Stark.  63,  to 
amount  to  publication,  and  to  support  a  civil  action. 

Now,  how  much  stronger  would  that  case  have  been,  if  the 
libelous  letter  had  been  directed  to  the  plaintiff,  or  his  clerk, 
which  is  the  fact  in  the  case  before  us,  t.  e.,  to  *'  John  A.  Fon- 
ville/'  or  **  Miss  Susan  Sloan."  On  the  other  hand,  if  the  letter 
had  been  directed  to  Miss  Sloan  only,  it  would  not  have  been 
better  directed  to  a  third  person,  than  when  to  the  plaintiff,  or 
**  Miss  Sloan; "  or  if  a  duplicate  had  been  directed  to  her  sep- 
arately, it  would  have  been  the  same,  and  no  more,  than  the 
letter  to  the  plaintiff,  or  **  Miss  Sloan." 

In  either,  it  is  precisely  the  case  of  PhiUipa  y.  Jansen,  that  is, 
a  libel  published  in  a  letter  to  a  third  person.  I  do  not  take 
the  meaning  to  be  that  the  mere  sealing  up  the  libel  and  send- 
ing it  to  a  third  person,  is  publication  ipso  facto.  But  that  if 
the  libel  should  in  consequence  become  known  to  the  third  per- 
son, or  should,  in  any  way,  become  notorioas,  then  the  writer 
becomes  responsible  for  the  publication,  which  his  condact  ia 
sealing  and  sending  the  letter  gave  rise  to.  This  is  the  princi- 
ple in  Burdeli's  case,  and  all  that  class,  with  the  single  excep- 
tion of  the  letter  to  the  plaintiff  alone.  It  is  in  such  sense  that 
Lord  Holt  says,  that  when  a  libel  is  produced  in  the  hand- 
writing of  a  man,  he  is  taken  in  the  manor:  Lord  Baym.  417; 
4t  £sp.  248;^  that  is  to  say,  the  writer  is  prima /aete  liable,  if  the 
libel  has  been  practically  published,  no  matter  how;  unless  he 
disprove  the  publication  being  his  act.  He  stands  like  the  man 
who  threw  a  lighted  cracker  into  a  crowd,  which  being  thrown 
from  hand  to  hand,  at  length  put  out  the  eye  of  a  by-stander. 
The  first  aggressor  was  held  liable  for  the  whole  injury.  Many 
are  the  analogous  instances,  of  attaching  the  consequences  to 
him  who  begins  mischief.  It  is  a  principle;  and  such  a  rule 
applies  with  much  force,  to  a  libeler  who  commences  in  malice, 
not  in  sport  merely. 

There  is  a  fact  which  should  make  this  rule  strong  against 
the  defendant.  After  the  libel  had  been  published,  he  dehber- 
utely  avowed  it  to  be  his  act  in  all  its  details — ^gave  it  the  sanc- 
tion of  his  name,  and  did  not  disavow  the  publication.  May  it 
not  then  be  inferred,  that  he  had  propagated,  as  well  as  origin- 
ated, the  defamation  ?  In  such  cases,  malice  is  the  important 
ingredient;  and  if  publication  has  practically  followed,  we  are 
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not  to  infer  the  negative,  nor  to  be  astute  in  order  to  shield  the 
slanderer;  but  leave  the  jury  to  refer  the  publication  to  the 
malicious  author,  from  slight  circumstances,  and  the  character 
of  the  case.  If  men  may  differ  upon  the  evidence,  or  the  judi- 
cial mind  vacillates,  it  is  enough,  the  case  must  go  the  jury. 
And,  I  repeat,  that  it  is  improbable,  that  this  was  the  ground 
upon  which  the  nonsuit  was  ordered  on  the  circuit. 

Oahtt,  J.,  concurred. 

WoBUS  Wbittsn  and  Pubushxd  may  be  libelous,  which  if  spoken 
would  not  be  actionable;  so  a  publication  rendering  a  person  ridiculous,  ox 
exposing  him  to  contempt,  or  impairing  his  standing  in  society,  as  a  man  of 
rsctitttde  or  principle,  is  libelous:  Colby  ▼.  Reynolds^  27  Am.  Dea  574;  Wat- 
mm  V.  Tratk^  Id.  271  and  note  273. 

Smndih o  LnunxMrs  LsmB  to  Party  Libslxd  is  sufficient  publioatioii 
to  support  a  criminal  action:  State  v.  Avery,  18  Am.  Deo.  10ft. 


TuoKEB  V.  Williams. 

[DUDLBT  Law,  838.] 

DosxB  UHDSB  Dkxd  Fraudulkmt  AS  TO  CREDITORS  is  liaUe  to  them  as  exec- 
utor de  ion  tort  for  personal  property,  the  possession  of  which  he  has 
taken,  and  which  he  has  consumed  subsequently  to  the  death  of  his 
donor. 

SuMXABT  process  against  defendant  as  exeoatrix  de  son  tort. 
The  presiding  judge  decreed  for  plaintiff.  Defendant  now 
mored  to  set  the  decree  aside. 

Black,  for  the  motion. 

l^adeweU,  contra. 

By  Court,  O'Nball,  J.  That  the  defendant  used  the  crop, 
which  the  deceased  left  at  his  death,  is  enough  to  fix  her  with 
the  character  of  executrix  de  son  tori,  and  fully  justifies  the 
ciicuit  decree.  For  she  had  no  pretense  of  title  whatever  to  it. 
The  deed  to  her  and  her  children  bears  date  the  eighteenth  of 
l£arch:  and  after  enumerating  certain  property,  says:  '' Finally 
all  my  goods  and  chattels  which  I  am  now  in  possession  of,  with 
the  exception,"  etc.  The  crop  was  raised  subsequent  to  tlie 
eighteenth  of  March;  it  was  then,  probably,  not  even  planted — 
it  can  not,  therefore,  be  regarded  as  any  part  of  the  goods  and 
chattels  of  which  Dinkins  was  in  possession  on  the  day  of  the 
date  of  the  deed.  But  the  defendant,  as  a  donee  in  possessiont 
was  properly  chargeable  as  executrix  de  son  tort.     The  deed  to 
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her  and  her  cbildren  purported  od  its  face  to  be  in  consideration 
of  natural  love  and  a£fection:  it  is  of  the  donor's  whole  estate. 
For  it  appeared  that  the  reservation  mentioned  in  the  deed,  to 
pay  his  debts,  was  worthless.  He  had  no  land;  and  the  ac- 
counts alluded  to  were  not  shown  to  be  of  any  yalue. 

Under  such  circumstances,  it  can  not  be  doubted  that  the 
deed  is  at  law  fraudulent  and  void,  as  against  existing  cred- 
itors. The  deceased,  at  his  death,  was  in  actual  possession  of 
the  property.  For  after  his  death,  the  very  property  now  in 
dispute  was  by  the  defendant  produced  to  Mr.  Debruhl,  who 
was  about  to  administer,  as  Dinkins'  property.  All  the  wit- 
nesses said  he  was  at  all  times  in  possession  of  it.  This,  added 
to  the  fact  of  the  voluntaiy  character  of  the  deed,  made  it 
covinous  in  every  sense.  The  donees'  possession  commencing 
subsequent  to  the  intestate's  death,  under  a  title  yoid  against 
the  creditors,  makes  her  chargeable  as  executrix  de  son  tori. 
This  will  be  made  plain  in  this  way.  To  charge  her  as  such, 
it  is  only  necessary  to  show  her  possession  and  use  of  the  goods 
of  the  deceased.  This  is  done  prima  facie,  that  he  died  in 
possession,  and  that  she  came  to  the  possession  after  his  death. 
To  answer  and  rebut  this  she  must  show  a  legal  title  to  the 
property  or  possession;  this  can  not  be  done  by  the  deed  as 
against  a  creditor,  for  as  to  him  it  is  void,  and  hence  she  is  left 
as  a  wrongful  possessor,  and  must  be  so  charged.  This  view  ia 
fully  sustained  by  Bethel  v.  Stanhope,  Cro.  Eliz.  810;  Hawes  v. 
Leader,  Cro.  Jac.  271;  Edwards  v.  Earhen,  2  T.  R.  587.  If 
this  view  was  not  the  true  one,  a  creditor  would  at  law  be  with- 
out remedy.  For  if  he  administered,  he  would  be  regarded  as 
standing  in  the  place  of  his  intestate,  and  then  he  could  not 
dispute  the  donee's  title.  For  no  matter  how  fraudulent  it 
might  be  against  a  creditor,  yet  it  would  bind  the  donor,  and 
consequently  his  administrator,  as  was  fully  decided  in  Crofby 
v.  Shelton,  spring  term  of  the  court  of  appeals,  1830;  and 
Chappell  v.  Brown,  1  Bail.  528.  If  he  procured  another  to  ad- 
minister, and  he  suffered  a  recovery  against  him  as  adminis- 
trator, the  plaintiff's  execution  could  not  be  levied  on  this 
property,  for  the  administrator  could  not  recover  it  from  the 
donee,  and  hence  it  would  not  be  liable,  as  assets,  in  the  ad- 
ministrator's hands,  to  the  execution:  Anderson  y.  Bekher^  1 
Hill,  246  [26  Am.  Dec.  174J. 

The  motion  is  dismissed. 


CASES  m  EQUITY 
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GiLMORE   V.  WmTESIDES. 

[IXddlby  Equztt,  14.] 

DiLnriBT  or  Pbopebty  is  CoNSTirnrED  bt  such  Acts  as  transfer  the  right 
of  dominion  and  control  over  it,  and  therefore  delivery  of  a  deed  author- 
izing the  exercise  of  dominion  and  control  over  property  is  equivalent  to 
a  delivery  thereof. 

DiiD  CAN  NOT  Opxratk  AS  A  DONATIO  Oausa  Mor tis  unlcss  there  has  been 
a  delivery  of  the  deed  during  the  life  of  the  grantor. 

KO  D£IJV£BT  CAN  BE   HAD  OP  A  DSED   SUBSEQUENT  TO  THE  DeATH  of    the 

grantor,  though  the  latter  has  placed  it  in  the  hands  of  an  agent  with 
instructions  to  deliver  after  his  death. 
DmoTS  IN  A  Voluntabt  Instrument  will  not  be  aided  in  favor  of  collat- 
eral relations,  to  the  prejudice  of  the  wife. 

Bill  in  equity:  Complainant  was  widow  of  Joshua  Gilmore, 
who,  she  alleged  in  her  bill,  died  intestate,  leaving  as  heirs  her- 
self and  a  minor  son,  Francis.  Francis  soon  after  died,  while 
yet  a  minor,  leaving  complainant  entitled  in  consequence  to 
the  entire  estate  of  which  Joshua  died  seised.  Complainant 
therefore  demanded  of  Whitesides,  who  had  administered  upon 
Joshua's  estate  an  accounting,  and  called  upon  the  other  de- 
fendants to  exhibit  their  claims  to  the  property.  These  claims 
originated  under  an  instrument  executed  by  Joshua  during  his 
life-time,  whereby,  in  consideration  of  natural  love  and  affec- 
tion, etc.,  he  gave,  granted,  and  confirmed  unto  his  son,  Fran- 
cis Gilmore,  his  executors,  etc.,  forever,  all  his  real  and  per- 
Bonal  estate;  provided  that  if  the  said  Francis  did  not  come  to 
the  age  of  maturity  the  said  estate  should  go  to  certain  enumer- 
ated legatees,  of  whom  defendant,  James  Gilmore,  was  one, 
subject,  howeyor,  to  the  support  of  his  wife  during  widowhood 
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or  good  behavior.  This  instrament  was  signed  "  Joshua  Gil- 
more/'  but  bore  no  seal.  It  was  attested  by  two  witnesses. 
The  instrament  was  delivered  to  William  Edmonds,  with  in- 
structions to  keep  it  until  the  day  after  Joshua's  death,  when  he 
was  to  deliver  it  to  Whitesides,  who  should  take  possession  of 
the  property  for  the  child.  The  other  facts  appear  from  the 
opinion. 

Rogers  and  Dawbins,  for  the  complainant. 

0.  W»  WHliama,  contra, 

Johnston,  Chancellor.  The  only  impediment  in  the  way  of 
the  complainant,  is  the  instrument  executed  by  Joshua  Gilmoie. 
It  is  contended  that  that  paper  is  good:  1.  As  a  testamentary 
disposition;  2.  As  donatio  mortis  causa ;  or  3.  As  a  deed. 

1.  The  instrument  wants  the  formalities  required  in  testa- 
mentary papers,  by  the  act  of  the  legislature,  and  can  not, 
therefore,  stand  on  that  ground. 

2.  As  donatio  mortis  caiLsa  it  could,  at  most,  be  supported 
only  as  to  the  personalty.  But  my  impression  is,  that  it  can 
not  stand  on  this  ground  at  all. 

There  is  no  evidence  that  Joshua  Gilmore  was  in  ill  health 
when  he  signed  it;  or  that  he  signed  it  in  prospect  of  death, 
with  a  view  that  it  should  be  void  if  he  should  survive  the  dan- 
ger: 2  Yes.  jun.  121,*  546;'  1  P.  Wms.  404;'  2  Kent  Com.  444. 
There  was  no  delivery  of  the  property.  The  leading  case  on 
the  necessity  of  such  delivery  is  that  of  Wardy,  Twnxer^  decided 
by  Lord  Hardwicke,  in  1752:  2  Yes.  sen.  431;  2  Yes.  jun.  112.^ 

The  lord  chancellor,  in  that  case,  appears  to  go  the  length 
that  even  in  cases  where  the  terms  of  the  donation  are  expressed 
in  writing,  the  delivery  of  the  instrument  will  not  dispense  with 
delivery  of  the  prox)erty,  and  mentions  two  cases  very  much 
resembling  the  one  at  bar.  In  Ousdey  v.  CarroU,  the  first  of 
them,  an  instrument  was  left,  not  in  the  form  of  a  will,  but  of 
a  deed,  viz. :  "  I  have  given  and  granted,  and  give  and  grant, 
to  my  five  sisters',  etc.,  their  heirs,  etc.,  in  case  they  survive  me, 
all  my  real  and  personal  estate."  The  other  case,  Shargold  v. 
Shargold,  was  upon  a  deed  of  gift  of  Doctor  Pope,  not  to  operate 
till  his  death;  and  there  was  some  attempt  at  delivery  of  prop- 
erty, sixpence  having  been  delivered  by  way  of  symbol,  to  pat 
the  grantee  in  possession.  Both  these  papers  were  admitted  to 
probate  as  testamentary,  notwithstanding  strenuous  objections 
that  they  were  donaiiones  mx>rtis  causa, 
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Iq  Tate  t.  EUberi,  2  Yes.  jun.  120,  Lord  Loughborough 
questions,  1  think  justly,  the  soundness  of  the  doctrine  that 
actnal  deliTeiy  of  property  is  necessary  in  all  cases.  After 
stating  the  import  of  Lord  Hardwicke's  opinion,  he  observes: 
**  It  is  not  necessary  in  the  case  before  me,  to  discuss  whether  de- 
liTery  is  necessary  in  all  cases.  Perhaps  it  might  not  be  diflS- 
cult  to  conceive  that  it  might  be  by  deed  or  by  writing;  it  might 
be  considered,  if  the  case  should  arise,  whether  there  would  be 
any  objection  to  a  formal  deed.  I  should  think  it  not  within 
the  jurisdiction  of  the  ecclesiastical  court;  and  that  the  property 
BO  given  is  not  to  be  possessed  by  the  executor.  It  is  bad 
against  creditors,  and  therefore  within  the  reach  of  creditors, 
but  does  not  regularly  fall  within  an  administration,  nor  re- 
quire any  act  by  the  executor  to  constitute  a  title  in  the  donee.'* 

When  we  consider  the  real  purpose  of  delivery,  2  Hill,  587,^ 
I  think  we  shall  have  freed  ourselves  from  nearly  all  difKcultiea 
on  this  subject.  The  object  of  delivering  property  is  to  give  a 
control  over  it.  Whatever  invests  one  with  such  control  is  a 
delivery.  An  actual  delivery  has  never  been  required,  other 
than  such  as  the  nature  of  the  property  intended  to  be  trans^ 
ferred  was  susceptible  of.  A  symbol  will  not  do.  But  the  de« 
lively  of  a  key,  under  which  goods  are,  is  a  delivery  of  the 
goods;  "because,''  as  Lord  Hardwicke  observes,  2  Yes.  sen. 
443,  '*  it  is  the  way  of  coming  at  the  possession,  or  to  make  use  of 
the  thing."  Upon  this  principle,  when  a  deed  is  delivered,  which 
by  its  terms  authorizes  him  who  receives  it  to  take  possession 
and  control  the  property,  it  is  as  good  as  if  there  had  been  an 
actual  tradition  of  the  property  itself. 

I  think  that  a  donatio  mortis  causa  may  be  declared,  as  well 
in  writing  as  orally,  and  that  if  a  writing  be  delivered,  declar- 
ing the  terms  ef  such  gift,  that  is  sufficient.  But  I  hold  when 
a  donee  is  driven  to  depend  on  such  writing,  it  is  essential  that 
it  should  set  forth  in  explicit  terms,  a  donatio  mortis  causa.  In 
the  present  case  the  paper  relied  on  is  deficient  in  this  respect. 
In  its  terms,  it  is  a  gift  in  proBsenti;  not  dependent  at  all  on  the 
recovery  of  the  donor.  The  only  condition  on  which  the  first 
donee's  title  is  to  be  defeated,  is  his  failing  to  arrive  at  full  age; 
and  even  that  does  not  revest  the  title  in  the  donor,  but  carries 
it  over  to  other  persons  named  in  the  instrument.  The  delivery 
of  such  a  deed,  if  good  at  all,  is  good  as  an  absolute  parting 
from  all  title  by  the  grantor.  This  brings  me  to  consider  the 
third  question  stated,  which  is, 
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3.  Is  the  instrament  good  as  a  common  deed?  And  I  think 
it  must  fail  for  want  of  deliyery.  If  it  had  been  duly  deliv- 
ered, it  could  not  have  carried  the  realty,  for  want  of  conform- 
ity to  the  act  in  such  cases.  But  the  delivery  was  not  such  as, 
in  my  opinion,  can  give  it  effect,  even  as  to  the  personalty. 

No  cases  were  quoted  on  this  point;  nor  was  it  sufficiently 
argued.  My  impression,  therefore,  has  been  formed  without 
the  advantage  of  authority.  But  such  »s  it  is,  it  may  be  ex- 
pressed in  few  words.  The  delivery  was  to  an  agent  of  the 
donor,  to  be  perfected  by  a  further  act  of  deliveiy,  by  the 
agent,  after  the  donor's  death.  Now,  although  a  delivezy  to 
one  person,  for  another,  may  be  good,  this  can  only  be  the  case, 
I  think,  where  it  is  an  unconditional  delivery;  or  where  it  iB 
upon  a  condition  over  which  the  grantor  can  have  no  further 
control;  as,  for  instance,  where  an  escrow  is  placed  in  the  handa 
of  a  third  person,  to  operate  upon  the  payment  of  money,  or 
some  other  act  of  the  grantee,  over  which  the  grantor  has  no 
control,  and  the  performance  of  which,  by  the  grantee,  will  en- 
title him,  even  against  the  grantor's  will,  to  the  possession  of 
the  paper  and  of  the  property.  In  such  case  the  act  done  by 
the  grantor  is  not  revocable  by  him.  But  here,  it  is  not  pre- 
tended but  that  Qilmore  might,  at  any  time,  have  resumed  the 
paper  and  recalled  the  gift.  The  title  was,  then,  in  him,  till 
his  death,  and  could  not  pass  but  by  a  testamentary  dispositioD. 
All  authority  previously  given  by  him,  to  his  agent,  expired  at 
his  death;  nor  could  the  agent,  after  his  death,  do  anything 
whatever,  to  perfect  a  title  from  him,  any  more  than  he  could 
have  made  a  deed  or  will  in  his  name. 

It  has  been  argued  that  equity  will  supply  defects,  in  order 
to  effectuate  the  intention  of  the  parties;  but  this  is  not  done  in 
cases  like  the  present.  It  may  be  done  in  favor  of  a  wife  or 
child;  not  for  collaterals,  and  certainly  not  for  collaterals  against 
the  wife.  I  think,  however,  the  cost  must  come  out  of  the 
estate. 

It  is  decreed  that  the  plaintiff,  as  distributee  of  her  late  hus- 
band and  child,  named  in  the  pleadings,  is  entitled  to  the  whole 
of  the  realty  of  which  the  said  husband  died  seised;  and  thataa 
distributee  of  her  husband,  she  is  entitled  to  one  third;  and  as 
administratrix  of  her  said  child,  to  the  other  two  thirds  of  the 
personalty  whereof  her  said  husband  died  possessed,  or  entitled 
unto;  and  that  the  administrator  of  her  said  husband  do  account 
to  her  accordingly.  The  costs  of  the  suit  to  be  paid  out  of  the 
said  husband's  estate. 
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From  this  decree  ibe  defendants  appealed,  on  the  following 
grounds: 

1.  Because  the  instrument  of  writing  executed  by  Joshua 
Gilmore,  in  his  life-time,  was  valid  as  a  deed,  and  conveyed  his 
whole  estate,  both  Veal  ond  personal,  to  the  parties  therein 
named. 

2.  Because  said  instrument  was  sufficient,  at  all  events,  to 
convey  the  personal  property. 

3.  Because,  if  the  deed  was  imperfect  in  its  execution,  the 
court  should  have  supplied  the  defect,  and  carried  into  effect 
the  intention  of  the  donor. 

4.  Because  the  disposition  of  his  property,  by  Joshua  Gil- 
more,  in  said  instrument  of  writing,  was  good  as  donatio  moriis 
causa. 

"By  Court,  Habpeb,  Chancellor.  The  reasoning  of  the  chan- 
cellor is  80  conclusive  on  the  several  points  involved  in  the  case, 
that  it  is  hardly  necessary  to  add  anything  to  it.  A  single  case, 
however,  has  been  quoted  in  opposition  to  his  conclusion,  which 
would  be  in  point  if  the  paper  before  us  were  a  deed.  It  was 
quoted  from  4  Dane  Abr.  9,  and  is  to  be  found  in  Belden  v.  Gar- 
ter, 4  l>ay,  66.  In  that  case,  the  donor  delivered  that  which  pur- 
ported to  be  a  deed,  to  a  third  person,  saying:  "Keep  it,  and  if  I 
do  not  call  for  it,  deliver  it  to  the  donee  after  my  death."  After 
the  donor's  death,  it  was  accordingly  delivered  to  the  donee, 
and  the  court  held  this  to  be  a  good  delivery.  But  upon  the 
best  consideration  we  have  been  able  to  give  it,  we  do  not  i)er^ 
ceive  that  the  conclusion  of  the  court  is  sustained  by  authority 
or  argument.  The  argument  of  the  counsel  (Roger  Minott 
Sherman)  in  opposition  to  the  view  of  the  court,  seems  to  us  a 
satisfactory  exposition  of  the  law,  and  entirely  conclusive.  It 
is  conceded  that  a  man  may  deliver  a  deed  by  his  agent,  and 
the  delivery  will  be  good,  if  the  agent  have  sufficient  authority 
and  pursues  it. 

But  a  man  can  not  grant  an  authority  to  be  executed  after 
his  death.  Littleton's  text  is  referred  to,  section  66,  in  which 
it  is  said,  that  if  a  man  make  a  deed  of  feoffment,  and  a  letter 
of  attorney  to  deliver  seisin,  if  livery  of  seisin  be  not  executed 
in  the  life- time  of  him  that  made  the  deed,  the  deed  is  void, 
and  the  lands  descend  to  the  grantor's  heirs;  and  also  Coke 
Com..  526,  that  a  letter  of  attorney  to  deliver  seisin  after  the 
grantor's  death,  is  void. 

It  is  urged  on  the  same  reasoning  as  is  used  in  the  case  be« 
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fore  UB,  that  the  deed  was  not  in  the  agent's  hands  as  an  escrow. 
"  In  every  case  of  an  escrow  there  is  a  contract  and  privity  be- 
tween the  grantor  and  grantee;  the  person  to  whom  the  deed  is 
delivered,  is  by  mutaal  agreement  the  agent  of  both  parties;  he 
does  not  hold  the  deed  subject  to  the  control  of  the  grantor;  he 
has  no  power  over,  and  can  no  more  countermand  the  delivery 
of  an  escrow,  than  of  an  absolute  deed.  It  is  always  in  the 
power  of  the  grantee  to  entitle  himself  to  the  deed,  and  to  the 
estate  by  performing  the  stipulated  condition.  And  when  per- 
formed, the  deed  takes  its  whole  effect  by  force  of  the  first  de- 
livery without  any  new  delivery.'*  Perryman's  case,  5  Co.  84, 
b.is  referred  to  also.  See  also  Com.  Dig.,  tit.  Fait,  A,  3.  In 
addition  to  the  authorities  relied  upon  by  the  chancellor  in  tins 
case,  other  authorities  (Hawkins  v.  Bluett,^  2  Esp.  663)  are  re- 
ferred to,  to  show  that  to  constitute  a  delivery,  the  donor  must 
part,  not  only  with  the  possession,  but  the  dominion  of  the 
thing. 

In  opposition  to  this  reasoning,  it  is  said,  in  the  opiuion  of 
the  court:  **  The  grantor  delivered  the  deed  to  Wright,  with  a 
power  to  countermand  it;  but  this  makes  no  difference,  for  it 
was  in  the  nature  of  a  testamentary  disposition  of  real  estate, 
and  was  revocable  by  the  grantor  during  his  life,  without  an 
express  reservation  of  that  power."  That  is  to  say,  although 
the  statute  of  that  state,  like  ours,  requires  three  witnesses  to  a 
will  of  real  estate,  yet  by  varying  the  form  of  the  instrument, 
the  testator  might  make  a  will  attested  by  only  two;  and  such 
manifestly  would  be  the  effect,  if  such  a  transaction  could  be 
sustained  with  us.  Wills  might,  in  effect,  be  made  with  two 
witnesses,  or  one  witness,  or  without  a  witness. 

In  this  case  the  witness  with  whom  the  instrument  was  de- 
posited, and  who  best  understood  the  donor's  intentions,  states 
that  he  held  il  as  his  agent,  and  would  Lave  delivered  it  upon 
his  demand.  That  which  is  in  the  possession  of  a  man's  agent, 
is  in  his  own  possession;  and  can  one  be  said  to  have  delivered 
that  which  remains  in  his  own  possession  ?  It  is  hardly  neces- 
sary to  say  that  if  this  purported  to  be  a  donatio  mortis  causa; 
and  admitting  that  a  c2ona^  mortis  causa  may  be  made  by  deed, 
still  the  deed  must  be  executed  and  delivered,  so  as  to  give  the 
present  dominion  over  the  property,  as  in  the  case  of  any  other 
deed. 

The  third  ground  is  entirely  misconceived.     The  objection  ii 

1.  Hcaokini  t.  BUmU. 
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not  that  the  instrument  was  defective,  but  that  no  instrament 
was  ever  executed  at  all,  delivery  being  a  part  of  execution. 
The  decree  is  afiSrmed. 

DoKATio  M0BTI8  CAuaA,  EssxNTiALS  OF:  Prietter  v.  Prieiter,  23  Am.  Deo. 
191;  BradUy  v.  HwO,  Id.  597,  and  note  600. 

Died  kot  Dkltvebbd  within  thb  Litb  of  the  gnntor.  is  inoperative:  Jonm 
V.  «/onc»,  16  Id.  35  and  note  39. 


Robinson  v.  Executobs  of  Dabt. 

[DUDLBT  Xq.  198.] 

WiFB  HAS  NO  PowxR  TO  DisposB  OF  or  charge  the  estate  settled  to.  her  sep- 
arate nse,  even  with  consent  of  husband  or  trustee. 

Husband  will  kot  be  Appointed  Wife's  Trustee,  though  the  wife  join  in 
his  petition  that  he  be  so  appointed,  and  though  he  offer  security  for  the 
return  by  him  of  the  fund  settled  to  her  separate  use,  of  which  he  seeks 
control. 

Whxbx  Abticlbs  abs  Bequeathed  to  the  Separate  Use  of  a  Wife,  the 
use  of  which  can  be  enjoyed  only  by  having  possession,  such  as  articles 
of  wearing  apparel  and  furniture,  she  is  entitled  to  their  immediate 


A  Wife  is  Entitled  to  the  Income  only  of  stocks  and  moneys  bequeathed 
to  her  separate  use,  though  the  will  provides  that  her  receipt  for  the 
property  shall  constitute  a  sufficient  discharge  to  the  executor. 

ElXBCVTOBS  OF  A  WiLL  ARE  TRUSTEES  FOR  THE  WiFE  of  property  be- 
queathed by  it  to  her  separate  use. 

Bill  in  equity.  The  will  of  Elizabeth  Dart  bequeathed  to 
Susan  Yance  and  Martha  M.  Bobinson,  a  complainant  herein, 
the  residuum  of  her  personal  estate,  consisting  of  furniture, 
wearing  apparel,  money,  stocks,  etc.,  to  their  separate  use,  and 
not  to  he  subject  to  the  debts,  contracts,  or  control  of  their 
present  or  any  future  husbands;  the  separate  receipts  of 
these  legatees  to  be  a  sufiQcient  discharge  to  the  executors. 
The  executors  under  this  will  refused  to  pay  over  to  Mrs. 
Bobinson  more  than  the  interest  on  the  stocks  and  money  be- 
queathed to  her.  This  bill  was  thereupon  brought  by  Mrs. 
Bobinson  and  her  husband,  in  which  they  sought  possession  of 
the  entire  fund  bequeathed,  insisting  that  the  wife's  receipt  for 
the  same  would  discharge  the  executors.  The  husband  offered 
to  give  ample  security  for  the  forthcoming  of  the  fund  at  any 
time.  The  bill  also  prayed  that  the  character  of  the  fund  be 
changed  so  that  it  might  represent  property  of  greater  profit 
t^  the  wife.     The  facts  were  not  disputed,  and  the  executors 
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submitted  to  the  decision  of  the  court,  the  question  as  to  what 
were  their  duties.  The  bill  was  dismissed.  Complainants 
appealed. 

Bailey^  Dawson^  and  Brewster^  for  the  appellants. 

Petigru,  contra. 

Habpeb,  Chancellor.  No  reasons  for  the  decision  in  this  case 
were  given  in  the  hearing  below.  No  question  was  made  with 
respect  to  the  propriety  of  directing  the  executors  (supposiog 
them  to  be  trustees)  to  permit  the  complainants  to  have  the 
possession  of  the  articles — of  which  it  is  supposed  that  the  use 
can  only  be  enjoyed  by  having  the  possession — such  as  wearing 
apparel  and  furniture.  Nor  is  it  apprehended  that  any  difScultj 
will  arise  on  the  part  of  the  executors.  The  bill  is  to  have  the 
stock  or  money  paid  over  to  the  husband,  either  in  his  own 
right  or  as  trustee  for  his  wife. 

With  respect  to  the  payment  to  the  husband,  in  his  own  right, 
the  English  doctrine  is  relied  on,  as  laid  down  in  Hume  v.  Ten- 
ant, 1  Bro.  Ch.  15,^  and  FeUiplace  v.  Oorges,  3  Id.  8,  that  a 
married  woman  is  considered  as  a/eme-sole,  with  respect  to  the 
disposal  of  her  separate  property;  and  as  she  may  charge  or 
dispose  of  it  to  any  one  else,  it  is  supposed  she  may  do  so  to 
her  husband.  But  in  this  respect  the  English  decisions  seem 
to  make  an  exception  to  the  general  doctrine.  The  case  of 
OriffUh  T.  Eood,  2  Yes.  452,  seems  very  much  in  point  to  the 
present.  There  a  bill  was  brought  by  husband  and  wife  for 
property  given  to  the  separate  use  of  the  wife.  It  was  said  that 
the  husband  and  wife's  being  joined,  made  it  the  husband's 
bill,  and  that  the  wife  should  have  sued  by  prochein  ami;  but 
the  court  would  secure  the  property  to  the  separate  use  of  the 
wife.  It  is  plain  that  if  the  claim  were  by  the  wife,  to  have  the 
property  secured  to  her  separate  use,  her  claim  is  adversary  to 
that  of  her  husband,  who  ought  to  be  made  a  defendant.  In 
Richards  v.  Chambers,  10  Id.  580,  the  property  was  settled  to 
the  separate  use  of  the  wife,  with  power  of  appointment  by  deed 
or  will;  she  executed  an  appointment  in  favor  of  her  husband: 
husband  and  wife  joined  in  a  petition  that  the  property  might 
be  paid  over  to  him,  and  upon  an  examination  de  bene  esse  the 
wife  expressed  her  willingness  that  it  should  be  done.  The 
subject  was  fully  considered  by  the  master  of  the  rolls,  and  the 
petition  dismissed.     He  observes,  that  it  is  not  like  the  case  in 
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which  a  hnsband  has  a  right  to  the  trust  x^roperfcy  of  his  wife, 
sabject  only  to  the  obligation  to  make  some  provision  for  her 
before  he  reduces  it  into  possession.  The  settlement,  in  that 
case,  was  made  by  the  wife  herself,  before  marriage;  but  it  is 
observed,  '*  that  the  interests  are  of  such  a  nature  that  if  ere- 
ated  by  a  third  person,  he  could  have  no  power  over  them." 

But  certainly  there  can  bo  no  doubt  in  this  state,  since  the 
decision  in  Ewing  t.  Smith,  3  Eq.  417,  which  has  been  followed 
ever  since — ^that  the  wife  has  no  power  to  charge  or  dispose  of 
her  separate  property,  even  with  the  consent  of  her  husband  and 
trustee.    The  doctrine  was  recognized  in  PaUerson  v.  Magwood,^ 
1  Hill  Ch.  230;  and  it  is  equally  improper  that  the  fund  should 
be  paid  over  to  the  husband  as  trustee.     In  general,  the  appoint- 
ment of  a  trustee  is  for  the  protection  of  the  rights  of  the 
married  woman  against  the  husband.     By  constituting  him  a 
trustee,  he  is  invested  with  the  legal  title,  and  might  convey  any 
property  to  a  purchaser  without  notice;  over  money,  his  control 
would  be  absolute,  even  if  he  should  give  the  most  satisfactory 
security  to  answer  for  the  capital.     We  are  to  recollect  that  the 
object  of  the  donor  was,  that  the  wife  should  receive  the  issues 
and  profits  into  her  own  hand,  and  enjoy  and  dispose  of  them 
for  ber  own  livelihood,  or  otherwise,  as  she  might  think  proper. 
This  object  will  almost  certainly  be  defeated  by  constituting  the 
husband  trustee.     He  will  be  constantly  tempted   to  use  the 
authority  and  influence  of  a  husband,  to  assume  the  disposal  of 
the  income,  and  induce  his  wife  to  acquiesce.     If  he  should  fail 
to  pay  over,  is  it  likely  that  the  wife  would  come  into  this  court 
to  call  him  to  account;  or  ought  the  court  to  place  her  in  such  a 
sitoation  in  which  circumstances  may  require  her  to  do  so? 
Where  the  husbaud  obtains  possession  of  property  given  to  the 
separate  use  of  his  wife,  this  court  makes  him  a  trustee  for  the 
benefit  of  his  wife;  but  he  has  never  been  constituted  trustee  for 
the  purpose  of  enabling  him  to  receive  the  property.     In  Bennet 
V.  Davis,  2  P.  Wms.  316^  where  land  was  given  to  the  separate 
use  of  the  wife,  it  was  argued  by  the  reporter  that  it  differed 
from  the  case  of  a  legacy.     There  the  legal  title  was  in  the 
executors,  who  would  not  be  compelled  to  assent.     In  Bich  v. 
Cockell,  9  Yes.  369,  where  an  administrator  paid  over  to  the 
hasband  property  given  to  the  separate  use  of  the  wife,  it  was 
said  by  the  chancellor  to  be  improvidently  done.     In  this  case 
the  executors  are  certainly  at  present  trustees  for  the  complain- 
ant, Mrs.  Bobinson,  and  they  may  have  a  title  to  be  relieved 
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from  the  trust  \>y  the  appointiDent  of  another  trustee,  or  upon  a 
proper  case  made,  the  complainants  may  have  another  trustee 
appointed.  But  it  will  be  time  enough  to  consider  of  such  an 
application  when  it  is  made;  no  application  was  made  at  the 
hearing  for  any  inquiry  as  to  the  changing  the  mode  of  invest- 
ment. 
The  decree  is  therefore  affirmed. 


EQumr  WILL  never  Apponrr  a  Husbakd  tnutee  ot  a  fimd  settled  to  the 
separato  nae  of  the  wife,  and  if  he  is  trustee  of  the  fund,  will  relieve  him  of 
the  trust  whenever  the  matter  comes  nnder  the  observation  of  a  oonrt  of 
equity:  Boykin  v.  Ciples^  29  Am.  Dec  67. 


CASES 


nr  TEX 


SUPEEME  COURT 


OF 
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MoLain  t;.  State. 

[10  TXBffln,  Ml.] 

8iPAS4TiOK  ov  Tm  JuBT  ON  Tbial  OF  A  Cbiminal  Casm,  caiuMd  by  the  ab« 
Mnting  themselTeB  of  some  of  the  jnrors  from  the  remainder  of  the  Jury, 
after  it  had  retired  from  oonrt  for  the  night,  for  the  space  of  fifteen  or 
twenty  minutea,  without  their  being  in  charge  of  an  officer,  will  vitiate 
the  Terdlct  of  conviction  in  the  case  and  entitle  the  prisoner  to  a  now 
trial,  without  its  being  required  of  him  to  show  in  addition  to  these  facta 
that  the  jurors  were,  after  their  separation,  tampered  with. 

LanoiKBNT  for  murder.    The  opinion  states  the  case. 
W,  FUggercUd  and  J,  Dunlap,  for  the  plaintiff  in  error. 
Oearge  8.  Terger^  contra. 

By  Court,  Tuelbt,  J.  At  the  October  term,  1886,  of  the 
eiicuit  court  of  Weakley  county,  George  McLain  was  convicted 
of  the  crime  of  murder  in  the  first  degree.  During  the  progress 
of  the  trial,  several  bills  of  exceptions  were  filed  for  irregularity 
in  conducting  the  same,  and  after  the  verdict  had  been  returned, 
a  motion  was  made  for  a  new  trial  founded  on  the  affidavits  of 
John  Clayton,  one  of  the  jurors,  and  Martin  B.  Brim.  The 
affidavits  of  Clayton  and  Brim,  show  that  after  the  jury  were 
Bwom  and  during  the  continuance  of  the  trial  which  lasted 
several  days,  a  part  of  the  jury  did  very  frequently  of  a  night, 
after  they  had  retired  from  the  court,  absent  themselves  from 
the  balance  of  the  jury  without  being  under  the  charge  of  an 
officer,  and  remain  absent  for  the  space  of  fifteen  or  twenty 
minutes. 

The  principal  question  in  this  case  is,  whether  the  court  be« 
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low  erred  in  rofusiXig  to  grant  a  new  trial  for  the  causes  set 
forth  in  these  aSii^avits.  We  think  it  did.  The  right  of  trial 
by  jury,  has  always,  in  England  and  in  this  country,  been  con- 
sidered of  such  vital  importance  to  the  security  of  the  life, 
liberty,  and  property  of  the  citizen,  that  great  care  has  been 
taken  to  preserve  it  unimpaired.  That  the  person  accused  may 
have  the  full  benefit  of  a  judgment  by  his  peers,  it  is  absolutely 
necessary  that  the  minda  of  the  jurors  should  not  have  prejudged 
his  case,  that  no  impression  should  be  made  to  operate  on  them, 
except  what  is  derived  from  the  testimony  given  in  court,  and 
that  they  Rhould  continue  impartial  and  unbiased.  These  ob- 
jects can  only  be  obtained  by  selecting  those  who  have  no  pre- 
conceived opinion  as  to  the  guilt  or  innocence  of  the  prisoner, 
and  by  not  permitting  them  to  separate  from  each  other  after 
they  have  been  sworn,  and  mingle  with  the  balance  of  the  com- 
munity. This  was  directed  to  be  done  in  the  case  now  under 
consideration,  but  was  not  complied  with.  The  affidavits,  which 
are  uncontradicted,  show  conclusively,  that  several  of  the  jury 
repeatedly  separated  from  the  others,  without  the  care  of  the 
officer  appointed  by  the  court  to  attend  them,  and  were  absent 
for  the  space  of  fifteen  or  twenty  minutes;  long  enough  to  have 
been  tampered  with  if  there  had  been  any  disposition  to  do  so. 
It  is  not  necessary  for  the  prisoner  to  prove  that  they  were, 
during  their  absence,  subjected  to  improper  influence  from 
others;  it  is  sufficient  if  they  might  have  been.  There  woald 
be  no  safety  in  a  di£ferent  rule  of  practice,  for  it  would  be 
almost  impossible  ever  to  bring  direct  proof  of  the  fact  that  it 
was  done. 

This  question  has  been  fully  examined  by  the  general  court 
of  the  state  of  Virginia,  in  the  case  of  The  Commanweallk  v.  John 
McCall,^  1  Ya.  Oas.  271.  In  that  case  the  separation  of  the  jury 
was  not  under  more  exceptionable  circumstances,  nor  for  a 
longer  time  than  in  this;  neither  was  there  proof  of  any  actual 
tampering  or  conversation  on  the  subject  of  the  trial  with  the 
jurymen.  The  court  held  that  it  was  not  necessary  that  this 
should  be  proven  in  order  that  the  verdict  should  be  set  aside 
and  a  new  trial  granted.  This  decision  is,  wo  think,  supported 
by  English  authority.     1  Chit.  Crim.  L.  634. 

The  case  of  The  Stale  v.  Merrill  Miller*  determined  by  the 
supremo  court  of  North  Carolina  at  the  June  term,  1836,  is  re- 
ferred to  by  the  attorney-general  as  contradictory  to  this  prop- 
osition.   In  that  case  the  jury  had  been  permitted  to  retire  under 
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iLe  custody  of  the  sheriff.  In  a  few  minutes  afterwards  the 
sheriff  returned  with  eleven  of  the  jurors  only,  but  the  other 
juror  returned  in  less  than  two  minutes,  and  when  the  judge 
expressed  bis  strong  disapprobation  of  his  conduct,  excused 
himself  by  stating  that  he  was  obliged  to  step  aside  to  obey  the 
calls  of  nature.  This  was  insisted  upon  as  a  cause  for  a  new 
trial,  which  was  refused  by  the  court  below.  On  an  appeal  to 
the  supreme  court,  it  was  held  by  BuflSn,  C.  J.,  and  Daniel,  J., 
to  be  a  reason  for  applying  to  the  discretion  of  the  judge  in  the 
court  below  for  a  new  trial,  and  not  to  render  the  verdict  a  nul- 
lity and  a  venire  de  novo  proper.  But  Qaston,  J.,  dissented,  and 
held  that  minor  irregularities  are  grounds  for  new  trials  addressed 
to  the  discretion  of  the  judge  who  presided  at  the  trial,  but 
that  any  unauthorized  or  unexplained  separation  of  a  juror  from 
his  fellows,  in  a  capital  case,  in  law  vitiates  the  verdict,  and  a 
venire  facias  de  novo  should  be  awarded. 

It  is  to  be  observed  of  this  case,  that  under  the  circumstances 
in  which  the  juror  separated  from  his  fellows,  and  the  short 
period  of  time  (viz. ,  two  minutes),  which  he  remained  absent 
from  them,  it  was  almost  impossible  that  any  undue  influence 
could  have  been  made  to  operate  on  him,  and  that  therefore, 
this  case  stood  very  nearly  as  if  there  had  been  direct  and  posi- 
tive proof  that  the  juror  during  his  absence  had  seen  or  con- 
versed with  no  person  whatever.  Chief  Justice  Ruffin,  in  his 
opinion,  says:  *'  I  can  not  think  that  an  absence  of  a  juror  for 
two  minutes  from  the  body  of  the  jury,  without  communicating 
with  any  person,  as  far  as  appears  upon  this  or  any  other  sub- 
ject, does  by  itself  annul  the  finding."  If  the  absence  had  been 
for  a  period  of  time  sufficiently  long  to  have  enabled  persons 
to  tamper  with  the  juror,  or  to  operate  on  his  hopes  or  fears, 
would  the  judge  have  said  the  same  thing?  We  apprehend 
not,  for  stress  is  laid  upon  the  time,  "  two  minutes." 

But  if  the  decision  is  to  be  considered  as  sustaining  the  propo- 
sition as  broadly  as  has  been  contended  for,  to  wit,  that  no  unau- 
thorized separation  of  a  jury  during  the  progress  of  the  trial, 
will  vitiate  the  verdict,  unless  there  be  proof  of  tampering  with 
the  jury,  we  can  not  recognize  the  authority  of  the  case,  espe- 
cially as  it  is  much  weakened  by  the  dissenting  opinion  of  that 
able  lawyer  Judge  Gaston.  There  are  several  other  questions 
presented  by  this  record  which  we  consider  unnecessary  to  ex- 
amine, as  the  points  already  considered  are  decisive  of  the  case. 
The  judgment  will  be  reversed  and  the  cause  remanded  to 
Weakley  county  for  a  new  trial. 

Judgment  reversed. 
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Cited  to  the  pointy  that  a  prisoner  showing  a  separation  of  the  jury  doring 
the  progress  of  his  trial,  has  entitled  himself  prima/aeie  to  a  new  trial:  SUme 
T.  State,  4  Humph.  38;  Hines  v.  State,  8  Id.  600;  Wesley  v.  State,  11  Id.  503; 
WiUy  Y.  State,  1  Swan,  256;  People  y.  BrawUgan,  21  CsL  340.  But  if  the 
proaecntion  shows  affirmatiyely  that  the  jaror  has  not  daring  his  ahsence 
been  tampered  with  and  has  not  had  communications  respecting  the  trial,  the 
necessity  for  a  new  trial  will  be  done  away  with:  HineM  v.  State,  8  Humph. 
602.  The  principal  case  is  cited  in  TroxdcUe  ▼.  State^  9  Id.  420;  People  r. 
Plummer,  9  Cal.  310,  to  the  point  that  a  prisoner  is  entitled  to  a  new  trial,  if 
he  can  show  that  any  of  the  jurors  who  tried  him,  sat  with  preconceiTed 
opinions  as  to  his  guilt.    It  is  also  cited  in  Vaughn  v.  Dotson,  2  Swan,  350. 

SsFABATiON  OF  THE  JuBT  impaneled  to  try  a  criminal  case,  should  not  be 
allowed  after  the  members  thereof  hare  been  sworn,  until  their  final  discharge: 
Nomague  ▼.  People,  12  Am.  Dec.  157.  On  the  other  hand  it  was  held  in  ^at€ 
Y.  MeKee,  21  Id.  499,  that  the  jury  might  be  permitted  to  separate,  eYeii  in 
a  capital  case,  where  the  trial  has  to  be  adjourned  from  day  to  day. 


Deadebiok  v.  Cantbell. 

[10  Tkbqxb,  263.] 

Tbubts,  DISOBSTI027ABT  AND  DiRSCTORT.— Trusts  with  respect  to  fiuds 
created  by  will  for  distribution  at  a  future  period,  are  either  discretiaii- 
ary  or  directory.  Discretionary,  where  no  directions  are  giTcn  as  to  the 
manner  in  which  the  fund  shall  be  invested  prior  to  its  final  appropriatioo 
in  satisfaction  of  the  trust.  Directory,  where  the  manner  in  which  the 
fund  shall  be  invested  is  pointed  out. 

Joint  TKUgrsB  of  a  Discbetionary  Trust  is  liable  for  the  misapplicatioD 
of  the  trust  fund  by  his  co-trustee,  where  it  is  through  his  instrumental- 
ity that  the  fund  has  been  obtained  by  such  co-trustee,  or  where  the 
wasting  of  the  fund  has  been  enabled  by  some  act  of  his  amountiDg  to 
gross  negligence.  Thus,  where  notes  representing  a  trust  fund  weie 
payable  to  two  trustees  jointly,  the  permitting  by  the  one  of  the  recep- 
tion of  their  entire  amount  by  the  other,  will  render  the  former  liable 
for  the  conduct  of  the  latter. 

Joint  Trustee  Permitting  his  Co-trustbe  to  Retain  the  trust  fund  for 
many  years,  without  inquiry  as  to  whether  it  has  been  invested  so  as  to 
answer  the  purposes  of  the  trust,  will  be  liable,  because  of  his  negleet, 
for  the  conduct  of  his  co-trustee. 

Joint  Trustee  of  a  Dirsctobt  Trust  failing  to  see  that  the  trust  fund  is 
invested  in  the  manner  pointed  out,  is  liable  for  the  abuse  of  the  iroat  by 
his  co-trustee. 

Bill  in  equity.     The  opinion  states  the  case. 

B.  J.  Meigs,  J.  GampbeU,  and  Oearge  8.  Terger^  for  the  com- 
plainants. 

F.  B.  Fogg,  W.  E.  Anderson,  and  E,  H.  Swing,  contra. 

By  Court,  Tublbt,  J.     This  is  a  bill  of  complaint  filed  by  the 
legatees  of  George  M.  Deaderick.  for  an  account  and  decree 
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against  Stephen  Cantrell  and  Jesse  Wharton,  executors  and 
trustees  to  the  will  of  said  George  M.  Deaderick,  upon  the  fol- 
lowing facts:  Some  time  in  the  year  1816,  O.  M.  Deaderick 
died  in  Davidson  county,  Tennessee,  Laving  previously  to  his 
death  duly  made  and  published  his  last  will  and  testament,  by 
which,  after  directing  that  all  his  debts  be  paid,  and  having 
appropriated  to  that  purpose  his  personal  estate  and  the  rent 
of  his  lands,  he  provides,  that  his  executors  shall  sell  all  his 
real  estate  at  four  equal  annual  installments,  with  interest  from 
the  date,  the  proceeds  of  which  he  bequeathed  to  the  complain- 
ants separately  in  di£ferent  proportions,  some  of  them  being 
specific  legacies  and  others  residuary,  payable  at  the  different 
periods  when  those  entitled  thereto  should  arrive  at  the  age  of 
twenty-one,  or  marry;  iu  the  mean  time  he  directs  his  executors 
to  loan  out  the  money  to  the  best  advantage.  This  will  was 
duly  proven  by  Stephen  Cantrell  and  Jesse  Wharton,  two  of 
the  executors  named  therein,  who  took  upon  themselves  the 
burden  of  executing  the  same.  In  May,  1820,  the  said  execu- 
tors jointly  proceeded  to  sell  the  real  estate  of  the  testator,  and 
did  sell  and  convey  the  same,  upon  a  credit  of  one,  two,  three, 
and  four  years,  taking  notes  with  interest  from  the  date,  paya- 
ble to  themselves  jointly.  These  notes  Wharton  permitted  to 
remain  in  the  hands  of  his  co-trustee  and  executor,  Stephen 
Cantrell,  who  collected  the  same  as  they  fell  due,  and  instead 
of  loaning  the  money  to  the  best  advantage,  as  directed  by  the 
will,  appropriated  it  to  his  own  use  for  a  series  of  more  than 
ten  or  twelve  years,  at  which  period  of  time  he  failed  entirely, 
leaving  a  deficit  in  the  assets  of  said  estate  of  many  thousand 
dollars.  Wharton  received  no  part  of  the  money,  and  does  not 
appear  to  have  paid  any  attention  whatever  to  the  execution  of 
the  duties  imposed  on  him  by  the  will  after  the  sale  of  the  lands, 
until  it  was  understood  that  Cautrell  had  failed. 

That  Cantrell  is  liable  for  the  amount  of  money  and  property 
used  by  him,  is  not  disputed,  indeed  he  has  not  appealed  from 
the  decree  of  the  court  below.  Wharton's  liability  for  the  abuse 
of  the  trust  by  his  co-trustee  is  disputed,  and  depends  upon  the 
following  propositions: 

1.  Did  he  take  upon  himself  the  execution  of  the  trust  im- 
posed by  the  will  ?  That  he  did  is  too  evident  to  adnut  of  de- 
bate. He  proved  the  will  and  joined  in  the  sale  and  conveyance 
of  the  land,  and  assented  to  the  notes  being  payable  to  himself 
and  Cantrell.  Having  accepted  the  trust  and  partially  executed 
it,  he  could  not  denude  himself  of  it  afterwards. 
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2.  Was  the  trust  abused  ?  This  proposition  is  also  so  dearlj 
proved  as  not  to  have  been  denied.  Stephen  Cantrell,  in 
violation  of  the  directions  of  the  will,  which  required  the 
money  to  be  loaned  out  to  the  best  advantage,  appropriated 
large  amounts  of  it  to  his  own  use,  for  which  he  has  never  ao* 
counted. 

3.  Is  Wharton  responsible  for  this  abuse  of  trust  on  the  pait 
of  his  co-trustee?  Trusts  of  the  character  now  under  con- 
sideration are  of  two  kinds,  distinguishable  by  the  law  as  dis- 
cretionary and  directory  trusts,  the  rules  for  regulating  the 
responsibilities  of  co-trustees,  being  different  when  applied  to 
these  different  trusts. 

We  will  proceed  to  examine:  1.  When  and  under  what  cir- 
cumstances a  trustee  is  liable  for  an  abuse  of  trust  by  his  co- 
trustee, when  the  trust  is  discretionary;  and  2.  When  and 
under  what  circumstances  he  is  liable,  where  the  trust  is 
directory.  A  discretionary  trust  is,  when  by  the  terms  of  the 
trust  no  direction  is  given  as  to  the  manner  in  which  the  trust 
fund  shall  be  vested,  till  the  time  arrives  at  which  it  is  to  be 
appropriated  in  satisfaction  of  the  trust.  lu  such  cases  in 
order  to  charge  a  trustee  for  an  abuse  by  his  co-trustee,  some 
act  of  commission  must  be  shown  on  his  part,  by  which  the 
trust  fund  was  attained  by  his  co-trustee,  or  some  act  of  com- 
mission amounting  to  gross  neglect,  in  permitting  the  fund  to 
be  wasted.  lu  the  case  of  MoneLl  v.  Monell,  6  Johns.  Gh.  287 
[9  Am.  Dec.  298],  Chancellor  Kent,  after  an  elaborate  examina- 
tion  of  the  authorities  on  that  point,  says:  "  It  may  be  laid 
down  as  a  principle,  that  if  two  guardians  or  other  trustees  join 
in  a  receipt  for  money,  it  is  prima  facie,  though  not  absolutely 
conclusive  evidence  that  the  money  came  to  the  hands  of  both; 
that  one  trustee  may  show  by  satisfactory  proof  that  the  join- 
ing in  the  receipt  was  necessary,  or  merely  formal,  and  that 
the  moneys  in  fact  were  paid  to  his  companion;  that  withoat 
such  satisfactory  proof  he  must  be  liable  to  the  ceslui  que  InvA; 
and  that  if  the  moneys  were  in  fact  paid  to  his  companion,  yet 
if  they  were  so  paid  by  his  act,  direction,  or  agreement,  and 
when  he  had  it  in  his  power  to  have  controlled  or  received 
the  money,  he  is  and  ought  to  be  responsible." 

From  this  opinion  we  understand  the  chancellor  to  have  held, 
that  a  trustee  is  liable  for  an  abuse  of  trust  by  his  co-trustee. 
1.  When  the  money  has  been  received  jointly.  2.  When  a 
joint  receipt  has  been  given,  unless  it  be  shown  by  satisfactoiy 
proof  that  the  joining  in  the  receipt  was  necessary  or  merely 
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formal,  and  that  the  money  was  in  fact  paid  to  his  compauioa. 
3.  When  the  moneys  were  in  fact  paid  to  his  companion,  yet  so 
paid  by  his  act,  direction,  or  agreement.  Chancellor  Kent  is 
high  authority,  and  we  are  satisfied  to  adopt  his  conclusions  on 
the  Biibject  under  consideration,  without  entering  into  an  inves- 
tigation of  the  decisions  from  which  he  extracted  these  princi* 
pies — we  think  it  would  but  incumber  the  opinion  and  be  a 
useless  consumption  of  time.  It  is  admitted  in  the  case  under 
consideration,  that  the  money  was  not  jointly  received,  and  that 
no  joint  receipt  was  executed,  but  it  is  contended  that  the 
money  was  paid  to  Cantrell  by  the  act,  direction,  or  agreement 
of  Wharton,  and  under  such  circumstances  as  must  make  him 
liable  for  its  waste,  and  we  think  successfully.  This  is  not  like 
ordinary  cases  of  a  fund  outstanding,  which  has  to  be  received 
by  trustees,  but  it  is  a  case  in  which  property  was  devised  to 
them  to  be  sold,  the  notes  of  which  were  taken  payable  to  both 
tmstees.  Upon  the  payment  of  the  money  no  receipts  were 
necessary,  the  notes  were  taken  up  by  the  makers,  and  being 
in  the  name  of  both,  it  seems  to  us,  without  so  determining, 
constitutes  as  strong,  if  not  a  stronger  case  than  that  of  a  joint 
receipt.  But  we  do  not  hesitate  to  say  that  the  notes  could  not 
have  gone  exclusively  into  the  hands  of  Oautrell,  and  the  money 
been  collected  on  them  by  him  without  the  act,  direction,  and 
agreement  of  Wharton;  in  fact,  the  case  agreed  shows  that  the 
notes  remained  with  his  assent  with  Cantrell.  In  2  Story's 
Commentaries  on  Equity,  524,  it  is  laid  down  by  that  able 
jurist,  "  that  if  by  any  positive  act,  direction,  or  agreement  of 
one  joint  executor,  guardian,  or  trustee,  the  truut  money  is  paid 
and  comes  into  the  hands  of  the  other,  when  it  might  and  should 
have  been  otherwise  controlled  or  received  by  both,  then  each 
of  them  will  be  held  chargeable  for  the  whole."  Again,  in  note 
1,  p.  525,  he  says,  **  if  a  receipt  be  given  under  circumstances 
purporting  that  the  money,  though  not  actually  received  by 
both  executors,  was  under  the  control  of  both,  both  shall  be 
charged." 

The  true  question  in  all  such  cases  is,  whether  the  money 
was  under  the  control  of  both.  Now  the  money  must  of  neces- 
sity be  in  the  hands  of  one  or  the  other,  as  it  can  not  be  in  both 
at  the  same  time.  What  then  is  meant  bj*  its  being  under  the 
control  of  both?  Manifestly  where  it  has  been  received  by  the 
act  or  consent  of  both.  If  one  receive  money  outstanding  with- 
out consulting  the  other,  inasmuch  as  he  had  a  right  to  do  so, 
the  other  shall  not  be  charged,  but  when  a  debt  is  due  by  note 


680  D£AD£BIC£  V.  Gantbell.  [TeUD. 

to  both,  one  can  not  receive  it  against  the  assent  of  the  other, 
it  beiug  a  debt  due  to  them  jointly,  and  for  which  they  may  sae 
as  individuals,  and  the  fund,' when  collected,  would  be  held  in 
trust.  But  if  the  fund  was  not  collected  iu  such  a  manner  as 
to  <;harge  Wharton  with  his  co-trustee's  default,  has  not  his 
negligence  in  attending  to  the  execution  of  the  trust  made  him 
so  chargeable.  At  page  525  of  2  Story  Commentaries,  it  is  said, 
if  one  trustee  wrongfully  permit  the  others  to  detain  the  trast 
fund  a  long  time  in  his  own  hands  without  security,  he  will  be 
deemed  liable  for  any  loss.  Where  trustees  voluntarily  permitted 
a  co-trustee  to  receive  purchase  money,  and  retained  it  a  consid- 
erable time  without  calling  for  it,  contrary  to  the  trust,  they 
were  charged  with  the  loss  occasioned  by  their  co-trustee: 
Bone  V.  Cooke,  McClel.  168,  and  cases  there  referred  to.  This 
principle  is  consonant  with  justice.  Two  trustees  are  appointed 
to  execute  a  trust,  the  final  operation  of  which  is  not  to  be  com- 
pleted for  years;  they  undertake  to  execute  it,  they  are  in- 
tended as  checks  on  each  other,  have  an  equal  control  over  the 
fund,  are  mutually  bound  to  attend  to  the  interest  of  the  trost, 
and  shall  one  of  them  be  permitted  to  go  to  sleep  and  trast 
everything  to  the  management  of  his  co-trustee,  and  when  in  the 
course  of  ten  or  fifteen  years  the  fund  having  been  wasted,  and 
his  co-trustee  insolvent,  he  is  called  upon  to  make  it  good,  shall 
he  be  heard  to  say  that  he  had  implicit  confidence  in  his  com- 
panion, and  permitted  him  to  retain  all  the  money,  and  appro- 
priate it  as  he  pleased,  and  that  he  ought  not  therefore  to  be 
charged  ?  Surely  not;  it  is  neither  law  nor  reason.  This  is 
what  Wharton  did,  and  this  is  his  excuse  and  reason  whj  he 
should  not  be  made  liable  for  the  act  of  his  co-trustee.  We 
therefore  think,  that  if  this  were  a  discretionary  trust,  Wharton 
is  bound  to  make  good  the  losses  occasioned  by  CantrelL 

But  this  is  not  a  discretionary,  but  a  directory  trust.  A 
directory  trust  is  when,  by  the  terms  of  the  trust,  the  fund  is 
directed  to  be  vested  in  a  particular  manner,  till  the  period 
arrives  at  which  it  is  to  be  appropriated.  In  such  cases,  if  the 
fund  be  not  vested,  or  vested  in  a  different  manner  from  that 
pointed  out,  it  is  an  abuse  of  trust  for  which  both  trustees  are 
responsible,  though  but  one  received  the  money,  because  both  are 
bound  to  attend  to  the  directions  of  the  trust,  and  must  be  care- 
ful to  execute  it  faithfully,  according  to  its  terms  and  the  inten* 
tion  of  the  person  by  whom  it  was  created:  Bone  v.  Cooke,  Mc* 
Clel.  168;  Ringgold  y.Binggotd,  Har.  &  G.  12  [18  Am.  Dec.  250); 
8  Bro.  Ch.  90,'  112;'  Oliver  v.  Court,  3  Exch.  312,-»  4  Cond.  Ch. 
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93;  Brice  v.  Stokes,  11  Yes.  326.  These  oases  so  fully  establish 
the  principle  abore  laid  down,  that  it  is  useless  to  oomment 
further  upon  it;  it  fixes  the  liability  of  Wharton  beyond  con- 
troversy. The  fund  never  was  vested  in  pursuance  of  the 
directions  of  the  will,  but  was  wasted  by  Oantrell.  We  there- 
fore affirm  the  decree  of  the  chancellor,  so  far  as  it  makes 
Wharton  liable  for  the  defalcation  of  Cantrell,  but  see  no  reason 
for  charging  him  with  compound  interest,  and  reverse  the  de- 
cree thus  far,  and  direct  an  account  which  shall  charge  him  with 
simple  interest  on  annual  balances. 
Decree  affirmed. 


Cited  to  the  point  ihdt  where  there  are  Beveral  trustees  of  a  directory 
trust,  within  the  definition  of  the  principal  case,  each  one  who  has  entered 
upon  the  execution  of  the  trust  is  liable  for  the  misapplication  of  the  trust 
fund  by  any  of  the  others:  Thonuu  v.  Scruggs,  10  Yerg.  405;  McMurray  v. 
Montgomery,  2  Swan,  377.  It  is  also  cited  to  the  effect  that  the  trustee  who 
has  enabled  or  allowed  his  co-tmstee  to  obtain  the  entire  trust  fond  is  liable 
for  his  acts  with  respect  thereto:  Porter  v.  Moores,  4  Heisk.  25;  HughleU  v. 
HughUU,  5  Humph.  474.  The  principal  case  is  also  cited  in  Fulton  v.  David' 
son,  3  Heisk.  629. 

Trustee  who  has  Fahjed  in  the  Exercise  of  a  Proper  Degree  of 
watchf  ubiess  over  the  conduct  of  his  co-trustee,  and  has  n^lected  to  have  parts 
of  the  trust  fund  in  the  hands  of  the  latter  applied  in  discharge  of  the  trust, 
will  be  liable  together  with  the  latter  for  the  loss  that  has  been  thereby  oc- 
casioned: Ringgold  v.  Ringgold,  18  Am.  Dec.  250.  See  abo  Johnson  v.  John- 
«o%  29  Id.  72. 


Davis  v.  Richabdson. 

[10  Tbboxb,  290.] 

Gift  ob  Bequest  ot  Personal  Property  for  Life,  with  unlimited  powec 
of  disposition  superadded,  creates  an  absolute  interest. 

Bbtate  in  Remainder  in  the  Personal  Property  That  shall  be  Lm 
at  the  determination  of  a  life  estate,  the  tenant  of  which  enjoys  an  ab- 
solute power  of  disposal,  is  void. 

Bill  in  equity.     The  case  appears  from  the  opinion. 

Frierson,  for  the  complainant. 

O.  J.  Pillow,  contra. 

By  Ooort,  Tublet,  J.  The  question  for  the  consideration  of 
the  court  in  this  case,  arises  out  of  the  construction  of  the  will 
of  Thomas  Bichardson,  deceased,  the  fourth  clause  of  which, 
is  in  the  words  following:  **  I  give  my  dearly  beloved  wife, 
Jane  Bichardson,  all  and  singular,  my  personal  property, 
credits,  household  furniture,  my  stock  of  all  kinds,  by  her  fully 
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and  freely  to  be  disposed  of  and  enjoyed  daring  her  natarai 
life  or  widowhood."  The  fifth  clause  is  in  the  words  follow- 
ing: ''  At  her  death  or  marriage,  if  there  shall  be  any  property 
left,  Jenny,  Huldah,  Frances,  and  Lovey,  shall  have  each  of 
them  a  feather  bed  and  ten  dollars,  and  if  there  shall  be  as 
much,  my  six  daughters  shall  have  forty  dollars  each,  before 
there  is  a  general  division;  but  after  they  have  gotten  forty 
dollars  each,  if  there  should  be  anything  left,  that  shall  be 
divided  equally  among  all  my  children."  Did  the  testator  in- 
tend by  this  will  to  vest  in  his  wife  an  estate  for  life  only,  or 
did  he  intend  that  she  should  have  the  power  during  her  life- 
time to  sell  and  dispose  of  the  same,  and  if  any  should  be  un- 
disposed of  at  her  death,  that  the  same  should  descend  to  those 
further  provided  for  in  his  will  ? 

That  his  intention  was  to  give  his  wife  an  unrestricted  right 
to  dispose  of  and  use  the  property  in  any  way  she  might  think 
proper,  untrammeled  by  the  claims  of  others,  is  we  think  eri- 
dent.  The  words  "  and  to  be  freely  disposed  of  and  enjoyed," 
certainly  can  mean  nothing  less  than  that  she  may  exercise  her 
own  judgment  as  to  the  most  effectual  mode  of  making  the 
property  useful  to  herself.  If  she  think  proper  to  keep  it  and 
live  upon  the  income  arising  from  it,  she  may  do  so;  if  she 
think  proper  to  sell  and  spend  it,  she  may  likewise  do  so;  and 
that  the  testator  anticipated  that  the  latter  course  might  be 
pursued,  is  evident  from  the  fact  of  his  only  disposing  of  what 
might  be  left  of  the  legacy  after  the  death  of  his  vrife.  The 
legacy  was  a  valuable  one,  and  yet  when  he  comes  to  make  pro- 
vision for  any  unexpended  remainder  he  says,  ''  if  there  shall 
be  any  property  left,"  three  of  his  daughters  are  to  have  a 
feather  bed  each,  and  ten  dollars  in  money,  and  if  there  shall 
be  as  much,  his  six  daughters  shall  have  forty  dollars  each, 
then  if  there  be  anything  left  it  shall  bo  equally  divided,  etc. 
Now  if  he  had  not  intended  to  give  his  wife  an  absolute  interest 
in  the  property,  with  unlimited  power  of  disposal,  he  could 
have  had  no  doubt  as  to  the  amount  which  would  have  been 
left  nt  her  death,  but  he  supposed  that  she  might  not  spend  it 
all,  and  thought  he  could  provide  by  his  will  for  the  disposal 
of  the  remainder.  That  a  gift  or  devise  of  personal  property 
for  life,  with  an  unlimited  power  of  disposal,  convoys  an  abso- 
lute right  thereto,  can  not  now  be  disputed.  The  question  has 
been  elaborately  investigated  by  this  court  in  the  case  of  John 
Smith  T  V.  Robert  Bdl  and  Wife,  Mart.  &  Y.  302 [17  Am.  Dec.  7981, 
and  iu  the  case  of  David  et  al,  v.  Bridgeman  et  al.,  2  Yerg.  558, 
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and  so  decided — further  investigation  would  be  useless.     We 
therefore  think  that  the  complainant  Las  no  interest  whatever 
in  the  property  sued  for,  and  reverse  the  decree  of  the  chancel« 
lor  and  dismiss  the  bill. 
Decree  reversed. 


Cited  to  the  point  that  an  absolute  power  of  disposal  conferred  upon  a 
tenant  of  a  life  estate  in  personal  property  gives  him  an  absolute  interest 
therein:  Thompson  v.  McKisick,  3  Humph.  635;  Booker  v.  Booker,  5  Id. 
513;  KnuekolU  v.  Lea,  10  Id.  593;  WWkLTM  v.  JomM,  2  Swan,  624;  Bean  v. 
Mijers,  1  Coldw.  228.  But  if  an  estate  is  given  for  life  with  a  limited  or 
special  power  of  disposition  or  appointment,  and  in  case  of  failure  thereof, 
then  remainder  over,  the  remainder  is  good:  KnuekolU  v.  Lea,  10  Humph. 
5d4. 

Remainder  in  Personal  Estate,  after  the  determination  of  a  life  estate, 
the  tenant  of  which  enjojrs  an  absolute  power  of  disposal,  is  void:  SmUh  v. 
Bell,  17  Am.  Dec  7d8. 


Watkins  v.  Dean. 

[10  TSBOKB,  820.] 

IvsT&uMXNT,  IN  FoRM  A  Desd,  13  A  WiLL,  whero  the  property  that  it 
purports  to  convey  is  an  undivided  interest  in  that  of  which  the  grantor 
shall  die  seized. 

Bill  in  equity.    The  opinion  states  the  case. 

R.  J.  Meigs,  for  the  complainants. 

S,  Laughlin,  for  the  heirs  of  Michael  Dean. 

J,  Campbell,  for  the  widow  of  Michael  Dean. 

By  Court,  Gbeen,  J.  On  the  sixth  of  November,  1833,  Michael 
Dean,  of  Warren  county,  executed  a  paper  writing,  which  he  calls 
an  indenture,  to  Eleanor  and  Mary  Jane  Watkins,  in  which  he  re- 
cites that  they  are  the  children  of  Hannah  Watkins,  wife  of  Henry 
Watkins,  who  is  his  natural  daughter;  that  he  is  far  advanced  in 
life,  and  has  no  legitimate  children,  and  has  considerable  prop- 
erty, real  and  personal;  and  for  the  purpose  of  making  provision 
for  his  said  daughter  during  her  life,  and  for  her  children  after 
her  death,  he  **  doth  give,  grant,  convey,  and  enfeoff,  set  over, 
alien,  and  confirm,  and  by  these  presents  he,  the  said  party  of 
the  first  part,  does,  for  the  purposes  aud  considerations  afore- 
said, give,  grant,  set  over,  alien,  enfeoff,  confirm,  and  convey  to 
the  said  parties  of  the  second  part,  to  have  and  to  hold  to  them, 
their  heirs,  and  assigns,  one  equal  moiety  or  equal  half  of  all  the 
property  that  he,  the  said  party  of  the  first  part,  may  die  seised 
or  possessed  of,  whether  in  law  or  equity,  or  in  possession,  or 
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in  action,  including  all  lands,  tenements,  and  bereditaments  of 
what  description  soever,  and  also  all  negro  slaves  of  what 
description  soever,  whether  in  possession  or  action.  And  also 
all  moneys  that  he  may  be  possessed  of,  or  may  be  due  him 
from  any  source  whatsoever,  and  also  one  equal  half  of  all  the 
live  stock  of  what  description  soever,  that  he  may  die  seised  or 
possessed  of;  and  also  one  half  of  everything  of  what  nature 
soever  that  he  may  die  possessed  of,  or  that  may  be  due  him  in 
any  way  whatever,  at  the  time  of  his  death,  to  have  and  to  hold 
to  them,  the  parties  of  the  second  part,  their  heirs  and  assigns 
for  ever/'  He  then  stipulates  that  the  x^i^operty  is  to  be  held 
in  trust  for  the  exclusive  support  and  maintenance  of  the  said 
Hannah,  during  her  natural  life;  and  upon  the  further  trust, 
that  every  other  child  born  of  the  body  of  said  Hannah  should 
have  an  equal  portion  of  said  property  with  said  Eleanor  and 
Mary  Jane,  at  the  death  of  said  Hannah,  when  it  was  to  be  equally 
divided  among  all  her  children.  The  instrument  was  acknowl- 
edged before  the  clerk  of  the  chancery  court  at  McMinnville, 
the  same  day  it  was  executed,  and  on  the  twenty-second  of 
July,  1834,  it  was  registered  in  Warren  county. 

In  1835,  Michael  Dean  died,  intestate,  and  administration  of 
his  estate  was  granted  to  the  defendant,  Lucy,  his  widow. 
Mrs.  Watkins  and  her  children,  by  their  next  friend,  Heniy 
Watkins,  bring  this  bill  to  have  partition  of  the  real,  and  dis- 
tribution of  the  personal  estate. 

1.  The  first  question  arises  upon  the  construction  of  this 
paper.  Can  it  take  effect  as  a  deed,  or  must  it  be  regarded  as 
testamentary  in  its  character?  A  deed  must  take  effect  in  prw- 
senfi:  2  Kent  Com.  438.  But  this  instrument,  by  its  terms, 
was  to  take  effect  at  the  death  of  Michael  Dean.  It  does  not 
purport  to  convey  any  property  of  which  he  was  the  owner  at 
its  date,  but  gives  the  one  half  of  all  the  property  of  which  lie 
may  die  seised  and  possessed.  It  is  most  clear,  therefore,  that 
it  could  not  pass  to  the  donees,  any  property  owned  by  the  old 
man  at  its  date.  As  therefore  it  was  to  take  effect  only  at  the 
death  of  Michael  Deau,  it  is  a  will,  and  not  a  deed:  Rob.  on 
Wills,  145.  Viewing  it  as  a  will,  it  is  not  executed  so  as  to 
pass  land,  not  being  subscribed  and  attested  by  two  witnesses. 
The  complainants  are  therefore  entitled  to  one  half  of  the  per- 
sonal property  only. 

2.  The  defendant  Lucy,  the  widow  of  Michael  Dean,  treat- 
ing the  aforesaid  iustrument  as  a  testamentary  paper,  prays 
leave  to  dissent  from  it,  and  claims  one  half  the  estate  under 
the  act  of  1827,  o.  14. 
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The  widow  has  a  right  to  dissent,  and  claim  the  provision  the 
law  makes  in  such  cases.  Bat  we  do  not  think  she  can  take 
the  one  half  under  the  act  of  1827.  That  act  provides,  that 
where  a  man  may  die  intestate,  and  without  child  or  children, 
his  widow  shall  be  entitled  to  one  half  his  estate.  It  means, 
what  its  words  obviously  import,  not  that  the  widow  by  dis- 
senting from  his  will,  under  the  act  of  1784,  c.  22,  thereby  cre- 
ates, as  to  her,  an  intestacy  under  the  act  of  1827.  The  latter 
act  intended  to  give  her  the  one  half  in  one  case  only,  where 
the  husband,  having  no  child,  had  not  made  any  disposition  by 
will  of  his  estate,  but  it  did  not  intend  to  prevent  him  from 
giving  it,  as  before,  to  whomsoever  he  might  choose,  or  to  en- 
large the  rights  of  the  widow,  in  case  he  made  a  will,  beyond 
the  provisions  of  the  act  of  1784.  If  the  construction  con- 
tended for  were  correct,  the  same  result  would  follow  a  dying 
with  or  without  a  will,  and  the  use  of  the  word  intestate  would 
he  wholly  unnecessary  and  senseless.  But  it  is  manifest  the 
legislature  intended  the  word  intestate  to  be  operative  and  to 
have  effect,  which  it  would  not  do,  if  the  construction  con- 
tended for  were  sanctioned  by  the  court.  The  widow  in  this 
case  is  only  entitled  to  dower  in  the  land,  and  to  one  third  part 
of  the  personal  estate. 

The  other  defendants,  heirs  at  law  of  Michael  Dean,  are  en- 
titled to  the  balance  of  the  estate,  consisting  of  two  thirds  of 
the  land  and  one  sixth  of  the  personal  estate.  Affirm  the 
decree. 

Decree  affirmed. 


Cited  to  the  point  that  an  instrament  purporting  to  convey,  not  any  portion 
cf  what  the  maker  then  owns,  but  a  portion  of  that  of  which  he  shall  die 
Mised,  ia  not  a  deed,  but  a  will:  Walla  v.  Ward,  2  Swan,  654;  SwaiU  v. 
Bushart,  4  Head,  564.  But  if  the  instrument  purports  a  conveyance  of  an 
Mtate  in  property  which  the  maker  then  owns,  to  take  effect  at  the  latter'a 
death,  it  is  a  deed:  See  cases  last  cited.  The  principal  case  is  also  cited  in 
Tmter  t.  Fisher,  4  Sneed,  211. 

Instbumsnt,  in  Fobm  a  Deed,  Considered  a  Will,  When:  Oilmore  t. 
WhiUades,  ante,  563. 


KiMBRO  V.  Lttle. 

[10  Texosb,  417.] 

AoooiofODATiON  Indorseb  who  indorses  for  the  purpose  of  enabling  the 
maker  of  the  paper  to  sustain  his  credit,  and  to  enable  him  to  aid  himnelf 
in  his  business,  is  liable  to  a  holder  who  receives  the  paper  as  security 
for  a  pre-existing  liability. 


A 
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NoTB  IS  Keceived  in  Due  Coctrss  or  Trade  where  the  holder  has  given  for 
it  money,  goods,  or  credit,  or  has  sustained  on  its  account  some  lost  or 
incurred  some  liability. 

AonoN  upon  a  promissory  note,  executed  by  Cantrell  &  Allen 
and  indorsed  by  Lytle,  the  payee,  and  Deaderick,  the  present 
defendants.  Cantrell  &  Allen  became  insolvent  before  the  note 
fell  due,  and  it  was  in  consequence  dishonored.  Steps  were 
taken  to  fix  the  liability  of  the  indorsers,  and  this  suit  was 
brought.  At  the  time  that  the  note  was  given,  Eimbro  was  in* 
dorser  for  Cantrell  &  Allen  on  two  notes,  one  for  three  thousand 
dollars,  and  one  for  one  thousand  five  hundred  dollars,  the  lat- 
ter being  payable  to  Shute.  When  this  last  note  became  due, 
Shute  was  willing  to  renew  it,  upon  the  condition  that  Eimbro 
should  indorse  the  renewed  note.  Kimbro  consented  to  this 
upon  the  condition,  amongst  others,  that  a  note  be  given  him 
to  protect  him  from  his  liability  upon  the  three  thousand  dollar 
note.  Cantrell  &  Allen  thereupon  executed,  upon  a  sheet  in- 
dorsed  in  blank  by  Lytle,  a  note  payable  to  the  latter's  order, 
procured  it  to  be  indorsed  by  Deaderick,  and  delivered  it  to 
Kimbro.  Eimbro  thereupon  indorsed  Cantrell  &  Allen's  note 
to  Shute.  Eimbro  was  afterwards  obliged  to  take  up  the  three 
thousand  dollar  note,  to  secure  him  against  which  the  present 
note  was  given.  It  appeared  from  the  evidence  that  Lytle  was 
the  general  accommodation  indorser  for  Cantrell  &  Allen,  and 
was  accustomed  to  leave  them  such  blank  indorsements  as  the 
one  upon  the  present  note,  to  be  used  by  them  in  the  course  of 
their  business.  Under  the  instructions  of  the  court  the  juiy 
found  for  plaintiff,  and  judgment  followed.     Plaintiff  appealed. 

J,  Campbell  and  F,  B.  Fogg^  for  the  plaintiff. 

J.  S.  Yerger,  contra. 

By  Court,  Bbesb,  J.  We  consider  the  present  case  as  sub- 
mitting to  our  determination  this  general  question,  is  one  who 
becomes  indorser  upon  a  note  for  the  accommodation  of  the 
maker,  with  a  view  to  aid  him  in  his  business  and  to  sustain 
his  credit,  and  without  inquiry  or  restriction  as  to  the  use  to 
be  made  of  it,  liable  to  a  holder,  who  received  it  from  the 
maker  as  a  security  for  existing  liabilities  ?  ThiS  question  is 
answered  in  the  affirmative  by  the  x^resent  chancellor  of  New 
York,  iu  the  case  of  Grandin  v.  Le  Boy,  2  Paige  Ch.  610,  in 
which  he  snys,  that  if  the  complainants  in  the  case  *'  lent  to  F. 
their  indorsement  without  any  restrictiou  as  to  the  manner  in 
which  it  was  to  be  used  and  without  any  inquiry,  he  had  aright 
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to  use  it  in  the  way  he  had  done,  to  pay  or  secure  an  ante- 
cedent debt,  or  to  Bustain  his  credit  in  any  other  way  which 
was  not  illegal." 

The  chancellor  in  that  case  did  not  thick  that  "  the  facts 
raised  the  question,  whether  an  accommodation  note  made  and 
indorsed  for  a  particular  purpose,  and  afterwards  negotiated 
for  another  purpose  to  a  third  person  with  notice,  or  in  pay- 
ment or  security  for  an  antecedent  debt,  can   be  recovered 
against  the  indorser."    The  chancellor  to  sustain  the  principle, 
determined  in  this  case,  refers  to  the  cases  of  the  Bank  of  Rul- 
land  V.  Biwk,  5  Wend.  66,  and  the  Bank  of  Chenango  v.  Hyde, 
4  Cow.  566.     In  the  former  of  those  cases,  the  note  was  made 
by  Spear  and  Everett,  and  signed  by  Buck  as  surety,  payable 
to  the  bank;  it  was  made  to  enable  Spear  and  Everett  to  raise 
money  for  their  own  accommodation.     Upon  its  being  offered 
at  the  bank  for  discount,  the  bank  refused  to  discount  it,  and 
it  was  subsequently  and  before  it  was  due,  delivered  over  to 
Honse  and  others,  as  collateral  security  for  the  payment  of  a 
judgment  in  their  favor  against  Spear  and  Everett.     The  suit 
was  brought  iu  the  name  of  the  bank,  but  for  the  use  of  Honse 
and  others.     It  was  objected  that  the  object  for  which  the  note 
was  made,  being  to  raise  money  from  the  bank,  and  that  ob- 
ject having  failed,  it  ought  to  have  been  returned  to  the  surety. 
It  was  admitted,  that  if  the  bank  refused  to  advance  the  money, 
and  a  third  person  had  done  so,  as  in  the  case  of  the  Bank  of 
Chenango  v.  Eyde^  4  Cow.  567,  the  surety  would  have  been 
bound,  as  the  substantial  object,  the  raising  of  money,  would 
have  been  obtained.    It  was  further  objected,  that  the  note 
was  not  received  in  the  ordinary  course  of  commercial  business, 
and  so  as  to  be  governed  by  the  law  merchant.     But  Chief 
Justice  Savage,  delivering  the  opinion  of  the  court,  says:  ''I 
can  see  no  well-formed  objection  to  a  recovery  upon  this  note. 
It  was  drawn  for  the  purpose  of  raising  money  for  the  accom- 
modation of  the  two  makers,  Spear  &  Everett,  who  have  had 
the  benefit  of  it."    He  relies  upon  the  case  of  Powell  v.  Waters, 
17  Johns.  176,  and  Chenango  Bank  v.  Hyde,  as  sustaining  the 
case,  and  distinguishes  it  from  the  case  of  Woodhall  v.  Holman,^ 
10  Id.  231;   and  the  case  of  Skelding  v.  Hoighi,''  15  Id.  274, 
upon  the  ground  that  a  fraud  was  committed  in  putting  the 
note  in  circulation  in  those  cases;"  and  he  adds,  "here  had 
the  plaintiffs  obtained  a  discount  at  the  bank,  they  might  have 
paid  the  money  to  Honse  &  Co.,  and  Buck's  liability  would 

1.  Wo0dhMll  r.  Holmes.  2,  Skelding  w.Wttrrtn. 
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have  been  the  same;  his  situation  is  not  changed,  nor  is  there 
any  fraud." 

Without  further  citation  of  cases,  we  think  that  upon  the 
authority  of  the  two  oases  above  referred  to,  and  those  relied 
on  to  sustain  them,  so  consonant  to  reason  and  to  the  objects 
and  principles  of  commercial  law,  we  too  may  answer  the 
question  with  which  this  opinion  commences,  in  the  affirmative. 

It  is  not  denied,  indeed  it  is  admitted,  that  one  who  becomes 
indorser  of  a  note  for  the  accommodation  of  the  maker,  in  the 
conduct  of  his  business  and  to  sustain  his  credit,  without 
restriction  or  inquiry  as  to  the  use  of  the  note,  would  be  liable 
to  the  holder,  who  might  receive  it  in  payment  of  existing 
debts,  or  as  a  security  for  existing  liabilities,  if  he  had  assented 
to  such  use  of  it.  But  does  he  not  assent  to  this  or  any  other 
use  of  it,  lawful  and  necessary  to  the  accommodation  and  credit 
of  the  maker,  when  he  indorses  it  for  his  benefit  generally,  and 
without  reference  to  any  end  more  special,  than  that  with  it  he 
might  raise  money  to  sustain  credit?  We  certainly  think  him 
as  much  bound  as  if  he  had  given  his  express  assent.  In  this 
case,  as  in  that  of  the  Bank  of  Rutland  v.  Buck^  it  may  be  re- 
marked, that  if  the  money  had  been  raised  upon  the  note 
indorsed  by  Lytle,  and  the  responsibility  of  Kimbro  to  Ensley 
extinguished  by  means  of  it,  the  liability  of  Lytle  would  have 
been  just  the  same.    His  situation  would  not  have  been  changed. 

But  it  is  contended  that  where  one  indorses  a  note  for  the 
general  credit  and  accommodation  of  the  maker,  without  re- 
striction as  to  the  purpose  for  which  it  may  be  used,  still  there 
is  a  restriction  arising  from  the  operation  of  the  law  merchant, 
which  limits  the  responsibility  of  such  indorser  to  the  claim 
upon  him  of  that  holder  only,  who  has  received  the  note  in  the 
due  course  of  commercial  transactions;  that  is,  in  other  words, 
who  has  given  his  money  for  it,  his  goods,  or  his  credit,  at  the 
time  of  receiving  it,  or  who  then  on  account  of  it,  sustained 
some  loss  or  incurred  some  liability.  To  sustain  this  position 
much  elaborate  argument  has  been  used,  and  many  authorities 
insisted  upon  as  relevant  have  been  cited.  We  deem  none  of 
them  as  resting  upon  grounds  which  will  sustain  the  purpose 
for  which  they  are  relied  on.  They  are  of  that  class,  where  the 
note  having  been  stolen  or  found,  or  fraudulently  obtained,  or 
fraudulently  put  into  circulation,  and  the  holder,  innocent 
though  he  may  have  been,  has  received  it,  not  in  due  cooise 
of  trade  as  above  explained,  but  as  payment  or  pledge  for  a 
pre-existing  debt  or  liability. 
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Such  was  tbe  great  case  of  Bay  v.  Coddington,  20  Johns.  637 
[9  Am.  Dec.  268]  so  fully  discussed  and  so  well  considered, 
which  has  carried  the  restrictions  upon  the  negotiability  of  com- 
mercial paper  to  a  point,  where  this  court  is  willing  to  carry  it 
and  where  it  is  disposed  to  leave  it.  Such  also  are  the  subse- 
quent cases  of  Wardell  v.  Honell,^  9  Wend.  170;  Bose  v.  Brothe- 
«m,"  10  Id.  85;  Kosaim  v.  Smith,  8  Id.  637;'  CloveU  v.  The 
Tradesman's  Bank,*  1  Paige,  131.  In  these  cases,  in  general, 
there  was  some  equity  as  between  the  original  parties,  arising 
upon  the  ground  of  fraud  or  other  cause,  which  stood  in  the  way 
of  the  holder,  in  collecting  the  note,  because  he  had  not  re- 
ceived it  in  the  due  course  of  trade.  But  in  this  case  as  between 
the  makers  and  the  holder,  the  note  was  valid  and  founded  on 
good  consideration,  and  what  equity,  as  it  has  been  called, 
against  the  plaintiff,  has  Lytle,  who  indorsed  the  note  for  the 
credit  of  the  makers  to  sustain  them  in  their  business,  without 
inquiry  or  restriction  as  to  its  use,  because  they  chose  to  give  it 
to  the  plaintiff  to  secure  him  for  his  responsibilities  in  their  be  - 
half?  We  think  he  is  not  in  the  attitude  in  this  transaction  to 
enable  him  to  resist  the  claim  of  the  plaintiff,  and  thinking  so  on 
tbe  general  ground  which  we  have  stated,  it  is  not  necessary  to 
look  into  the  agreement  between  the  makers  of  the  note  and 
the  plaintiff,  touching  the  indorsement  by  the  latter  of  Shute's 
Qote,  for  the  purpose  of  inquiring  whether  the  plaintiff  did  not 
at  the  time  of  receiving  the  note  sued  on,  give  for  it  his  credit 
and  incurred  a  new  liability. 

Upon  the  whole,  we  think  that  the  judgment  of  the  circuit 
court  is  erroneous,  that  it  must  be  reversed,  and  a  new  trial  of 
the  cause  be  had,  when  the  law  will  be  charged  conformably  to 
this  opinion. 

Judgment  reversed. 

Cited  to  the  point  that  an  indorser,  indorsing  for  the  purpose  of  aiding  the 
loaker  of  a  note  in  his  business,  is  liable  to  a  holder  who  has  received  it  as 
•ccurity  for  pre-existing  liabilities:  Kvrkman  v.  Bank  of  America,  2  Coldw. 
^;  Perkins  v.  Ament,  2  Head,  114.  That  a  note  is  received  in  due  course 
of  trade  where  the  holder  has  given  for  it  his  money,  goods,  or  credit,  at  the 
time  of  receiving  it,  or  has  on  account  of  it  sustained  some  loss  or  incurred 
■wne  liability :  Nkholw.  Bate,  10  Yerg.  433;  Wormley  y,  Lowry,  1  Humph. 
*70;  Oooch  V.  Mousey,  4  Id.  376. 

That  where  notes  have  been  fraudulently  put  in  circulation,  the  holder  can 
^recover  unless  he  has  received  them  in  due  course  of  trade:  Nicholv, 
Arte,  10  Yerg.  432;  Van  Wyck  v.  NorveU,  2  Humph.  195.  The  principal 
c>M  is  also  cited:  Qrissam  v.  File,  1  Head,  335. 

1.  Wurdta  V.  HoweU.  8.  Kctnon  v.  SmiUh,  8  Wend.  437. 

9.  Jfofa  T.  Bn4keno%,  4.  CwM  t.  TTOdumtuCs  Bunk, 
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Carney  v.  Carney. 

[10  TXBGKB,  491.] 

BxBCUTiON  Defendant  Present  at  the  Sale  op  his  Pbopebtt  failing  to  ob- 
ject to  it  becaase  he  has  not  received  the  notice  to  which  he  is  entitled 
by  statate,  is  not  precluded  by  that  fact  from  raising  the  objection  of 
want  of  notice,  in  a  subsequent  proceeding. 

The  case  appears  from  the  opinion. 

W,  Thompson,  for  the  plaintiff  in  error. 

George  S.  Yerger,  contra. 

By  Court,  Green,  J.  We  have  not  thought  it  necessary  to 
notice  several  of  the  questions  which  have  been  made  in  the 
argument  of  this  case.  We  think  the  court  erred  in  that  part 
of  the  charge  in  which  the  judge  says,  "  that  if  the  defendant 
in  the  execution,  who  resided  on  the  land,  did  not  have  twenty 
days'  notice  in  writing,  but  was  present  and  knew  of  the  sale, 
and  did  not  object  to  it,  but  permitted  it  to  go  on  without 
claiming  the  twenty  days'  notice  in  writing  from  the  sheriff,  and 
without  notifying  the  persons  whom  he  saw  bidding  for  it, 
that  he  had  not  had  such  notice,  that  he  was  bound  by  it,  and 
that  the  sale  was  not  void  on  that  account." 

This  is  going  much  farther  in  making  the  act  of  the  party 
evidence  that  he  had  received  the  twenty  days'  notice  required 
by  the  act  of  1799,  c.  14,  sec.  1,  than  the  opinion  of  this  court, 
in  the  case  of  Noe  v.  Purchapile,  5  Yerg.  216,  warrants.  In  the 
conclusion  of  the  opinion  in  that  case,  the  court  says:  "The 
defendant  by  his  conduct  assisted  in  making  the  sale,  stood  by 
at  the  time,  and  had  an  understanding  with  the  purchaser  for 
his  benefit.     All  this  amounts  to  a  waiver  of  notice." 

We  approve  the  decision  in  that  case,  and  think  that  in  all 
cases  where  the  defendant  is  present,  assisting  at  the  sale,  or 
by  other  act,  evinces  his  willingness  that  it  should  go  on,  it  is 
a  waiver  of  the  notice  required  by  the  act,  or  evidence  that  such 
notice  was  actually  given.     In  such  case,  the  party  by  his  acts 
would  show  that  he  possessed  all  the  knowledge  he  wished,  or 
that  would  be  useful  to  him.     As  the  notice  required  by  kw 
is  for  his  benefit,  he  may  waive  his  right  to  require  it.    And  il 
he  should  do  so,  either  by  express  words  or  by  acts  equivalent 
thereto,  he  shall  not  afterwards  be  heard  to  say  he  had  not  the 
notice  required  by  law.     But  to  say,  that  if  the  defendant  in  »n 
execution  is  present  at  the  sale  of  his  land,  and  does  not  object 
to  it,  and  notify  the  bidders  that  he  has  not  had  the  notice,  he 
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shall  be  bound  by  Lis  silence,  and  eball  not  afterwards  object 
to  the  sale  for  want  of  tbe  notice,  is  going  too  far.  It  is  enough, 
in  my  opinion,  to  bold  tbe  sale  valid,  if  be  sball  actually  pro- 
mote it,  or  consent  that  it  may  be  made — his  mere  silence  is  not 
Ba£Scient.  Beverse  the  judgment  and  remand  tbe  cause. 
Judgment  reversed. 


Cited  to  the  point  that  a  debtor  upon  whom  no  notice  of  an  execntion  sale 
has  heen  served,  who  is  present  at  the  sale,  and  raises  no  objection,  yet  does 
not  waive  his  right  to  notice:  Richards  v.  Meeka,  11  Humph.  456;  Hinton  v. 
Hmaon^  6  Sneed,  324. 


Mahala  v.  State. 

[10TsBaKB,58a.] 

DuoHABOB  or  THE  JuRT  DT  A  Cbuonal  Gase,  without  legal  justification  for 
the  act,  entitles  the  prisoner  to  a  discharge,  as  if  acquitted. 

BiQHT  TO  DiscHAROS  JuBT  IN  A  Gbiminal  Case  without  the  consent  of  the 
prisoner,  exists  only  in  cases  of  necessity,  which  may  be  classed  under 
the  following  heads:  1.  Where  the  court  is  compelled  by  law  to  adjourn 
before  the  jury  can  agree  upon  a  verdict;  2.  Where  the  prisoner's  nuscon- 
duct  places  it  without  the  power  of  the  jury  to  examine  his  case  correctly; 
3.  Where  no  possibility  exists  that  the  jury  will  agree  upon  a  verdict 

Impossibilitt  of  Agbeement  upon  a  Vebdict  to  justify  the  discharge  of  the 
jury,  must  be  an  impossibility  founded  upon  some  physical  cause,  such 
as  sickness  or  insanity  of  a  juror,  or  exhaustion  of  the  jury;  but  that 
they  can  not  bring  their  minds  to  an  agreement  will  not  justify  their  dis- 
charge. Thus,  the  discharge  at  half -past  nine  Friday  morning  of  a  jury 
to  whom  the  case  had  been  submitted  at  two  o'clock  p.  m.  the  previous 
day,  because  they  are  unable  to  agree  upon  a  verdict,  will  entitle  the 
prisoner  to  his  discharge. 

Indiotheht  for  murder.  At  a  former  trial  of  tbe  prisoner  a 
jury  bad  been  impaneled  on  Wednesday.  On  Thursday,  at  two 
¥.  If.,  the  case  was  submitted  to  them.  On  Friday  morning  at 
half-past  nine  they  were  discharged,  having  previously  several 
times  come  into  court,  and  assured  the  court  that  they  could  by 
DO  possibility  agree  upon  a  verdict.  On  Saturday  the  court  ad- 
journed. At  this  trial  tbe  prisoner  was  convicted.  A  writ  of 
error  was  thereupon  prosecuted  in  her  behalf. 

W,  Thompson,  iox  the  plaintiff  in  error. 

George  S.  Yerger^  contra. 

By  Court,  Tublet,  J.  The  right  of  trial  by  jury  has  alwaya 
been  regarded  by  the  English  and  American  jurists  as  one  of 
the  most  sacred  principles  of  the  law,  one  to  which  the  citisen 
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is  more  deeply  iDdebted  than  to  any  other  for  that  security  to 
life,  liberty,  and  property  g^uaranteed  in  Great  Britain  and  the 
United  States  to  an  extent  unknown  in  other  countries,  and  the 
preservation  of  which,  in  its  purity  and  independence,  Las  at 
all  times  been  guarded  with  a  most  watchful  and  jealous  eje. 
Therefore  it  is,  that  an  attempt,  whenever  made  by  the  courts, 
to  interfere  with  the  privileges  of  a  jury,  and  endanger  their 
independence,  and  the  consequent  security  of  the  subject,  has 
at  all  times  been  promptly  resisted,  and  though,  occasionally, 
in  times  of  great  political  excitement  in  England,  it  may  have 
succeeded  for  the  day,  yet  to  the  honor  of  the  legal  profession, 
the  usurpation  has  always  been  rebuked,  and  the  proper  bal- 
ance of  power  between  the  court  and  the  jury  quickly  restored. 
It  is  a  well-understood  maxim  of  our  law,  that  the  judges  are 
to  expound  the  law,  and  the  jury  to  ascertain  the  facts,  neither 
of  which  has  the  power  to  interfere  with  the  province  of  the 
other.  The  jury,  in  their  deliberations  upon  the  facts,  are  as 
independent  of  the  court,  as  the  judge,  in  determining  the 
law,  is  of  the  jury;  and  the  consequence  is,  that  when  a 
case  has  been  submitted  to  a  jury,  there  it  must  remain  until  it 
has  been  decided  by  them,  or  is  withdrawn  from  their  consider- 
ation, not  at  the  will  and  pleasure  of  the  court,  but  under  cir- 
cumstances justified  by  the  law.  In  the  case  now  presented 
for  the  consideration  of  this  court,  the  jury  returned  no  ver- 
dict, and  the  case  was  taken  from  their  consideration ,  and  they 
discharged  against  the  consent  of  the  prisoner.  And  the  ques- 
tion is,  whether,  under  the  circumstances,  this  was  not  an 
illegal  exercise  of  power  on  the  part  of  the  court  below,  and 
the  prisoner,  of  consequence,  entitled  to  her  discharge?  This 
is  a  question  of  much  importance,  and  although  it  has  not,  per- 
haps, been  directly  settled  by  adjudicated  cases  in  this  state,  we 
feel  much  relieved  in  the  conviction,  that  it  is  well  settled  both 
by  principle  and  authority  in  England,  and  a  very  respectable 
portion  of  the  states  of  this  union.  Lord  Coke,  in  his  1  Inst. 
227  b,  and  3  Id.  100,  lays  it  down  as  a  general  rule,  that  a  joiy 
sworn  and  charged  by  the  court  in  cases  affecting  life  or  mem- 
ber can  not  be  discharged  by  the  court,  or  any  other,  but  they 
ought  to  give  their  verdict. 

This  doctrine  upon  the  authority  of  Coke,  was  afterwards  en- 
grafted by  Hawkins  and  Blackstone  into  their  elementary 
treatise  on  the  criminal  law.  And  although  this  principle  was 
controverted  in  the  case  of  Ferraa,  cited  in  Sir  Thomas  Baymond, 
84,  and  in  a  case  of  larceny  reported  in  1  Vent.  69,  and  one  re- 
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ported  in  Salk.  640;  yet  it  can  not  be  said  to  bave  been  fully 
examined  and  completely  overruled ,  until  tbe  decision  of  tbe 
case  of  the  two  Einlocka,  reported  in  Foster  from  page  22  to 
40,  when  it  was  coDsidered  by  all  tbe  judges  but  one  that  the 
general  rule  laid  down  by  Lord  Coke  had  no  authority  to  war- 
rant it,  and  could  not  be  universally  biudiug;  but,  that  there 
were  exceptions  to  it,  and  in  that  case  determined  that  the  court 
had  power  to  discharge  a  jury  at  the  request  of  the  prisoners, 
assisted  by  able  counsel,  and  with  the  intent  of  imparting  to 
them  a  privilege  which  the}*  could  not  otherwise  have  enjoyed. 
Since  that  decision  it  has  not  been  doubted  that  the  courts  have 
the  power  to  discharge  juries  without  their  rendering  a  verdict, 
but  only  as  we  think  iu  cases  of  manifest  necessity.  All  the 
cases  of  exception  (to  the  general  rule  as  laid  down  by  Lord 
Coke),  specified  iu  the  elaborate  opinion  of  Mr.  Justice  Foster 
in  tbe  case  of  the  Kinlocks^  are  cases  of  necessity,  and  there  is 
no  authority  to  be  found  in  the  English  books  which  sustains 
the  x>osition,  that  a  jury  may  be  discharged  iu  a  criminal  case 
without  the  consent  of  the  prisoner,  but  from  necessity.  Such 
also,  we  think,  has  been  the  train  of  the  decisions  in  the  United 
States. 

In  the  case  of  The  People  v.  Goodwin,  18  Johns.  187  [9  Am. 
Dec.  203],  Judge  Spencer,  in  delivering  the  opinion  of  the 
court,  says:  '*  Upon  full  consideration,  I  am  of  opiuion,  that 
although  the  power  of  discharging  a  jury  is  a  delicate  and 
highly  important  trust,  yet  that  it  does  exist  iu  cases  of  extreme 
and  absolute  necessity."  In  the  case  of  the  United  States  v. 
Coolridge,  Gall.'  364,  Justice  Story  says  ''  that  the  power  to 
discharge  a  jury  in  capital  cases  should  only  be  exercised  iu 
very  extraordinary  and  strikiug  circumstances."  In  the  case  of 
the  United  Slates  v.  Haskell  and  Francois^  4  Wash.  411,  Judge 
Washington  says,  *'  that  a  court  is  fully  authorized  to  discharge 
a  jury  in  cases  of  necessity,  in  capital  cases  as  well  as  misde- 
meanors." 

In  the  case  of  the  United  Stales  v.  Perez,  9  Wheat.  579,  Judge 
Story,  in  delivering  the  opinio u  of  the  court,  says:  *'  We  think 
that  in  all  cases  the  law  has  invested  courts  with  the  authority 
to  discharge  a  jury  from  giving  a  verdict,  whenever,  in  their 
opinion,  taking  all  the  circumstance  iuto  consideration,  there  is 
a  manifest  necessity  for  the  act,  or  the  ends  of  public  justice 
would  be  defeated;  but  that  the  power  ought  to  be  used  with 
the  greatest  caution  under  urgent  circumstances,  and  for  very 

1.  aoau. 
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plain  and  obvious  causes,  and  in  capital  cases  especially  the 
court  should  be  extremely  careful  bow  they  interfere  with  any 
of  the  chances  of  life  in  favor  of  the  prisoner/'  In  the  case  of 
The Peopley.  Barrett^  Ldvingston,  judge,  says:  ''Without deny- 
ing the  right  of  courts  to  withdraw  a  juror,  in  criminal  cases, 
and  put  the  defendant  on  his  trial  a  second  time,  it  is  evident 
this  power  should  not  be  lightly  used,  but  confined  as  much  as 
may  be  to  cases  of  urgent  necessity,  when,  by  the  act  of  God, 
or  by  some  sudden  and  unforeseen  accident,  it  is  impossible  to 
proceed  without  manifest  injustice  to  the  publio  or  to  the  de- 
fendant himself."  These  decisions  made  by  the  first  tribunals 
of  the  country,  completely  sustain  the  position  that  the  power 
to  discharge  a  jury,  without  a  verdict,  is  not  the  exercise  of  an 
arbitrary  discretion^  but  an  extremely  delicate  duty,  only  to  be 
performed  in  cases  of  urgent  necessity. 

This  brings  us  to  the  examination  of  what  constitutes  this 
necessity.  We  are  of  opinion  that  the  causes  which  create  this 
necessity  may  be  classed  under  three  heads:  1.  Where  the  conrt 
is  compelled  by  law  to  be  adjourned  before  the  jury  can  agree 
upon  a  verdict;  2.  Where  the  prisoner,  by  his  own  misconduct, 
places  it  out  of  the  power  of  the  jury  to  investigate  his  case 
correctly,  thereby  obtaining  an  unfair  advantage  of  the  state, 
or  is  himself,  by  the  visitation  of  providence,  prevented  from 
being  able  to  attend  to  his  trial;  and,  3.  Where  there  is  no 
possibility  for  the  jury  to  agree  upon  and  returu  a  verdict. 

It  is  upon  the  last  of  these  propositions  that  the  question  in 
the  case  under  consideration  arises.  The  jury  were  impaneled 
on  Thursday  evening,  at  two  o'clock,  and  were  discharged  at 
nine  o'clock  on  Friday  morning,  because  they  could  not  agree 
upon  a  verdict,  the  court  continuing  its  session  until  some  time 
on  the  Saturday  following.  Now,  the  question  is,  was  this  such 
a  case  of  necessity  as  justified  the  court  in  discharging  the 
jury  ?  A  jury  may  not  be  able  to  agree  upon  a  verdict  for  many 
reasons,  such  as  sickness  or  insanity  of  one  or  more  of  the 
jurors,  exhaustion  of  the  juiy  before  they  have  been  able  to 
come  to  a  decision  of  the  case,  the  absconding  of  one  of  the 
jurors,  without  the  consent  of  the  court.  These  are  cases  put 
in  the  books,  and  with  others  of  like  character,  constitute  what 
we  will  distiguish  as  cases  of  physical  impossibility.  A  jury 
may  also  not  be  able  to  agree  because  their  minds  can  not  come 
to  the  same  conclusion  from  the  facts  submitted  to  their  cou- 
sideration.     This,  we  would  consider  as  a  case  of  moral  impos- 

l.  a  Cai.  301;  S.  C,  2  Am.  Dec.  339. 
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sibilitj;  aud  we  are  called  upon  to  say  whether  it  constitutes  a 
necessity  for  the  discharge  of  a  jury  before  the  time  arrives 
when  the  court  must  adjourn.  We  think  it  does  not.  In  the 
case  of  the  Kitilocks,  Mr.  Jastice  Foster  enumerates  many  cases 
in  which  from  necessity  a  jury  may  be  discharged,  and  never 
once  intimates  that  it  may  be  done  merely  because  they  could 
not  bring  their  minds  to  concur  in  the  same  opinion.  It  can 
not  be  possible  that  he  should  have  neglected  doing  so  if  in  his 
opinion  it  had  constituted  a  case  of  necessity,  for  it  would  be 
so  palpable  a  course  for  the  exercise  of  this  delicate  power,  and 
would  be  of  such  frequent  occurrence,  that  no  judge  could  over- 
look it  in  enumerating  the  causes  for  which  a  jury  might  be 
discharged  from  rendering  a  verdict.  Indeed,  it  is  almost  mani- 
fest that  Mr.  Foster  was  of  opinion  that  it  did  not  constitute  a 
case  of  necessity,  for  in  commenting  upon  Mamel's  case,  he 
says,  "  the  truth  of  the  case  was  no  more  than  this,  the  jury 
were  not  agreed  on  any  verdict  at  all,  and  therefore  nothing  re- 
mained to  be  done  by  the  court  but  to  send  them  back  and 
keep  them  together  until  they  should  agree  to  such  a  verdict  as 
the  court  could  have  received  and  recorded." 

There  is  no  English  decision  then  sustaining  the  position 
that  the  court  has  the  power  to  discharge  a  jury  because  they 
can  not  agree  upon  a  verdict,  unless  there  be  some  physical 
impossibility  connected  with  it,  and  so  we  think  is  the  spirit  of 
all  the  Americau  authorities  when  properly  understood. 

In  the  cases  of  The  Commomoeallh  v.  Cook  el  al.,6  Serg.  &  B. 
577  [9  Am.  Dec.  465],  and  The  Commonwealth  v.  Clue,  3  Bawle, 
498,  the  supreme  court  of  Pennsylvania  have  decided  that  an 
inability  of  the  jury  to  agree  is  no  ground  for  discharging 
them,  and  in  Haskell  and  Francois'  case,  4  Wash.  411,  Judge 
Washington  says  he  entirely  concurs  with  the  supreme  court  of 
Pennsylvania,  in  the  opinion  in  Cook's  case,  6  Serg.  &  B.,  that 
the  court  ought  not  to  discharge  a  jury  merely  upon  the  ground 
that  they  say  they  can  not  agree,  however  positive  the  declara- 
tion may  be.  These  cases  are  of  very  high  authority,  and  we 
consider  the  reasoning  satisfactory. 

But  it  is  said  that  they  are  contradicted  by  the  decisions  of 
the  supreme  court  of  the  United  States  and  other  states  of  the 
union.  We  will  briefly  examine  the  cases  referred  to  by  the 
attorney-general  for  the  support  of  this  assertion.  The  first 
case  is  that  of  the  United  States  v.  Perez,  9  Wheat.  579.  The 
facts  of  this  case  as  stated  in  Wheeler's  Criminal  Cases  are  very 
strong,  and  if  the  supreme  court  of  the  United  States  had  de« 
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termined  that  tbey  consiituted  a  case  of  neceHsitj,  there  would 
have  been  no  way  of  reconciling  the  case  with  the  Pennsjl- 
vania  decisions.  This  was  a  case  of  piracy,  and  the  jury  were 
discharged  in  less  than  four  hours;  surely  no  one  can  doubt 
that  it  was  a  rash  and  hasty  exercise  of  power  on  the  part  of 
the  circuit  court.  Upon  the  propriety  of  it,  the  judges  were 
divided  in  opinion,  and  the  case  was  certified  to  the  supreme 
court  of  the  United  States,  when  the  case  was  determined,  not 
upon  the  ground  that  the  facts  constituted  a  case  of  necessity 
lu  the  opinion  of  the  supreme  court,  but  because,  as  Judge 
Story  says,  the  court  below  had  the  power  to  order  the  dis- 
charge, and  the  security  which  the  public  have  for  the  faithful, 
sound,  and  conscientious  exercise  of  this  discretion,  rests  in  this, 
as  in  other  cases,  upon  the  responsibility  of  the  judges  under 
their  oaths  of  office;  or  in  other  words,  the  exercise  of  the 
power  to  discharge,  being  an  act  of  discretion,  it  must  rest 
with  the  court  below,  and  that  the  supreme  court  will  not 
reverse  it.  In  our  opinion,  this  decision  does  not  conflict  with 
the  cases  in  Pennsylvania. 

The  next  case  we  will  examine,  is  that  of  the  CommonweaUh  v. 
John  Bowden,  9  Mass.  494;  there  a  jury  was  discharged  after 
\teing  out  a  part  of  a  day  and  a  whole  night,  and  it  was  held  by 
the  court  not  to  be  a  discharge  of  the  prisoner — this  was  a  case 
of  highway  robbery.     The  question  does  not  appear  to  hare 
been  elaborately  investigated,  for  so  far  as  we  can  judge  from 
the  argument  of  the  counsel  for  the  prisoner,  it  turned  upon 
the  point  of  whether  the  court  had  power,  under  any  dreum- 
stances,  to  discharge  a  jury  without  the  consent  of  the  prisoner, 
for  the  argument  was,  that  iu  a  capital  case  the  jury  could  not 
be  discharged  with  the  consent  of  the  prisoner,  nor  in  any  crim- 
inal case  without  such  consent.     The  court  say,  that  the  strict- 
ness of  the  law  upon  this  subject  has  very  much  abated  in  the 
English  courts,  and  that  it  would  not  be  consistent  with  the 
genius  of  our  government  to  use  compulsory  means  to  effect  an 
agreement  among  jurors.     So  that  it  seems  to  us,  that  the  ques- 
tion, as  to  whether  a  necessity  for  the  discharge  of  the  juiy  in 
this  case  existed,  was  never  brought  to  the  consideration  of  the 
court,  and  that  it  only  can  be  considered  as  an  authority  in 
favor  of  the  power  of  the  court  to  discharge  a  jury  in  case  of 
necessity.     Moreover  it  may  be  observed,  that  in  Massacfausettfl 
the  practice  continued  of  keeping  a  jury  after  the  case  had  been 
submitted  to  them  without  refreshment,  until  they  had  agreed 
upon  the  verdict,  and  that  the  court  considered  it  wrong  to  re- 
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sort  io  sach  means  to  compel  a  verdict.  The  same  remarks 
may  be  made  of  the  case  of  the  People  v.  Alcot,^  2  Johns.  Gas. 
in  Err.  BOl.  The  question  was,  as  to  the  power  of  the  court  to 
discharge  a  jury  in  criminal  oases,  and  Judge  Kent,  who  de- 
livered the  opinion  of  the  court,  places  it  upon  the  ground  of 
necessity,  and  says,  '*  the  moment  cases  of  necessity  are  admit- 
ted to  form  exceptions,  that  moment  a  door  is  opened  to  the 
discretion  of  the  court  to  judge  of  that  necessity,  and  to  de- 
termine what  combination  of  circumstances  will  create  one; 
and  that  it  must  be  a  pretty  clear  case  of  an  abuse  of  discretion 
to  induce  them  to  say,  that  the  court  below  ought  not  to  have 
discharged  the  jury."  This  was  also  a  case  of  misdemeanor,  and 
the  court  expressly  guard  against  an  expression  of  opinion,  as 
to  what  would  have  been  their  decision  upon  tho  facts  pre- 
sented, had  the  case  been  capital. 

In  the  case  of  the  People  v.  Oodvnn,  18  Johns.  188  [9  Amv 
Dec.  203]  the  jury  was  not  discharged  till  within  half  an  hour 
before  the  adjournment  of  the  court;  and  in  the  opinion  of  the 
court  delivered  by  Judge  Spencer,  he  says,  that  whenever  in 
cases  of  felony,  a  jury  has  deliberated  so  long  upon  a  prisoner's 
case,  as  to  preclude  all  reasonable  expectation  that  they  will 
agree  on  a  verdict,  without  being  compelled  to  do  so  from 
famine  and  exhaustion,  it  becomes  a  case  of  necessity  and  tbey 
may  be  discharged.  And  that  in  the  present  case  wo  consider 
the  discharge  of  the  jury  a  discreet  exercise  of  the  powers  of 
that  court,  either  on  the  ground  that  the  jury  had  been  kept  to- 
gether so  long  as  to  preclude  all  hope  of  their  agreeing,  unless 
compelled  by  famine  or  exhaustion,  or  on  the  ground,  that  the 
powers  of  the  court  were  to  terminate  within  a  few  minutes,  and 
that  it  was  morally  certain,  that  the  jury  would  not  agree  within 
that  period,  which  produced  an  absolute  necessity  for  discharg- 
ing them.  This  case,  then,  instead  of  conflicting  with  the  Penn- 
sylvania decisions,  is  in  our  opinion,  in  full  accordance  with  tbem. 
In  the  case  of  The  Stale  v.  Waterhouse,  Mart.  &  Y.  278,  ilm  supreme 
court  of  the  state  of  Tennessee  have  determined,  that  iu  capital 
cases  the  courts  have  a  discretionary  power  to  discharge  a  jury, 
where  they  can  not  agree,  but  they  expressly  negatived  the  idea 
that  it  may  be  exercised  without  a  supervising  control,  for  they 
say  there  are  cases  where  a  court  would  act  very  improperly  in 
discharging  a  jury,  but  they  do  not  pretend  to  specify  the  cases 
where  it  may  be  done,  and  where  it  may  not.  The  case  can  not 
then  be  considered  as  doing  more  than  deciding  that  the  dis« 
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charge  of  the  jury  is  not  ipsofacto^  a  discharge  of  the  prisoner, 
but  must  depend  upon  the  necessity  of  so  doing,  and  that  if  the 
necessity  do  not  exist,  it  is  an  improper  exercise  of  power, 
and  upon  a  writ  of  error  the  prisoner  will  be  discharged.  We 
therefore  think,  there  is  no  well-adjudicated  case  conflicting 
with  the  decision  of  the  supreme  court  of  Pennsylvania,  because 
in  no  case  referred  to  was  the  question,  as  to  what  oonstitated 
a  necessity  to  discharge,  brought  to  the  consideration  of  the 
court,  und  nothing  but  the  question,  as  to  the  power  so  to  do, 
upon  a  fit  case  made  out. 

The  reasoning  of  the  case  in  Pennsylvania,  we  have  said, 
is  to  our  minds  entirely  satisfactory.  If  a  moral  impossibihty 
for  a  jury  to  agree,  without  being  attended  with  some  physical 
impossibility,  constitutes  a  case  of  necessity,  it  is  manifest  that 
the  decisions  of  the  inferior  court  can  never  be  reyersed.  For 
how  can  the  superior  court  know  whether  the  jury  could  have 
agreed  or  not,  and  how  long  shall  the  inferior  court  be  com- 
pelled to  keep  the  jury  together  before  it  shall  be  warranted  in 
saying  that  they  can  not  possibly  agree  ?  Shall  it  be  an  hour,  a 
day,  a  week,  or  a  month  ? 

Upon  the  whole,  the  power  of  discharging  a  jury,  against  the 
consent  of  the  prisoner,  is  of  such  a  dangerous  character,  that 
we  hesitate  not  in  saying  that  it  should  not  be  exercised  by  the 
courts,  where  the  jury  can  not  agree  on  a  verdict,  unless  they 
be  prevented  by  a  physical  impossibility  from  so  doing,  and 
that  when  such  impossibility  does  not  exist,  the  jury  should  be 
kept  together  until  such  time  as  the  court  is  about  to  adjourn, 
when,  of  necessity,  they  must  be  discharged.  This  is  the  situa- 
tion of  the  case  under  consideration.  There  was  no  physical 
impossibility  for  the  jury  to  agree,  and  they  were  discharged  at 
least  twenty-four  hours  before  the  court  adjourned,  which  was 
an  improper  exercise  of  the  power  on  the  part  of  the  court,  and 
the  judgment  must  therefore  be  reversed  and  the  prisoner  dis- 
charged. 

Judgment  reversed. 

Cited  to  the  effect  that  the  dischaige  of  the  jury  impaneled  to  try  a  prif- 
oner,  without  the  exietence  of  a  caoae  in  law  justifying  the  act,  will  entit]* 
the  prisoner  to  a  discharge:  Ward  v.  State^  1  Humph.  259;  State  ▼.  Brookt^  I 
Id.  72;  iStnte  v.  Connor,  5  Coldw.  313.  That  a  physical  impossibility  prBvent* 
ing  the  jury  from  arriving  at  a  verdict,  such  as  the  sickness  of  one  of  tbt 
jurors,  will  justify  the  discharge  of  the  jury:  State  v.  Curtis,  5  Humph.  603. 

Discharge  of  the  Jury  in  a  Criminal  Case  is  warranted  by  the  iUoesi 
of  the  presiding  judge,  incapacitating  him  from  attending  to  the  duties  of  tho 
trial:  NageiU  v.  IStale,  24  Am.  Dec.  746  and  note;  StaU  v.  McKee^  21 10.4901 
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Town  op  Hinesburgh  v.  Sumnbb. 

[9  Vebmoht,  23.] 

PBomasoBT  NoTSy  ths  Consideration  of  which  is  Compoundino  of  a 
PENAiiTT,  or  the  suppressing  of  a  criminal  prosecntion,  is  Yoid. 

Assumpsit  on  a  promissorj  note,  signed  by  Sumner  as  prinoi- 
pal  and  Loveland  as  security,  payable  to  the  town  treasurer  of 
Hinesburgh.  One  of  the  pleas  of  the  defendants  was,  that  they 
were  induced  to  give  the  note  to  stifle  a  criminal  prosecution. 
On  the  trial,  they  offered  to  prove  that  the  town  had,  prior  to 
the  giving  of  the  note,  commenced  two  prosecutions  against 
Sumner  for  retailing  liquor  without  license;  that  the  town 
grand  juror  then  said  to  him«  that  unless  he  would  settle  the 
fines  and  costs  in  these  two  prosecutions,  he  would  have  him 
arrested  immediately  on  other  charges;  and  that  Sumner, 
under  fear  of  being  arrested  under  these  charges,  executed  the 
note  in  question.  The  court,  on  the  objection  of  the  plaintiff, 
rejected  this  evidence.  The  defendant  requested  the  court  to 
charge  the  jury  that  the  town  grand  juror  had,  after  the  taking 
of  the  appeals  in  the  prosecutions  above  referred  to,  no  author- 
ity to  settle  or  stop  the  prosecutions,  they  being  then  beyond 
his  control.  The  court  refused  so  to  charge,  and  directed  a 
verdict  for  the  plaintiff. 

BriggSf  for  the  defendants. 

Adams,  for  the  plaintiff. 

By  Court,  Collameu,  J.  In  assumpsit,  it  may  now  be  con- 
sidered as  settled,  that  every  defense,  except  tender,  and  the 
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Btatute  of  limitations,  may  be  given  in  evidence  under  tlie  gen- 
eral issue.  If,  therefore,  the  evidence  offered  by  the  defend- 
ants, constituted  or  tended  to  prove  any  legal  defense,  it  should 
have  been  admitted,  as  the  general  issue  was  pleaded.  It  is 
true,  the  testimony  did  not  tend  to  prove  duress,  as  no  unlaw- 
ful imprisonment  was  either  suffered  or  threatened.  The  grand 
juror  was  the  prosecuting  officer  for  these  penalties  to  final 
judgment,  and  he  had  power  to  receive  the  amount  of  the  fine 
and  cost,  and  discbarge  the  prosecutions,  or  to  enter  a  ncUe 
prosequL  However  it  may  be  considered  in  England,  in  rela- 
tion to  notes,  as  commercial  paper,  we,  in  this  case,  and  as 
between  the  original  parties  to  this  note,  consider  it,  under  oar 
law,  open  to  all  objection  in  relation  to  its  consideration  or  in- 
ception. The  compounding  of  penalties  is  an  offense  at  com- 
mon law,  of  dangerous  tendency,  highly  derogatory  to  public 
example,  and  prosecutions  are  no  more  to  be  improperly  sup- 
pressed by  public  informing  officers,  than  by  common  inform- 
ers. And  all  bonds  or  notes,  into  the  consideration  of  which 
the  compounding  of  a  penalty,  or  the  suppression  of  a  prose- 
cution therefor,  in  any  part  enters,  are  void  and  uncollectible. 
The  officer  has  a  right  to  receive  the  amount  of  the  fine  and 
cost,  and  pay  it  into  the  public  treasury,  and  were  that  all  there 
was  of  this  note,  inasmuch  as  the  town  treasurer  has  received 
it,  it  might  be  good  and  collectible.  But  it  is  contra  bonos 
mores,  and  of  dangerous  tendency,  that  any  prosecuting  officer 
may  induce  such  settlement  by  using  his  official  influence  and 
power,  to  threaten  with  other  prosecutions,  and  to  offer  to  sap- 
press  them,  in  order  to  procure  a  settlement  of  those  already 
commenced  and  pending.  In  this  case  the  testimony  tended 
to  show,  not  merely  that  the  two  appealed  prosecutions  were 
settled,  and  made  up  this  note,  but  that  two  other  criminal 
prosecutions,  of  what  precise  character  we  are  not  informed, 
were  suppressed  as  an  inducement  to  the  giving  of  this  note. 

This  is  hardly  attempted  to  be  justified,  even  by  the  plaintiffs 
counsel,  in  argument.  We  think  the  testimony  should  have 
been  admitted,  and  the  jury  instructed,  that,  if  such  proposi- 
tion was  made  by  the  officer,  and  thereby  the  defendants  were 
induced  to  give  this  note,  they  should  find  for  the  defendants. 

Judgment  reversed. 

Phblps,  J.,  dissenting. 

Ck>NTBAOTS  WHOSE  CONSIDSBATIOK  IS  AOBBBMKMT  TO  COXFOUKD  OB  STm* 

Cbxminal  Pbosbodtion.— It  is  a  rale  of  the  oommon  Uw,  firmly  ectiUiihed 
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both  in  England  and  in  the  United  States,  that  an  agreement  to  compound, 
rappress,  or  stifle  a  criminal  prosecution  for  a  felony,  or  for  a  misdemeanor 
of  a  public  nature,  can  not  form  a  valid  consideration  for  a  contract,  and 
that  every  contract  based  upon  such  a  consideration  is  absolutely  void? 
2  Chit  Con.  991;  Anson  Con.  176;  Story  Con.,  sec.  700;  1  Pars.  Con. 
440;  1  Dan.  Neg.  Inst.,  2d  ed.  167,  168;  Byles  on  Bills,  136;  Collins  v.  Blan- 
tern,  2  Wils.  347;  S.  C,  1  Smith  luead.  Cas.  289;  Edi/ccombe  v.  Bodd,  5  East, 
294;  Clubb  v.  Hulson,  18  C.  B.  (N.  S.)  414;  Wallace  v.  ffardacre,  1  Camp. 
45;  Coppock  V.  Bovjer,  4  Mee.  &  W.  361;  JSx  parte  GritchUy,  3  Dow.  A;  L. 
627;  Kirwan  v.  Goodman,  9  Dow.  330;  Keir  v.  Leeman,  9  Q.  B.  394;  irj7/- 
iams  v.  Baylei/,  L.  R.,  1  H.  L.  200;  Uinman  v.  Ucodruff',  11  Vt.  593,  citing 
the  principal  case;  tSmit/i  v.  Pinney,  32  Id.  282;  Cainv,  SouUiern  Express  Co,, 
67  Tenn.  315;  Ozanne  v.  Haber,  30  La.  Ann.,  pt.  2,  p.  1384;  Gardner  v. 
Maxey,  9  K  Mon.  90;  Chandler  v.  Johnson,  39  Ga.  85;  Henderson  v.  Palmer^ 
71  IlL  579;  Murphy  v.  BoUomer,  40  Mo.  67;  CheltenJiam  Fire  Brick  Co.  v. 
Cook,  44  Id.  40;  Clark  v.  Pomeroy,  12  Allen,  557;  Jones  v.  Pike,  18  Pick. 
440;  S.  C,  2  Lead.  Crim.  Cas.  239;  29  Am.  Dec.  012;  Clark  v.  Richer,  14  N. 
H.  44;  Shaw  v.  Reed,  30  Me.  105;  Dahnouih  v.  BenneU,  15  Barb.  541;  Porter 
T.  Havens,  37  Id.  343;  Steuben  Co.  Bank  v.  Mathetnson,  5  Uill,  249;  Roll  v. 
Raguet,  7  Ohio,  76;  Corley  v.  Williams,  1  Bail.  588.  And  if  any  part  of  the 
consideration  of  a  contract  is  the  stifling  or  discontinuance  of  a  criminal 
prosecution,  the  whole  contract  is  void :  Wisner  v.  Bardwell,  38  Mich.  278; 
KHnbrovgh  v.  Lane,  11  Bush,  556;  Gardner  v.  Maxey,  9  B.  Mon.  90;  Bad'jer 
▼.  WiUiams,  1  Chip.  137;  Clark  y.  Ricker,  14  N.  H.  44;  Hinds  v.  Chamberlin^ 
6  Id.  225;  Sum/ner  v.  Summers,  54  Mo.  340;  Bowen  v.  Buck,  28  Vt.  308;  2 
Chit,  on  Con.  973.  So  a  court  of  equity  will  decree  that  securities  given  to 
prevent  a  prosecution  for  a  criminal  offense  shall  be  delivered  up:  QnbaldisCon 
V.  Simipson,  13  Sim.  513. 

The  reason  of  the  rule  stated  above  is  thus  presented  by  Chief  Justice 
Marshall,  in  Gardner  v.  Maxey,  9  B.  Mon.  91 :  "  The  commonwealth  has  a 
right  to  rely  upon  the  individual  who  has  received  special  injury  from  the 
commission  of  a  public  offense,  as  the  special  instrument  for  its  ascertain- 
ment and  punishment  in  the  due  course  of  law.  The  particular  interest 
which  he  may  be  supposed  to  feel  in  bringing  the  offender  to  justice,  is  one 
of  the  securities  on  which  the  pubUo  relies,  and  has  a  right  to  rely,  for  the 
enforcement  of  the  laws  and  its  own  safety;  and  an  agreement  by  which  this 
interest  is  turned  against  the  commonwealth,  is  in  violation  of  her  rights 
and  policy."  And  Wilmot,  L.  C.  J.,  in  the  case  of  Collins  v.  Blaii- 
tern,  2  Wils.  349,  350,  said:  "  We  are  of  opinion  that  the  bond  (the  consid- 
eration of  which  was  an  agreement  not  to  appear  as  a  witness  in  a  criminal 
prosecution)  is  void  cd)  initio,  by  the  common  law,  by  the  civil  law,  and  all 
laws  whatever.  *  *  *  Xhis  is  a  contract  to  tempt  a  man  to  transgress 
the  law,  to  do  that  which  is  injurious  to  the  community:  it  is  void  by  the 
common  law;  and  the  reason  the  common  law  says  such  contracts  are  void 
is  for  the  public  good.  You  shall  not  stipulate  for  iniquity.  All  writers 
upon  our  law  agree  in  this,  no  polluted  hand  shall  touch  the  pure  fountains 
of  justice."  The  authorities  are  unanimous  that  any  contract  which  can 
impede  or  prevent  the  due  course  of  public  justice  is  invalid.  And  so  is  an 
agreement  to  compound  even  a  charge  of  felony,  or  of  a  misdemeanor  affect- 
ing the  public:  Fivat  v.  Nicholls,  2  C.  B.  501;  Bigelow  v.  Woodvmrd,  15 
^ray,  560;  Cltandler  v.  Johnson,  39  Ga.  85.  A  review  of  some  of  the  cases 
on  the  subject  under  discussion  will  illustrate  the  application  of  the  rule  ol 
the  common  law  which  we  have  enunciated  above. 
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In  the  late  case  of  Williama  v.  Baylet/,  L.  R.,  1  H.  L.  200,  a  son  carried  to 
hankers,  with  whom  both  he  and  his  father  did  business,  certain  promissory 
notes  with  his  father's  name  upon  them  as  indorser.  These  indorsementi 
were  forgenes.  The  foi*geries  were  discovered,  and  the  son  did  not  deny 
them.  The  bankers,  without  directly  threatening  a  prosecution,  insisted 
upon  a  settlement*  to  which  the  father  was  to  be  a  party.  The  latter  con- 
sented, and,  upon  his  executing  an  agreement  to  make  an  equitable  mort- 
gsge  of  his  property,  the  notes  were  delivered  up  to  him.  The  vioe-chsa- 
oellor  decided  that  this  agreement  was  void,  and  ordered  it  to  be  delivered 
up.  The  house  of  lords  affirmed  this  decree.  Lord  Westbnry,  in  deliveriiig 
his  opinion  in  the  house  of  lords  in  that  case,  said:  "  I  apprehend  the  law  U 
be  this,  and  unquestionably  it  is  a  law  dictated  by  the  soundest  considers 
tions  of  policy  and  morality,  that  you  shall  not  make  a  trade  of  felony.  If 
you  are  aware  that  a  crime  has  been  committed,  you  shall  not  convert  that 
crime  into  a  source  of  profit  or  benefit  to  yourself.  But  that  is  the  position 
in  which  these  bankers  stood.  They  knew  well,  for  they  had  before  them 
the  confessing  criminal,  that  forgeries  had  been  committed  by  the  son,  and 
they  converted  that  fact  into  a  source  of  benefit  to  themselves  by  getting  the 
security  of  the  father.  Now,  that  is  the  principle  of  the  law  and  the  pohcy 
of  the  law,  and  it  is  dictated  by  the  highest  considerations.  If  men  were 
permitted  to  trade  upon  the  knowledge  of  a  crime,  and  to  convert  their 
privity  to  that  crime  into  an  occasion  of  advantage,  no  doubt  a  great  legal 
and  a  great  moral  offense  would  be  committed.  '* 

In  the  case  of  Coppock  v.  Bower ^  4  Mee.  &  W.  361,  a  petition  had  been 
presented  to  the  house  of  commons  against  the  return  of  a  member,  6n  the 
ground  of  bribery.     The  petitioner  afterwards  entered  into  an  agreement,  in 
consideration  of  the  payment  to  him  of  a  sum  of  money,  and  upon  other 
terms,  to  proceed  no  further  with  the  petition.    The  court  held  that  this 
agreement  was  illegal,  and  Lord  Abinger,  C.  B.,  in  delivering  his  opinion 
said:  **Tlien  the  next  question  is,  whether  this  is  an  unlawful  agreement; 
and  I  think,  that  though  it  may  not  be  so  by  any  statute,  yet  it  is  unlawful 
by  the  common  law.    Here  was  a  petition  presented  on  a  charge  of  bribery. 
Now  this  IB  a  proceeding  instituted  not  for  the  benefit  of  the  individuals,  but 
of  the  public,  and  the  only  interest  in  it  which  the  law  recognizes,  is  that  of  the 
public.     I  agree,  that  if  the  person  who  prefers  that  petition  finds,  in  th» 
progress  of  the  inquiry,  that  he  has  no  chance  of  success,  he  is  at  liberty  to 
abandon  it  at  any  time.    But  I  do  not  agree  that  he  may  take  money  for  so 
doing,  as  a  means  and  with  the  effect  of  depriving  the  public  of  the  benefit 
which  would  result  from  the  investigation.     It  seems  to  me  as  unlawful  to 
do  so,  as  it  would  be  to  take  money  to  stop  a  prosecution  for  a  crime.    In 
either  case  the  prosecutor  might  say  that  he  is  not  bound,  at  his  own  expense, 
to  continue  an  inquiry  in  which  the  public  alone  are  interested;  but  such  a 
reason  docs  not  amount  to  an  excuse,  where  he  receives  money  for  diKon- 
tinuing  the  proceedings. "    In  the  case  of  Kirwan  v.  Ooodman,  9  Dow.  330, 
Mrs.  Kirwan,  the  plaintiff;  had  employed  Goodman,  the  defendant,  as  her 
attorney,  and  during  the  course  of  this  employment  he  had  so  far  misoon- 
clucted  himself,  that  a  rule  was  granted  requiring  him  to  show  cause  why  he 
should  not  be  struck  off  the  roll  of  attorneys.     While  this  rule  was  pending, 
Goodman  induced  Mrs.  Kirwan  not  to  prosecute  it  any  further,  and  execated 
to  her  a  warrant  of  attorney,  by  which  the  payment  of  a  considerable  snm  of 
money  was  secured  to  her,  as  the  consideration  for  her  agreement  not  to 
prosecute.     Goodman  subsequently  applied  to  the  court  to  set  aside  this 
warrant  of  attorney,  on  the  ground  that  the  consideration  on  which  it  vss 
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fonnded  was  illegal.  The  court,  upon  argument,  granted  the  application. 
But  it  seems  that  to  render  a  promise  void  on  the  ground  that  the  con- 
sideration thereof  was  the  stifling  of  a  criminal  prosecution,  it  is  necessary 
that  the  promise  should  have  been  made  for  gain,  and  not  merely  from 
motives  of  fcindneiw  and  compassion:  Ward  v.  AUen,  2  Mete.  (Mass.)  53; 
Commonvoealth  v.  Pease,  16  Mass.  d4.  And  it  is  no  defense  to  an  action  on  a 
note,  that  it  was  given  to  suppress  a  prosecution  criminal  in  form  merely, 
bat  involving  no  criminal  offense:  Soule  v.  Bonnet/,  37  Me.  128. 

Prosxcutions  tor  Bastabdt  mat  be  Compoundbd,  and  a  contract,  the 
consideration  of  which  is  an  agreement  to  compromise  or  settle  such  a  prose- 
cation,  is  legal  and  valid.  Such  prosecutions,  although  criminal  in  form,  are 
really  civil  in  their  character:  Parker  v.  TFay,  15  N.  H.  45;  IIoU  v.  Cooper, 
41  Id.  115;  Robinson  v.  Crenshaw,  2  Stew.  &  P.  276;  Merritt  v.  Fleming,  42 
Ala.  234;  TJoUomh  v.  Stimpaon,  8  Vt.  141.  But  see  Smith  v.  Pinney,  32  Id. 
282,  in  which  it  was  decided  that  a  note,  which  was  given  by  the  father  of  a 
bastard  child  to  the  mother,  the  consideration  of  which  was  an  agreement  on 
her  part,  not  only  to  discontinue  the  civil  suit  which  she  had  commenced 
against  him,  but  also  to  refrain  from  giving  testimony  in  any  further  proceed- 
ings in  reference  thereto,  that  might  be  instituted  against  him  in  any  court 
whatever,  was  void  as  fonnded  upon  an  illegal  consideration.  In  England 
also,  compromises  in  bastardy  cases  seem  to  be  permitted:  Ooodall  v.  Lowndes, 
G  Q.  B.  464;  Kirk  v.  Strickwood,  4  Bam.  &  Adol.  421.  See  also  Maurer  v. 
MUchdl,  9  Watts  &  S.  69,  where  it  is  held,  that,  since  the  passage  of  the  act 
of  1819,  authorizing  the  attorney-general  to  enter  a  nolle  prosequi  in  prosecu- 
tions for  bastardy,  on  agreement  between  the  parties,  a  compromise  between 
the  reputed  father  and  the  mother  of  an  illegitimate  child,  by  which  it  is 
agreed  that  the  prosecution  shall  be  abandoned,  is  not  founded  on  an  illegal 
consideration. 

CoupBOMiSES  Made  afteb  Conviction,  especially  if  made  with  the  knowl- 
edge and  by  the  consent  of  the  court,  will  be  sustained  as  legal :  Beeley  v. 
Wingfield,  1 1  Ekwt,  46.  In  that  case,  a  security  for  the  fair  expenses  of  the 
prosecution  was  given  by  the  defendant,  who  stood  convicted  of  a  misde- 
meanor,  and  the  giving  of  the  security  was  considered  by  the  court  in  abate- 
ment of  the  period  of  imprisonment,  to  which  he  would  otherwise  have  been 
sentenced.  The  consideration  was  held  to  be  legal  and  valid.  Lord  Ellen- 
borough,  delivering  his  opinion  in  that  case,  said:  **  There  does  not  seem  to 
be  any  objection  to  the  security  which  has  been  taken,  either  as  contrary  to 
the  provisions  of  the  statute,  or  to  the  general  principle  of  law.  *  *  *  It 
did  not  stifle  a  public  prosecution,  or  elude  the  public  interest  in  bringing 
soch  an  offender  to  justice,  by  way  of  example  to  others.  The  security  in 
question,  given  with  the  sanction  of  the  court,  is  rather  to  be  considered  as 
part  of  the  punishment  suffered  by  the  defendant  in  expiation  of  his  offense, 
in  addition  to  the  imprisonment  inflicted  on  him." 

What  Misdemeanors  may  be  Compromised. — It  is,  as  we  have  seen,  well 
settled  that  no  felony  can  be  compounded;  that  no  prosecation  for  felony  can 
be  impeded  or  stifled;  and  that  the  same  is  true  of  all  those  misdemeanors 
which  affect  or  concern  the  public.  But  the  English  courts,  and  to  a  less  ex- 
tent the  courts  of  this  country,  seem  to  recognize  the  existence  of  a  class  of 
inferior  misdemeanors  in  which  the  public  is  regarded  as  having  little  or  no 
interest.  These  misdemeanors  are  supposed  to  affect  chiefly,  if  not  cxclu- 
tively,  the  parties  aggrieved  thereby,  and  it  is,  therefore,  held  that  an  agree- 
ment between  the  parties  to  compromise,  com{)oiind,  or  settle  them,  is  not  il- 
legal, bnt  may  be  a  valid  consideration  for  a  contract:  Draye  v.  Ibberson^  2 
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Eap.  643;  Baler  v.  TownsJieitd,  1  Moore,  124;  Byles  on  Bills,  136;  2  Chit. 
Con.  991;  1  Bish.  Crim.  L.  sec.  711;  Price  v,  Svmmera,  2  Sonth.  578;  1  Sttiry 
on  Con.,  sec  700;  Fay  v.  OcUley,  6  Wis.  42.  It-is  not  easy  to  determine  from 
the  decisions  what  are  the  particular  misdemeanors  which  constitute  the 
class  that  may  be  lawfully  compromised.  In  England,  all  simple  assaults  and 
batteries  seem  to  be  recognized  as  belonging  to  that  class  of  misdemeanors: 
Keir  v.  Leeman,  9  Q.  B.  395,  per  Tlndal,  C.  J.;  Bawen  v.  Bttrk,  28  Vt  313. 
The  authorities  In  this  country  on  this  subject  are  not  so  uniform.  In  Prift 
V.  Summers,  2  South.  578,  it  was  decided  that  a  bond  given  to  a  person  in- 
jured by  an  assault  and  battery,  to  make  satisfaction  and  to  preveat  a  pro- 
secution, was  legal  and  valid.  Southard,  J.,  however,  expressed  a  doubt 
whether  the  bond  was  not  void,  being  given  to  prevent  a  criminal  prosecu- 
tion. But  in  Corley  v.  WilUams,  I  BaiL  588,  it  was  decided  that  a  note  giveu 
to  the  prosecutor  in  consideration  of  his  agreement  to  abandon  the  prosecn- 
tion,  was  void  as  being  founded  on  an  illegal  consideration,  although  the  of- 
fense charged  was  only  a  common  assault.  And  in  Vincent  v.  Oroom,  1  Yerg. 
430,  it  was  decided  that  a  note  given  for  such  a  consideration  was  illegal,  un- 
less the  settlement  was  made  by  leax'e  of  the  court. 

Prosecutions  for  nuisances  seem  also  to  be  regarded  by  the  Wng1i«h  ooarts 
as  belonging  to  the  class  of  misdemeanors  that  may  be  compounded.    The 
most  definite  and  determinate  rule  on  the  subject  under  consideration,  is  that 
given  by  Chitty :  "And  the  rule  on  this  subject  would  appear  to  bo,  that  iu 
all  cases  of  offenses  which  involve  damages  to  an  injured  party,  for  which  he 
may  maintain  an  action,  it  is  competent  for  him,  notwithstanding  they  are 
also  of  a  public  nature,  to  compromise  or  settle  his  private  damage  in  any 
way  he  may  think  fit:"  2  Chit.  Con.  991.     There  are  cases  in  the  English 
Imports  that  fully  sustain  the  rule  here  laid  down,  but  in  the  recent  English 
case  of  Keir  v.  Leeman,  9  Q.  B.  394,  a  case  frequently  referred  to  with  ap- 
proval in  England,  the  court  manifested  a  disposition  to  restrict  rather  than 
to  extend  the  operation  of  the  rule.     Chief  Justice  Tindal,  in  that  case,  said: 
"Indeed  it  is  very  remarkable  what  very  little  authority  there  is  to  be  found, 
rather  consisting  of  dicta  than  decisions,  for  the  principle,  that  any  compro- 
mise of  a  misdemeanor,  or  indeed  of  any  public  offense,  can  be  otherwise 
than  illegal,  and  any  promise  founded  on  such  a  consideration  otherwise  than 
void.     If  the  matter  were  res  integra,  we  should  have  no  doubt  on  this  point 
We  have  no  doubt  that  in  all  offenses  which  involve  damages  to  an  injured 
party,  for  which  he  may  maintain  an  action,  it  is  competent  for  him.  not- 
withstanding they  are  also  of  a  public  nature,  to  compromise  or  settle  his 
private  damage  iu  any  way  he  may  think  fit.    It  is  said,  indeed,  that  in  the 
case  of  an  assault  he  may  also  undertake  not  to  prosecute  on  behalf  of  the 
public     It  may  be  so:  but  we  are  not  disposed  to  extend  this  any  further." 
Redfield,  C.  J.,  delivering  the  opinion  of  the  court  in  Botcen  v.  Buck,  28^'t 
313,  says  that  "it  is  certain  that  the  English  statutes  and  the  English  prac- 
tice, allow  the  party  aggrieved  far  more  control  and  agency  in  wielding 
criminal  prosecutions  for  his  own  private  advantage  than  has  ever  been  al- 
lowed here."    The  same  statement  would,  it  is  believed,  hold  true  in  most, 
if  not  in  all,  of  the  states.    Judge  Story  says  in  reference  to  the  subject: 
"  But  this  exception  seems  to  be  doubtful,  and  at  all  events  only  applies  to 
cases  where  the  misdemeanor  is  purely  personal:"  1  Story  Con.  sec  700. 
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LQYxBMoirr.ST.] 

OvB  Who  Gobs  urro  Possisssion  under  Anothbs,  or  acknowledging  the 
title  of  another,  can  not  be  heard  to  dispute  the  title  of  that  other,  dur- 
ing the  continuance  of  the  relation.  This  principle  extends  to  one  who 
acquires  possession  under  a  contract  of  sale. 

PiTBCHASEB  WhO  €k)£S  INTO  POSSESSION  UNDER  CONTRACT  OF  SaLE  cau  UOt 

set  up  any  outstanding  title  which  he  may  have  purchased  in,  unless  he 
first  make  a  bona  fide  surrender  of  the  possession,  and  bring  his  action 
to  try  that  title. 
Possession  Commenced  under  Contract  of  Sale  is  not  Adverse  in  any 
sense;  nor  can  the  vendee,  or  any  one  daiming  under  him,  ever  acquire 
title  by  the  statute  of  limitations,  until  he  has,  bona  fide,  surrendered 
his  possession,  or  by  some  unequivocal  act  repudiated  the  contract,  and 
this  is  known  to  the  vendor. 

EjEcmcENT  for  fifty-two  and  a  half  acres  of  land  off  the  east 
end  of  lot  No.  4,  in  the  township  of  Colchester.  It  appeared 
that  more  than  thirty  years  since,  one  Boardman  held  the  land 
in  question,  under  deed,  by  the  name  of  the  Winslow  Pitch; 
that  plaintiff's  father,  Thomas  Greeno,  went  into  possession  of 
the  same,  under  a  contract  of  sale  of  said  Boardman's  title; 
that  in  1804,  Boardman  deeded  to  Thomas  Greeno  tbirty-two 
acres  of  said  pitch,  and  in  1811  he  deeded  the  remainder  to 
William  Munson,  whose  title  is  held  by  the  defendants;  that  in 
1834,  Thomas  Greeno  deeded  the  thirty-two  acres  to  the  plaintiff; 
that  plaintiff  and  his  father  have,  until  very  recently,  occupied 
the  whole  Winslow  Pitch,  of  fifty-four  acres;  that  the  defend- 
ants then  entered  into  possession  of  that  part  deeded  to  William 
Hanson,  and  are  still  claiming  to  hold  it  adversely  to  the 
plaintiff.  The  court  directed  a  verdict  for  the  defendants,  and 
the  plaintiff  excepted. 

Maeck  and  WhUteniore,  for  the  plaintiff. 

AdamSy  for  the  defendants. 

By  Court,  Bedfisld,  J.  The  case  finds  that  Boardman  went 
into  possession  of  the  land  under  deed.  This  possession  would 
then  extend  to  the  whole  land.  When  plaintiff's  father  went 
into  possession  under  Boardman,  his  possession  would  be  that 
of  Boardman,  and  it  would  remain  the  possession  of  Boardman 
until  Thomas  Greeno  received  his  deed  of  the  thirty-two  acres, 
unless  he  did  some,  act  to  repudiate  his  tenancy,  and  thereby 
become  a  trespasser.  And  after  the  deed  to  himself  of  thirty-* 
two  acres,  if  he  continued  in  possession  of  the  remaining  portion 
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of  the  pitch,  it  would  be  in  subordination  to  the  title  of  Board- 
man. 

The  doctrine  of  the  of  law  tenure,  that  the  tenant  can  not  dis- 
pute the  title  of  the  landlord,  is  one  too  long  established,  to  be 
now  brought  in  question;  and  it  is  one  of  almost  uniyersal  ap- 
plication. It  has  been  repeatedly  recognized  by  this  court  in 
reported  cases:  TtiUle  v.  Beynolda,  1  Vt.  80;  Bowkerv.  Walker, 
1  Id.  19  [18  Am.  Dec.  670].- 

The  doctrine  of  the  law,  alluded  to  above,  has  been,  by  courts, 
extended  to  various  other  relations  of  tenure,  not  coming  strictly 
within  the  definition  of  a  tenancy.  Thus,  it  has  always  been 
held,  that  the  mortgagor  shall  not  be  heard  to  dispute  the  title 
of  the  mortgagee,  nor  the  trustee  of  the  cestui  que  trust,  nor, 
in  short,  shall  any  one,  who  goes  into  possession  of  land  under 
another,  or  acknowledging  the  title  of  another,  be  heard  to  dis- 
pute the  title  of  that  other,  during  the  continuance  of  the  rela- 
tion. The  same  doctrine  has  been  extended  to  one,  who  goes 
into  possession  of  land,  under  a  contract  of  sale. 

Any  one,  going  into  possession  of  land  under  the  circumstan- 
ces named,  can  not  set  up  any  outstanding  title,  which  he  may 
have  purchased  in,  but  must,  first,  bonajide,  surrender  the  pos- 
session, and  bring  his  action  to  try  that  title:  Blig}U*s  Lessee  v. 
Rochester,  7  Wheat.  536;  WiUison  v.  Watkins,  3  Pet.  43.  So 
that  as  to  the  twenty-two  and  a  half  acres,  not  included  ia 
Boardman's  deed  to  Thomas  Greeno,  the  possession  has  all 
along  been  the  possession  of  Boardman;  and  when  Boardman's 
title  had  passed  to  defendants,  they  were  clearly  entitled  to 
hold  the  laud  against  the  plaintiff. 

The  pretense,  on  the  part  of  the  plaintiff,  that  he  had  acquired 
title  to  the  land,  by  the  statute  of  limitations,  is  clearly  without 
foundation.  A  possession,  commenced  under  a  contract  of  sale, 
is  not  an  adverse  possession,  in  any  sense,  nor  can  the  vendee, 
or  any  one  going  in  under  him,  whether  knowing  the  contract 
of  sale  or  not,  ever  acquire  title,  by  the  statute  of  limitations, 
to  the  land  sold,  until  his  possession  has  been  first  bona  JidA 
surrendered,  or  until  he  has,  by  some  unequivocal  act,  repudi- 
ated the  contract,  and  this  is  distinctly  known  to  the  vendor. 

If,  after  such  determination  of  the  relation,  the  vendor,  ce^ui 
que  trust,  mortgagee,  or  landlord,  as  the  case  may  be,  lies  by 
without  asserting  any  claim  of  title  by  ejecting  the  wrong-doer, 
his  right  of  entry  is  barred  by  the  statute  of  limitations,  and 
the  title  quieted  in  the  adversary.  And,  in  some  cases,  it  baa 
beeji  held  that  it  makes  no  difference,  whether  this  disclaimer 
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of  tenure,  by  the  one  in  possession,  is  during  the  existence  of 
the  lease,  or  other  contract,  or  after  it  has  expired.  The  unex- 
pired term  is  forfeited,  it  is  said,  and  the  tenant  is  quasi  a  tres- 
passer, and  immediately  liable  to  action  of  ejectment  without 
notice  to  quit,  and  can  not  protect  himself  in  his  possession,  in 
any  other  way,  except  by  title  acquired  by  the  statute  of  lim- 
itations. See  cases  last  cited.  There  is  no  evidence  in  the 
present  case,  tending  to  show  any  such  disclaimer  of  title. 
The  judgment  of  the  county  court  is  affirmed. 

Adverse  Claim  ov  Tkkant  must  be  Made  Known  to  the  landlord,  be- 
fore the  statute  will  begin  to  run  against  him:  North  v.  Bamum,  10  Vt.  223. 
dting  the  principal  case.  See,  also,  Duke  t.  Harper,  27  Am.  Dec.  462  and 
note  466,  where  other  cases  on  this  aabject  are  collected.  The  principal  case 
is  cited  in  Tewkesbury  v.  Magraff,  33  Cal.  244,  to  the  point  that  a  tenant  can 
Dot  set  up  an  oatstanding  title  purchased  in  by  him,  until  he  has  first  surren- 
dered the  possession  as  tenant. 

Possession  of  Land  Obtadted  by  Butino  the  Claim  of  a  vendee,  who 
is  in  possession  under  an  executory  contract  to  purchase,  is  not  adverse  to 
the  vendor:  Beal  v.  Brookes  Exeeutora,  23  Am.  Dec.  401.  See,  also,  note  to 
Jackton  v.  Johnson,  15  Id.  450,  and  cases  there  cited. 


Smith  v.  Bishop. 

[9VsBMOirT,  no.] 

Mbbe  Ionoranoe  ot  his  Cause  of  Action  on  the  part  of  a  plaintiff  does 
not  prevent  the  operation  of  the  rule  that  the  statute  of  limitations  be- 
gins to  run  from  the  time  when  the  cause  of  action  accrues. 

AonoH  IS  Babbbd  in  a  Case  whebe  the  Cause  of  Action  is  Peb- 
FECTBD,  and  the  statute  of  limitations  has  subsequently  run,  although 
the  party  may  have  been  ignorant  of  his  cause  of  action,  and  that  igno- 
rance may  have  resulted  from  the  character  of  tho  original  fraud  in  the 
transaction,  or  from  the  manner  in  which  it  may  have  been  perpetrated. 

AonoN  on  the  case.  The  plaintiff  alleged  that  the  defend- 
ant, in  1822,  induced  him  to  join  with  him  in  the  purchase  of 
the  exclusive  right  of  making  and  selling  a  certain  patent  im- 
proved threshing  and  winnowing  machine;  that  he  represented 
to  the  plaintiff  that  the  said  right  could  not  be  purchased  for 
less  than  nine  hundred  dollars,  although  he  well  knew,  at  the 
time,  that  it  could  be  obtained  for  two  hundred  dollars;  that 
the  defendant  fraudulently  induced  the  plaintiff  to  execute  and 
deliver  to  him  his  note  for  four  hundred  and  fifty  dollars;  that 
defendant  thereupon,  in  August,  1823,  purchased  said  right, 
and  falsely  represented  to  plaintiff  that  he  had  delivered  said 
Dote  to  Dennett,  from  whom  the  right  was  purchased;  that 
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plaintiff,  in  NoYember,  1823,  delivered  to  the  defendant  boots 
and  shoes  to  the  value  of  four  hundred  and  fifty  dollars,  and 
the  defendant  then  and  there  frandulently  pretended  that  the 
note  was  then  in  Dennett's  possession,  and  that  when  the  boots 
and  shoes  were  delivered  to  Dennett,  he,  the  defendant,  would 
notify  the  plaintiff  thereof,  so  that  they  might  be  attached  at 
the  suit  of  plaintiff  and  defendant  for  the  false  representations 
of  Dennett  relative  to  the  utility  of  the  maohine,  and  the  oost 
of  building  it.  The  plaintiff  alleged  that  the  defendant  had 
always  kept  the  note  in  his  own  possession,  fraudulently  con- 
cealing that  fact  from  him,  and  that  plaintiff  did  not  learn, 
until  1830,  that  a  nominal  price  only  was  paid  for  the  right, 
and  that  by  reason  of  the  defendant's  false  and  deceitful  acts  and 
representations  the  plaintiff  has  been  defrauded  of  his  boots 
and  shoes.  There  was  also  a  count  in  trover  for  the  boots  and 
shoes.  Defendant  pleaded:  1.  The  general  issue;  2.  The  stat- 
ute of  limitations.  The  plaintiff  replied,  that  when  the  de- 
fendant purchased  from  Dennett,  he  instructed  said  Dennett 
not  to  tell  the  plaintiff  what  he  had  paid  him  for  the  right; 
that  in  consequence  of  the  collusive  agreement  with  Dennett, 
the  fraud,  deceit,  and  falsehood  of  the  defendant's  representa- 
tions to  the  plaintiff  were  not  discovered  by  him  until  the  spring 
of  1830,  and  that  this  action  was  commenced  within  six  years 
from  the  discovery  of  the  fraud.  There  was  a  general  demur- 
rer to  this  replication,  and  a  joinder  in  demurrer.  The  countj 
court  adjudged  the  replication  insufficient,  and  the  case  was 
brought  here  on  exceptions  to  this  judgment. 

BriggSy  for  the  plaintiff. 

Maecky  for  the  defendant. 

By  Court,  Phelps,  J.  The  question,  arising  upon  the  de- 
murrer, involves  the  sufficiency  of  the  plaintiff's  replication; 
and  the  case  resolves  itself  into  two  inquiries,  viz.,  whether  a 
fraudulent  concealment  of  the  plaintiff's  cause  of  action  will 
protect  him  against  the  operation  of  the  statute  of  limitations, 
and  if  so,  whether  such  a  fraud  is  here  alleged  as  vdll  satisfy 
the  rule. 

It  is  a  general  rule,  that  the  statute  of  limitations  begins  to 
run  from  the  time  when  the  cause  of  action  accrues,  or,  in  other 
words,  from  the  time  when  the  plaintiff's  right  of  action  is  per^ 
fected.  And  it  is  well  settled  by  numerous  precedents,  that 
mere  ignorance,  on  the  part  of  the  plaintiff,  of  his  cause  of 
action,  creates  no  exception  to  the  rule.     Indeed,  if  such  an 
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answer  could  be  given  to  the  plea  of  tbis  statute,  it  is  manifest 
that  no  distinction  can  be  made  between  cases  of  fraud  and 
cases  of  any  other  description.  On  this  point,  however,  there 
has  never  been  but  one  opinion.  No  case  can  be  found,  in 
which  the  plaintiff's  ignorance  of  his  cause  of  action  has  been 
held,  of  itself,  a  sufficient  answer  to  the  statute.  If,  then,  there 
be  anything  in  the  answer  here  set  up,  it  must  derive  its  force 
from  the  ingredient  of  fraud.  It  is  insisted,  in  general  terms, 
that  fraud  will  take  a  case  out  of  the  statute. 

Before  the  correctness  of  this  doctrine  can  be  tested,  it  be- 
comes necessary  to  ascertain  with  accuracy  what  is  intended  by 
it.  The  proposition  admits  of  various  interpretations,  and,  with 
a  view  to  its  practical  application,  may  be  resolved  into  several 
subordinate  questions.  Is  a  case,  originating  in  deceit,  within 
the  statute  at  all?  If  so,  is  the  application  of  the  statute  to 
the  case  to  be  qualified  so  far,  as  that  it  will  take  effect  only 
from  the  time  when  the  deceit,  or  its  consequences,  may  be 
discovered  ?  Is  there  any  distinction,  in  this  respect,  between 
the  original  deceit,  which  constitutes  the  gist  of  the  action,  and 
a  subsequent  and  distinct  substantive  fraud,  having  for  its  pur- 
pose the  concealment  of  a  cause  of  action,  already  perfect? 
These,  and  other  questions  of  a  similar  character,  may  be  put, 
tending  to  test  both  the  general  accuracy  of  the  doctrine,  and 
its  application,  if  it  be  in  any  case  sound,  to  particular  cases. 

In  the  view,  which  we  have  taken  of  the  subject,  we  confine 
ourselves  to  the  question,  as  it  arises  in  a  court  of  law.  The 
subject  presents  itself  iu  a  very  different  light,  in  a  court  of 
chancery,  exercising  its  peculiar  jurisdiction;  for,  although 
that  court  is,  in  general,  bound  by  the  statute  of  limitations, 
yet,  in  the  exercise  of  its  peculiar  jurisdisction  over  frauds,  and 
especially  for  purposes  not  congnizable  at  law,  it  will  relieve 
from  the  operation  of  this  statute,  as  it  will  against  any  other 
undue  legal  advantage.  And  I  may  here  add,  that  the  prec- 
edents, cited  from  some  of  our  sister  states,  lose  much  of  their 
weight,  when  it  is  considered,  that,  having  no  chancery  court, 
they  have  found  it  necessary  to  blend  some  of  the  distinctive 
doctrines  of  chancery  with  their  common  law  code. 

In  support  of  the  general  doctrine,  that  fraud  will  take  a  case 
out  of  the  statute,  the  case  of  Bree  v.  Holbech}  is  cited.  All 
which  can  be  derived  from  that  case  is,  that  Lord  Mansfield 
was  not  then  prepared,  upon  the  spur  of  the  occasion,  to  deny 
the  doctrine  totally,  absolutely,  and  without  qualification.     The 

1.  Doug.  666. 
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case  did  not  require  a  decision  upon  that  point,  and  the  doc- 
trine vas  not  recognized.  He  admits  "  there  may  be  cases 
which  fraud  will  take  out  of  the  statute;*'  but  the  case,  instead 
of  sustaining  the  doctrine  as  one  of  uniTcrsal,  or  even  general 
application,  proves  the  reverse. 

In  the  state  of  Massachusetts,  it  must  be  admitted,  the 
doctrine  contended  for  by  the  plaintiff  has  been  adopted.  How 
far  the  courts  of  that  state,  having  no  court  of  cbanceiy,  were 
influenced  by  the  consideration  already  suggested,  is  not  for  us  to 
determine.  But  the  doctrine  was  subsequently  examined  by  the 
supreme  court  of  New  York,  aud  its  soundness  there  distinctly  de- 
nied. It  must  be  admitted,  we  think,  viewing  the  doctrine  with 
reference  to  proceedings  at  law,  that  the  weight  of  authority  is 
most  decidedly  against  it;  especially  if  we  consider  its  adoption 
in  some  states  as  a  substitute  for  a  distinct  chancery  jurisdiction. 

In  principle,  we  think  it  can  not  be  sustained,  as  a  general 
rule  of  law,  in  the  broad  terms  made  use  of;  but  if  it  be  appli- 
cable to  any  case,  it  must  be  to  one  of  peculiar  character,  and 
under  circumstances  deserving  of  special  consideration.  It 
will  not  do  to  say  that,  whenever  the  cause  of  action  originates 
in  fraud,  the  statute  of  limitations  does  not  apply.  Such  a  de- 
cision would  repeal  the  statute.  The  case  is,  in  terms,  embraced 
in  the  statute,  and  by  the  express  provision  of  the  law,  the  stat- 
ute begins  to  run  from  the  time  when  the  cause  of  action  accrues. 
Whether  the  operation  of  the  statute  would  be  more  equitable 
if  a  different  criterion  were  adopted,  is  a  question  for  legislative 
consideration.  We  can  neither  repeal  nor  alter  the  statute;  we 
can,  therefore,  neither  exempt  the  case  from  the  operation  of 
the  statute,  nor  control  that  operation  by  suspending  it  till  full 
knowledge  is  obtained  by  the  party  of  the  character  and  conse- 
quences of  the  injury.  Whether  the  ignorance  of  the  party  is 
fortuitous  merely,  or  results  from  the  character  of  the  fraud,  or 
the  manner  in  which  it  is  perpetrated,  we  consider  immaterial. 
We  are  of  opinion,  that  where  the  cause  of  action  is  perfected, 
and  the  statute  of  limitations  has  subsequently  run,  the  action 
is  barred,  although  the  party  may  have  been  ignorant  of  Lis 
cause  of  action,  and  that  ignorance  may  have  resulted  from  the 
character  of  the  original  fraud,  or  the  manner  in  which  it  may 
have  been  perpetrated. 

We  are,  by  no  means,  sure  that  this  is  not  the  most  equitable 
doctrine.  The  statute  of  limitations,  as  applicable  to  a  case 
like  this,  is  emphatically  a  regulation  of  policy.  Its  object  is 
to  put  a  perpetual  seal  upon  stale  controversies,  and  prohibit 
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their  agitation,  at  a  period  when  the  usual  means  of  eliciting 
truth  are  not  at  hand,  but  are  removed  forever — when  right  can 
not  be  ascertained,  aod  justice  must  be  administered  at  random. 
If  we  make  the  protection  of  the  statute  to  depend  upon  the 
plaintiff's  knowledge  of  his  injury,  we  require  the  defendant  to 
perpetuate  the  evidence  of  that  knowledge,  during  all  time;  and 
we  expose  him,  when  this  and  other  evidence,  necessary  for  his 
defense,  shall  have  passed  from  him  to  fresh  litigation,  with  no 
other  guide  to  a  correct  adjudication,  than  the  shreds  of  evidence, 
which  accident,  or  a  more  subtle  and  sagacious  adversary,  may 
have  preserved.  If  we  could  engraft  such  a  provision  upon  the 
statute,  we  should  destroy  its  practical  utility  and  defeat  its 
great  purpose. 

Another  and  a  more  difficult  question  may  arise.  Whether, 
the  cause  of  action  being  perfected,  a  subsequent,  distinct,  and 
substantive  fraud,  having  for  its  object  to  deceive  the  party  in 
relation  to  his  rights,  would  take  the  case  out  of  the  statute,  is 
a  question  which  we  do  not  deem  it  necessary  to  decide.  Such 
a  case  might  arise,  where  the  action  is  founded  on  a  contract. 
In  such  a  case,  whether  the  remedy  on  the  contract  would  be 
barred,  although  the  statute  may  have  run,  in  consequence  of  a 
fraudulent  concealment,  would  admit,  perhaps,  of  different 
consideration.  We  do  not  consider  this  case  as  of  that  descrip- 
tion. Nothing  is  set  forth  in  this  replication,  except  what  con- 
stitutes a  part  of  the  original  deceit.  This  being  the  case,  the 
subject  falls  within  the  rule  already  laid  down.  Nor  do  we 
think  that  the  matter,  set  forth  in  the  replication,  amounts  to 
such  a  fraudulent  concealment,  as  would  affect  the  case,  under 
any  rule. 

In  the  first  place,  a  mere  request  of  secrecy  to  a  third  person, 
sustaining  to  the  transaction  the  mere  relation  of  a  wituess, 
has  never,  as  we  believe,  been  regarded  as  an  actionable  fraud. 
Nor  can  we  so  regard  it  here,  inasmuch  as  no  application  ap- 
pears to  have  been  made  to  the  witness,  to  disclose  the  facts  of 
the  transaction,  nor  does  any  misrepresentation  appear  to  have 
been  made  to  the  party  in  relation  to  them.  In  the  second 
place,  if  we  consider  the  representation,  as  to  the  cost  of  the 
contemplated  purchase,  as  the  gist  of  the  action,  the  actual  price 
paid  is  not  important.  The  question  is,  whether  the  defendant's 
representations  were  bonafide,  or  otherwise  ?  and  the  mere  fact, 
that  he  gave  a  less  price  than  was  expected,  does  not  constitute 
a  <raud. 

In  short,  it  does  not  appear  that  there  was  any  fraudulent 
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concealment  of  the  factB,  known  to  the  witness,  nor,  if  there 
had  been,  does  it  appear  that  those  facts  were  material  to  the 
action.  Admitting  that  a  fraudulent  concealment  would  have 
the  effect  contended  for  by  the  plaintiff,  still,  that  concealment 
must  be  of  facts  essential  to  the  action. 

Upon  the  whole,  we  see  nothing  in  the  case  to  take  it  oat  of 
the  statute  of  limitations;  and  the  judgment  of  the  county  oourt 
must  be  affirmed. 


Cited  and  approved  in  Campbell  v.  Vtmng,  23  HL  530;  also,  cited  in  Am- 
dretas  v.  Dole,  11  Bank.  Heg.  361,  to  the  point  that  the  statate  of  limitationi 
begins  to  run  from  the  time  of  the  first  accrual  of  the  cause  of  action,  wm 
when  the  defendant  has  fraudulently  concealed  it  from  the  plaintiff. 

Running  of  Statute  in  Cases  of  Fbaudulent  Conckujcknt  of  oaoae 
of  action:  See  note  to  Reeves  v.  Dougherty ^  27  Am.  Dec  503»  where  other  < 
In  this  series  on  this  subject  are  collected. 


Anpeeson  V,  Dayis. 

[0  YSBMOlfT,  136.J 

Pbomiss  to  Pay  ths  Debt  of  Anotheb,  if  the  original  debtor  still  remami 
liable,  is  collateral,  and  within  the  statute  of  frauds;  but  if  the  origiul 
debtor  is  discharged,  the  promise  to  pay  is  an  independent  oontrsct,  taA 
need  not  be  proved  to  be  in  writing. 

OaioiNAL  Debtor  is  not  a  Competent  Witness  fokthe  PLAnrmrto  ptov* 
that  the  promise  to  pay  was  an  independent  contract,  and  not  collateral 

AcnoN  OD  book.  After  judgment  toaccount,  the  county  court 
referred  the  cause  to  an  auditor,  from  whose  report  it  appeared: 
That  the  defendant  contracted  with  one  Lamb  to  erect  a  build- 
ing; that  Lamb  afterwards,  and  without  notice  to  the  defendant, 
engaged  the  plaintiff  as  a  partner;  after  working  on  the  baUd- 
ing  for  a  time  Lamb  was  taken  sick  and  the  work  ceased; 
the  defendant  then  agreed  to  pay  plaintiff  for  the  work  he  had 
done,  and  for  the  work  he  should  do  in  the  future;  the  aocount 
includes  both.  Before  the  auditor  the  plaintiff  introduced 
Lumb  as  a  witness  to  proTe  the  defendant's  undertaking.  The 
defendant  objected,  but  the  auditor  admitted  the  testimony. 
The  county  court  accepted  the  auditor's  report,  and  rendered 
judgment  for  the  plaintiff  for  the  whole  account.  Defendant 
excepted  and  appealed. 

SmaUey  and  Adams,  for  the  plaintiff. 

By  Court,  Collameb,  J.     The  first  question  arising  on  thii 
report,  is  this:  can  au  action  be  supported  by  the  plaintiff  foi 
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bis  labor,  done  before  the  defendant's  promise ,  except  by  prov- 
ing that  promise  in  writing,  and  by  an  action  of  special  as- 
sumpsit thereon?    In  the  case  of  Harrington  v.  Bich, 6  Vt.  666, 
the  jadge,  in  delivering  the  opinion,  remarks,  that  it  has  not 
been  settled  under  our  statute,  as  it  has  in  England,  that,  if  in 
taking  the  new  promise  the  original  debt  becomes  discharged, 
the  promise  is  not  within  the  statute  of  frauds.     That  is  now 
the  question.      There  was  no  original  privity  between  these 
parties.      The  defendant  employed  Lamb,  and  Lamb  employed 
the  plaintiff.      To  Lamb  alone  could  the  plaintiff  look  for  his 
labor,  up  to  the  time  of  the  defendant's  promise  to  the  plaintiff. 
There  is  no  pretense  that  the  promise  was  in  writing,  and,  if  it 
lA  within  the  statute  of  frauds,  the  plaintiff  can  not  recover.    It 
the  defendant  became  holden  to  the  plaintiff  for  this  claims 
against  Lamb,  as  collateral  to  Lamh,  and  the  claim  still  re- 
mained against  Lamb,  it  was  within  the  statute.     But  if  the< 
defendant  was  to  assume  the  debt,  and  he,  alone,  to  be  holden,. 
and  Lamb  to  be  discharged,  then  the  contract  was  not  coU 
lateral,  but  independent,  and  not  within  the  statute,  and  re- 
quired no  note  in  writing  nor  special  action  therefor.     This  is 
fully  settled   in  England:    Goodman  el  al,  v.  Chase,  1  Barn.  & 
Aid.  297;  and  in  the  state  of  New  York  (Kent,  C.  J.,  iu  Leonard 
V.  Vredenburgh,  8   Johns.   29)  [5  Am.  Dec.  317],  upon   stat- 
utes, of  which  ours  is  a  transcript,  and  no  reason  is  seen  why 
ours  should  not  receive  the  same  construction.     The  report  is 
not  so  clear  on  the  point,  whether  Lamb  was  to  be  further  holden, 
as  could  be  desired;  but  assuming  that  the  contract  was,  that 
the  plaintiff  was  to  have  no  further  claim  on  Lamb,  and  that 
this  was  what  constituted  the  consideration  for  the  defendant's 
promise,  together  with  the  plaintiff's  continuing  his  work,  this 
brings  us  to  another  point  iu  the  case. 

On  the  trial,  the  plaintiff  proved  his  cat^e,  in  whole  or  in 
part,  including  this  contract  between  the  parties,  by  the  tes- 
timony of  this  same  Lamb,  though  objected  to  by  the  defend- 
ant. It  has  already  been  shown,  that  the  plaintiff,  in  proving 
his  case,  must  show,  in  effect,  that  the  defendant  assumed  this 
claim  against  Lamb,  on  whom  the  plaintiff  was  to  have  no  fur- 
ther claim.  This  would  entirely  release  Lamb,  as  he  would 
thereby  be  clear  from  the  plaintiff.  Lamb  had  no  claim  on  the 
defendant,  as  he  never  completed  the  building,  and  the  de- 
fendant, even  if  he  paid  the  plaintiff,  would  have  no  claim  on 
Lamb,  as  the  latter  never  requested  such  payment.  This  was 
a  result,  which  Lamb  was  directly  interested  to  produce,  and 
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which  a  reooverj  by  the  plaintiff  would  produce.    Lamb  was, 
iherefore,  not  a  competent  witness  for  the  plaintiff. 

Judgment  reversed. 

Beport  recommitted. 

Pbom I8S  TO  Pat  Debt  of  Akothbb,  when  not  within  statate  of  fisiidi: 
(See  Cooper  v.  Chaimberi,  25  Am.  Dec  710,  note  711;  Rogen  v.  Cofiier,  23 
Id.  153,  note  155,  where  other  cases  on  this  subject  are  collected.  If  the 
primary  debtor  is  released,  and  the  secondary  liability  is  the  sole  debt,  the 
case  does  not  come  within  the  statate  of  frauds:  Wakon  v.  Jaeob$,  29  Vt 
171»  citing  the  principal  case.  The  principal  ca«e  is  also  dted  in  Crom  t. 
Richardtton,  30  Id.  649,  to  the  point  that  a  consideration,  to  be  sufficient  to 
satisfy  the  statate  of  frauds,  must  operate  to  the  advantage  of  the  promisor, 
and  place  him  under  a  pecuniary  obligation  to  the  promisee,  entirely  inde- 
pendent of  the  original  debt;  and  in  FuUam  v.  AdamM,  37  Id.  400;  in  CoU  t. 
ShurOfff,  41  Id.  315;  in  Bun/ord  y.  Purcell,  4  G.  Greene,  489;  and  in  Sten- 
burg  y.  OaUcman,  14  Iowa,  259,  to  the  point  that  an  engagement  to  be  ae- 
oountable  for  the  debt  of  another  must  be  in  writing. 


Smith  v.  Benson. 

[9  YxsMOirr,  188.] 

Qns  Tbnant  IK  Common  can  not  Convet  a  Portion  of  bob  Inrebt  in 
the  common  estate  by  metes  and  bounds;  the  cQnyeyanoe  in  such  oasi 
should  be  of  an  aliquot  portion  of  the  tenant's  entire  interest 

Lbvt  or  Ezjbcution  on  Part  of  Interest  or  One  Tenant  in  Oomxoi, 
made  upon  such  tenant's  entire  interest  in  a  portion  of  the  eststSb  de- 
scribed by  metes  and  bounds,  is  yoid. 

Damages  in  Ejbotmestf  can  not  be  Rboovxrbd  unless  thero  is  a  neomrf 
of  the  land. 

Ejbotksnt  for  lands  in  Highgate.  Plaintiff  derived  title  by 
wine  of  the  levy  of  an  execution,  against  Abijah  Benson,  on  his 
interest  in  the  land  in  controversy,  as  tenant  in  common  with 
the  defendant.  It  was  admitted  that  said  Abijah  and  the  de- 
fendant were  tenants  in  common  of  a  tract  of  land  of  which 
this  now  in  dispute  was  a  part,  and  that  it  was  set  off  by  plaint- 
iff on  his  execution,  and  described  by  metes  and  bounds.  It 
was  also  admitted  that  the  defendant  had  always  refused  to 
recognize  the  plaintiff  as  tenant  in  common  of  any  part  of  the 
land.     The  county  court  held  the  levy  Toid. 

Smith,  Aldis,  and  Stevena,  for  the  plaintiff. 

Brown,  for  the  defendant. 

By  Oourt,  Bzdfibld,  J.    This  question  has  never  been  direetty 
before  this  court  for  adjudication  till  now.    In  the  csoe  of 
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OalvLslia  V.  Sinclear,  3  Yt.  394,  au  opinion  iB  expressed,  arguendo, 
that  such  a  leyj  as  the  present  ivould  not  be  valid.  This  opin- 
ion of  the  late  chief  justice  has,  to  a  considerable  extent,  gained 
the  confidence  of  the  profession,  as  being  founded  in  sound 
reason. 

When  the  leTj  of  an  execution  or  deed  of  conveyance  is  ex- 
tended over  the  entire  interest  of  the  tenant,  no  question  ever 
,  arises.  Most  of  the  conveyances  by  tenants  in  common,  found 
in  the  books,  are  of  this  character.  I  find  no  authority  at  com- 
mon law  for  a  conveyance  by  one  tenant  in  common  of  a  portion 
of  his  interest  in  the  common  estate,  by  metes  and  bounds. 
The  intimations  referred  to  by  Jackson,  J.,  in  his  opinion 
in  the  case  of  BarUet  v.  Earlow,  12  Ma^s.  348  [7  Am.  Dec.  76], 
as  found  in  Ooke  and  Coke  Littleton,  and  Yiner's  Abridgment, 
are  wholly  unsatisfactory.  If  any  such  mode  of  conveyance 
was  ever  attempted  at  common  law,  no  case  has  come  up  for 
judgment  involving  that  question.  It  is  laid  down  by  all  the 
early  writers  upon  this  subject,  that  one  tenant  in  common  or 
joint  tenant  can  do  no  act  prejudicial  to  the  common  estate. 
Hence,  it  has  been  inferred,  he  could  not  convey  a  portion  by 
metes  and  bounds.  And  in  Massachusetts  and  Connecticut  the 
doctrine  is  well  settled,  that  such  conveyance  is  void:  Porter  v. 
EiU,  9  Mass.  34  [6  Am.  Dec.  22];  MUchel  v.  Johnson,^  4  Conn. 
495;  Giswold  v.  Johnson,  1  Id.  363.'  In  both  those  states,  too, 
a  levy  of  execution,  in  the  same  manner,  is  held  void:  Starr  v. 
Leavili,  2  Id.  243  [7  Am.  Dec.  268];  and Hinman  v.  Leavenworth, 
Id.  and  note;  and  BarUet  v  HarloWy  ubi  sup.  We  are  inclined 
to  adopt  the  doctrine  of  these  cases. 

We  know  that  the  argument  ab  inconvenienti  is  one  not  very 
difficult  to  be  had,  in  a  science  composed  of  difficulties  and 
doubts,  and,  therefore,  not  an  argument  of  much  weight  in  most 
cases.  But  in  the  present  instance,  it  does  seem  not  a  little 
perplexing  to  resist  its  force.  If  one  tenant  in  common  is  to 
be  permitted  to  convey  his  portion  of  the  estate,  by  6ex3arate 
parcels,  to  more  than  one,  he  may  to  any  number.  And  if  these 
conveyances  are  valid,  the  co-tenant  is  bound  to  make  partition 
with  each  of  these  separate  grantees,  and  an  estate,  which  orig- 
inally was  valuable,  with  the  right  to  compel  partition  with  one 
only,  becomes  wholly  worthless,  from  the  obligation  to  submit 
to  perpetual  subdivision. 

Before  the  statutes  of  Henry  YIU.  and  William  III.,  tenants 
oould  not  be  compelled  to  make  partition  of  their  lands.     The 

1.  MUdUlt  T.  MoMm;  8. 0.,  10  Am.  Deo.  169.  3.  Origmold  t.  Jokmon,  9  Oonn.  861. 
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mode  of  couTejance,  then,  while  the  estate  must  still  be  held 
in  common,  unless  all  the  proprietors  consented  to  partition, 
was  not  Tery  important.  But  after  the  compulsory  partition, 
provided  by  these  statutes,  which  exists  with  us  also,  it  became 
almost  indispensable  to  the  rights  of  co-tenants,  that  they 
should  not  be  compelled  to  submit  to  repeated  subdivisions  of 
the  entire  estate.  Under  this  process,  the  separate  parcels 
might  not  be  adjoining  each  other,  and  thus  be  rendered  more  , 
or  less  useless,  under  different  circumstances.  It  is  not  neces- 
sary to  state  extreme  cases.  Almost  no  case  can  be  supposed, 
that  will  not  expose  the  co-tenant  to  injustice,  which  will  be 
preyented  by  requiring  the  conveyance  to  be  of  an  aliquot  por- 
tion of  the  entire  interest.  The  arguments,  which  have  been 
named,  apply  with  still  greater  force  to  the  case  of  a  levy  of 
execution.  This  is  a  conveyance  by  operation  of  law,  and 
should  not  be  allowed,  except  where  the  estate  might  be  so  con- 
veyed by  the  debtor.  It  is  a  conveyance  in  invUum,  and  it 
will,  therefore,  be  still  more  unreasonable  to  subject  the  co- 
tenant  to  the  caprices  of  fifty  creditors,  than  of  his  co-tenant, 
whom  he  may  be  said,  in  some  sense,  to  have  selected.  If  this 
mode  of  conveyance  is  allowed,  it  will  put  it  in  the  power,  not 
only  of  the  tenant,  but  of  his  creditors,  very  materially  to  con- 
trol the  partition,  not  in  accordance  with  the  statute,  but  their 
own  whims. 

It  may  be  true,  that  this  levy  will  operate  as  an  estoppel 
against  the  debtor,  Abijah  Benson,  and,  had  partition  been 
made,  it  might  enable  the  plaintiff  to  hold  so  much  of  the  land 
as  fell  to  the  share  of  the  debtor.  But  that  case  is  not  now  be- 
fore us.  The  claim  to  recover  rents  and  profits,  in  this  action, 
even  although  the  court  should  not  consider  the  levy  valid,  is 
ill-founded.  In  the  action  of  trespass  and  ejectment,  as  our 
action  of  ejectment  is  sometimes  denominated,  mesne  profits 
are  recovered  only  in  those  cases,  when  at  common  law  the 
action  of  trespass  for  mesne  profits  would  lie,  i.  e.,  when  there 
had  been  a  recovery  in  ejectment.  The  recovery  of  damages, 
in  this  action,  is  but  an  incident  of  the  recovery  of  the  land. 
If  the  plaintiff  fails  to  recover  the  principal,  he  must  of  course 
fail  to  recover  the  incidents. 

As  we  consider  the  levy  iusu£Scient  to  convey  the  land,  the 
judgment  of  the  court  below  is  affirmed. 


CoNVETANCB  BY  M£T£S  AND  BotTKDS  by  One  of  Bevenl  00-tenants:  Sa* 
FroAman  on  Co-tenancy  and  Partition,  sees.  199-28S;  JeweU's  Leasee  ▼.  StctA- 
fon,  24  Am.  JL^ec.  oBi,  note  6d7.     The  principal  case  la  cited  in  Swifi  v.  />ea% 


Jan.  1837.]  Stevens  v.  Head.  617 

11  Vt^  325,  to  the  point  that  a  levy  of  execution  npon  the  equity  of  redemp- 
tion in  mortgaged  premises  belonging  to  oo-tenants,  if  upon  less  than  the 
whole,  must  be  upon  an  aliquot  proportion  of  the  whole,  and  not  npon  a  part 
described  by  metes  and  bounds. 

The  principal  case  is  a\ao  cited  in  Campau  v.  Ooc^frey,  18  Mich.  37,  to  the 
point  that  a  sale  on  execution  stands  on  the  same  ground  as  a  deed  from  the 
defendant  in  execution;  and  in  Campau  v.  Campau^  19  Id.  127»  to  the  point 
that  deeds,  although  not  binding  npon  the  defendants,  oo-tenants,  were  bind- 
ing as  between  themselves.    Criticised  in  Stark  v.  BarreU,  15  GaL  370. 


Stevens  v.  Head. 

[9  YSBMOMT,  174.] 

AsaiomoBNT  of  Pabticuulb  Interest  m  a  Patent  Bight,  or  a  conveyance 
of  a  right  to  use  an  invention  in  a  limited  territory,  is  not  required  to  be 
recorded  in  the  patent  office. 

Ybndbb  ot  Right  to  Use  a  Patented  Invention,  who  has  not  been  disturbed 
in  the  exercise  of  such  rights  must  show  that  the  vendor  had  no  right  to 
convey,  if  he  seeks  to  recover  against  him  on  the  ground  that  there  was 
no  right  conveyed. 

Paticxnts  Voluntakily  Mads  with  Full  Knowledge,  or  means  of  knowl- 
edge, of  all  the  facts  in  relation  to  the  transaction,  can  not  be  recovered 
back. 

Assumpsit.  The  deposition  of  the  superintendent  of  the  pat- 
ent office,  to  which  reference  is  made  in  the  opinion,  was  offered 
bj  ibe  plaintiff  to  show  that  no  assignment  of  the  whole  or  any 
part  of  the  latter's  patent  from  the  patentee  to  the  defendant, 
had  ever  been  recorded  in  the  patent  office.  The  county  court 
nonsuited  the  plaintiff,  with  leave  to  move  this  court  to  set  aside 
the  nonsuit.     The  other  facts  appear  from  the  opinion. 

Harmon,  for  the  plaintiff. 

Warner  and  Briggs,  for  the  defendant. 

.  By  Court,  Willxaks,  C.  J.  This  action  was  brought  to  re- 
cover certain  sums  of  money  paid,  and  for  the  value  of  goodei 
delivered,  by  the  plaintiff  to  defendant,  in  payment  of  notes, 
which  were  executed  by  the  plaintiff,  and  by  the  plaintiff  and 
%i8  surety  to  Strong  &  Head.  The  suit  was  originally  com- 
menced against  Strong  &  Head.  The  notes,  it  appears,  were 
executed  on  the  purchase  by  the  plaintiff  from  Strong  &  Head, 
of  the  right  of  making,  constructing,  using,  and  vending  to 
others  to  be  used,  an  improved  cider-mill,  in  different  parts  of 
the  state  of  Vermont,  for  which  a  patent  had  been  obtained,  by 
one  Wicks.  The  plaintiff  claims  that  no  consideration  passed 
for  the  notes,  that  the  money  and  goods  paid  thereon  were  paid 
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without  condderation.  Aid  that,  therefore,  he  is  entitled  to  re- 
cover back  the  same  in  this  form  of  action.  It  is  to  be  observed 
that  no  fraud  or  deceit  is  imputed  to  the  defendant,  nor  has 
anything  transpired,  since  the  execution  of  the  notes,  to  impair 
the  right,  whatever  it  was,  which  was  conveyed  to  the  plaintiff. 

Some  questions  have  been  made  to  the  court,  which  it  may 
be  well  to  notice,  although  the  decision  of  them  may  not  be 
necessary  to  determine  the  case  before  us.  The  plaintiff  has 
contended,  that  the  defendant  had  no  right  to  make  the  con- 
veyance, which  was  the  consideration  of  .the  notes,  as  he  had 
not  procured  his  assignment  from  Wicks  to  be  recorded;  or,  at 
least,  that  it  was  incumbent  on  him  to  show  his  right,  after  the 
deposition  of  the  superintendent  of  the  patent  office  had  been 
read.  Our  opinion  is  against  the  plaintiff  on  both  of  these  posi- 
tions. We  think  that  an  assignment  of  a  particular  interest  in 
a  patent  right,  or  a  conveyance  of  a  right  to  use  an  inyention, 
in  a  limited  territory,  is  not  required  to  be  recorded  in  the 
patent  office,  by  the  laws  of  the  United  States.  And  as  the 
plaintiff  has  not  been  disturbed  in  the  exercise  of  the  right,  as 
conveyed,  if  it  was  essential  to  his  right  of  recovery  to  prove 
that  Wicks,  or  his  assignees,  had  never  conveyed  to  the  defend- 
ant, or  authorized  him  to  make  such  conveyance  as  he  did,  the 
burden  of  proof  was  on  him;  as  it  was  equally  convenient  for 
him  to  make  such  proof,  as  for  the  plaintiff  to  prove  the  affirma- 
tive. It  also  may  be  worthy  of  consideration,  whether  the 
plaintiff  has  not  misconceived  the  action,  if  the  word  "grant" 
in  the  indenture  implies  a  covenant  of  title,  as  he  contends. 

In  the  case  before  us  it  appears,  that  notes  were  given  by 
the  plaintiff  for  the  purchase;  that  these  notes  were  afterwarda 
paid.  If  the  patent  was  void  for  any  of  the  reasons,  which 
have  been  urged,  either  party  had  equal  means  of  ascertaining 
it;  and  no  misrepresentation  was  used  by  the  defendant,  nor 
any  concealment  of  any  material  fact  within  his  knowledge. 
The  payment,  therefore,  by  the  defendant,  was  purely  voluntaiy, 
with  a  full  knowledge,  or  means  of  knowledge,  of  all  the  facts 
in  relation  to  the  transaction;  and  to  permit  a  recovery,  under 
these  circumstances,  would  contravene  a  plain  and  acknowl- 
edged principle  of  law:  Brown  v.  McKinaUy,  1  Esp.  279;  JCir- 
rioi  V.  Hampton,  2  Id.  346.* 

There  is  manifestly  a  wide  difference  between  permitting  the 
maker  of  a  note,  given  for  a  patent,  void  on  its  face,  to  avail 
himself  of  the  want  of  consideration,  as  a  defense  (and  such 

1.  a  E«p.  UL 
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was  the  case  from  13  WeDd.),  or  allowing  him,  after  he  has  paid 
such  a  note,  to  recoyer  back  the  sum  paid.  Of  the  case  of  Cor- 
bin  V.  Kendrick,  4  T.  B.  481,'  which  is  relied  on  to  show  that 
the  payment  was  not  Toluntary,  it  is  only  necessary  to  remark 
that  the  question,  whether  the  payment  was  voluntary,  does  not 
appear  to  have  been  raised,  and  moreover,  the  law  upon  the 
subject  of  voluntary  payment,  probably,  was  not  fully  settled  at 
that  time;  the  only  point  made  in  the  court  of  king's  bench, 
was  a  question  of  evidence  in  relation  to  the  admissibility  of  an 
attorney  to  testify  to  communications  from  his  client.  Starkie, 
in  his  treatise  on  evidence,  vol.  2,  p.  118,  treats  it  as  a  case 
where  money  has  been  paid  on  compromise  of  an  action,  the 
compromise  having  failed  and  another  action  brought.  The 
case  itself  can  not  be  considered  as  an  authority  for  the  ground 
taken  by  the  plaintiff  in  this  action.  We  do  not  discover  any 
error  in  the  views  taken  by  the  county  court.  The  plaintiff, 
therefore,  takes  nothing  by  his  motion. 

VoLuiiTABT  Payments  can  not  bb  Beoovebed  back:  See  note  to  Ftemster 
T.  Markham^  19  Am.  Deo.  135. 


Eix  V.  Adams  and  Thboop. 

[0  VSBMOKT,  238.] 

O0K8IDEBATION,  Pbomise  of  Indemnity,  When  Void  fob  Want  of. — 
Where  one  for  whom  another  is  surety  procures  a  third  person  to  sign  a 
promise  of  indemnity  to  such  surety,  and  there  is  no  new  consideration 
for  snch  promise,  and  it  is  not  made  in  pursuance  of  any  contract  entered 
into  at  the  time  of  the  original  contract,  the  promise  to  indemnify  is 
void  for  want  of  consideration. 

Pbomisb  to  Remain  Surety  fob  Anotheb  fob  Indefinite  Time  is  not 
sufficient  consideration  for  a  promise  to  indemnify  snch  surety. 

Demubbeb.  The  county  court  sustained  the  demurrer  to  the 
first  count  of  the  plaintiff's  declaration,  of  which  the  following 
is  the  substance:  In  March,  1832,  the  plaintiff  became  surety 
to  Adams  in  a  promissory  note  to  Downer,  payable  on  the  tenth 
of  July  following;  which  note  was  given  solely  for  the  debt  of 
Adams,  and  the  plaintiff  had  no  interest  in  it,  except  as  becom- 
ing surety  for  Adams.  In  1834,  the  note  not  being  yet  paid, 
the  plaintiff,  fearing  that  Adams  was  becoming  less  responsible, 
became  unwilling  to  remain  surety,  without  some  better  secur- 
ity to  himself.  This  fact  became  known  to  Adams,  who  then 
procured  Throop  to  sign  with  him  a  promise  to  save  the  plaintiff 

^ —    -  —    —  I  - 

1.  C«Mci» T.  Kendrick, 4  T.B.  483. 
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harmless  from  all  cost  and  damages  which  might  accrue  to  him 
in  consequence  of  his  having  signed  said  note  to  Downer.  The 
defendants  failed  to  keep  this  promise,  and  the  plaintiff  was 
obliged  to  pay  the  note. 

Huchinson,  for  the  plaintiff. 

Marsh  and  Converse,  for  the  defendants. 

By  Court,  BEnFiEU),  J.  If  the  contract,  alleged  in  the  dec- 
laration, is  founded  upon  any  consideration,  it  mast  be  the  or- 
iginal undertakiDgof  Adams,  as  principal,  in  the  debt  to  Downer, 
or  the  ''keeping  plaintiff  easy,"  in  his  relation  of  surety  to 
Downer.  The  latter  consideration  is  one,  in  its  terms,  of  rather 
novel  impression;  but  in  fact,  it  is  synonymous  with  forbear* 
ance.  The  contract,  then,  is  substantially  that  of  defend- 
ants, jointly  guaranteeing  plaintiff's  immunity  on  his  liability 
to  Downer.  There  is  no  pretense  of  any  consideration  moving 
between  Throop  and  Bix.  Throop  is  the  surety  of  Adams  in 
the  last  contract.  And  the  consideration  between  the  principal 
debtor  and  the  creditor  is  that,  which  makes  the  obligation  of 
the  surety,  in  any  case,  binding. 

But  what  is  the  consideration  of  this  new  contract,  as  between 
Adams  and  Bix?  Bix  had,  long  before  this,  assumed  the  obli- 
gation of  surety,  and  without  any  expectation  of  this,  or  any 
other  special  indemnity.  Had  the  contract  been  made  in  pur- 
suance of  a  contract  entered  into  at  the  time  of  plaintiff's  becom- 
ing surety  for  Adams  to  Downer,  it  would  be  considered  a  part 
of  that  contract,  and  upon  sufficient  consideration:  Knapp  v. 
Parker,  6  Yt.  642.  But  that  is  not  this  case.  There  was  noth- 
ing, then,  in  Adams'  original  contract  with  plaintiff,  which 
looked  towards  the  present  contract,  or  will  support  it.  This 
does  not  seem  to  be  relied  upon  by  the  plaintiff.  His  declara- 
tion is  not  formed  with  reference  to  any  such  consideration. 

In  relation  to  the  consideration  of  forbearance,  we  can  well 
suppose  a  case,  where  the  consideration  is  sufficient  to  support 
,  a  new  and  independent  contract  of  indemnity,  of  the  character 
now  contended  for.  If  there  had  been  an  undertaking,  on  the 
part  of  Downer,  upon  sufficient  consideration,  to  wait  a  definite 
time  on  the  original  debt,  and  the  plaintiff  had  promised  to  stand 
surety,  during  that  term,  and  this  contract,  now  in  suit,  had  been 
made  to  induce  the  forbearance,  the  defendants  would  no  doubt 
be  liable  upon  their  contract.  But  suchis  not  the  contract  alleged. 
The  undertaking  of  Adams,  so  far  as  his  previous  obligation  is 
concerned,  is  like  one  guaranteeing  the  payment  of  his  own  debt 
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and  is  never  the  foundation  of  a  new  promise,  unless  the 
original  liability  is  merged  and  lost  in  the  new  contract.  If  it  is 
pretended  Adams  assumed  a  new  and  different  liability  from 
that  which  before  existed,  then  it  was  a  mere  naked  promise, 
founded  upon  no  sufficient  consideration.  It  was,  in  either  case, 
founded  upon  a  past  and  executed  consideration,  and,  as  such, 
▼Old.  It  is  very  similar  to  the  case  of  Harding  y.  Craigie,  8 
Yt.  501.  Plaintiff  had  not  become  Adams'  surety  at  Throop*a 
request,  or  for  his  benefit.  Thero  is  no  benefit  accruing  to  de- 
fendant for  this  new  promise,  and  no  injury  to  plaintiff.  He  did 
not  undertake  to  stand  surety  for  Adams,  for  any  definite  time, 
and  a  promise  to  remain  surety  an  indefinite  time,  to  be  deter- 
mined at  his  own  option,  was  as  no  promise,  for  he  was  already 
surety  on  those  identical  terms.  The  contract  being  in  writing 
does  not  vary  the  case.  It  obviates  the  statute  of  frauds,  but 
will  not  dispense  with  the  necessity  of  a  sufficient  consideration. 
The  undertaking  "  of  one  man  for  the  debt,  default,  and  mis- 
carriage of  another/'  must  not  only  be  in  writing,  but  upon 
some  sufficient  consideration.  The  declaration  is  insufficient, 
and  the  judgment  below  must  be  affirmed. 


CoNan»RATiON  lOK  A  Pbomisx,  SuvnciXNCT  OF:  See  note  to  Hind  v.  Hold^ 
tkipt  26  Am.  Dec.  108,  and  the  cases  there  dted. 

Pbomiss  to  Forbbab  in  GxiTEBAL,  withoat  adding  any  partioolar  time^ 
is  to  bo  understood  a  total  forbearance:  Clark  v.  Euatelf  27  Am.  Deo.  848. 


Holmes  v.  Bubton. 

[9  YSBMOMT,  369.] 

Hon  OiTSV  BT  Onb  Partner  in  ma  Individual  Kamb  can  not  be  enf oroed 
agunst  the  partnership,  though  made  in  oonsideration  of  property  of 
which  the  firm  had  the  benefit. 

AssuKPSCTy  against  the  defendants,  as  partners  of  one  Levi 
Blood.  The  first  count  was  upon  a  note  signed  by  Blood,  "  for 
the  interest,  profit,  and  benefit  of  the  said  firm  of  Levi  Blood  it 
Co."  The  second  and  third  counts  were  for  a  horse  sold  by 
the  plaintiff  to  the  defendants.  Plea,  non  assumpsit.  The 
oonrt  rendered  judgment  for  the  plaintiff,  and  the  defendants 
excepted.    The  other  facts  appear  from  the  opinion. 

Tracy,  for  the  defendants. 

Ocbb  and  Peck,  for  the  plaintiff. 
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Bj  Court,  Phelps,  J.  We  are  of  opinion  that  the  plaintiff 
can  not  recover  upon  either  count  in  his  declaration.  Not 
upon  the  first  count,  for  the  note  is,  on  the  face  of  it,  the  indi- 
yidual  note  of  Blood,  and  not  of  the  partners.  Here  is  an  open, 
notorious  partnership,  and  the  paper  does  not  profess  to  hind 
them.  Had  the  defendants  been  dormant  partners,  the  case 
would  have  been  different.  The  signature  might  then  be  under- 
stood to  be  that  of  the  firm,  and  with  proper  aTerments  and 
proof,  the  plaintiff  might  recover  against  them.  But  here 
there  is  a  partnership  open  and  notorious,  and,  upon  the  face 
of  the  note,  the  presumption  is,  that  the  plaintiff  relied  upon 
the  responsibility  of  Blood  alone.  Under  the  second  count,  the 
question  is,  whether  the  plaintiff  can  resort  to  the  consideration 
of  the  note,  and  recover  as  for  goods  sold. 

The  first  difficulty  in  this  course  is,  that  the  note  itself  is  evi- 
dence that  the  horse  was  not  sold  to  the  firm,  nor  upon  their 
credit.  It  has  been  held,  that  if  money  be  advanced  to  a  firm, 
upon  the  individual  security  of  one  partner,  the  firm  are  not 
liable.  This  rule  holds,  where  the  partnership  is  public,  al- 
though it  may  not  apply  to  the  case  of  a  dormant  partneiship. 
It  goes  upon  the  ground  that  the  creditor  elects  to  take  the  in- 
dividual security.  Secondly.  This  not  being  the  case  of  a 
dormant  partnership,  the  plaintiff  can  not  recover  upon  his 
general  count,  unless  he  is  at  liberty  to  repudiate  the  note,  and 
can  also  recover  upon  the  sale,  as  if  no  note  had  been  given. 
He  can  not  repudiate  the  note,  because  there  was  no  fraud  nor 
concealment;  and  further,  it  is  not  a  case  where  the  presump- 
tion would  arise,  that  the  purchase  was  made  in  behalf  of  the 
partnership.  The  purchase  of  horses  is  not  within  the  legal 
scope  of  the  partnership,  and  one  partner  has  no  authority  to 
bind  the  other  in  this  way.  It  is  said,  it  is  customary  for  mer- 
cantile firms  in  the  county  to  deal  in  horses.  This  will  not 
vary  the  case.  If  a  particular  firm  have  dealt  in  this  way,  it 
will  afford  evidence,  in  such  case,  of  an  authority  in  one  part- 
ner to  bind  the  other.  But  although  the  practice  is  common, 
it  does  not  follow  that  it  is  a  legal  consequence  of  the  connec- 
tion. Here,  then,  is  a  case,  where  a  contract  is  made,  not 
within  the  scope  of  the  partnership,  and  where  the  partner  has 
not  pledged  the  credit  of  the  partnership,  but  his  own.  He 
had  neither  authority  to  bind  his  fellows,  nor  did  he  attempt  to 
do  so.     How,  then,  can  the  plaintiff  recover? 

The  cases  cited  by  the  plaintiff  are  cases  where  the  purchase 
was  within  the  scope  and  for  the  benefit  of  the  partnership.    It 
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is  said,  also,  tbat  tho  defendants  may  be  considered,  qitoad  this 
purchase,  as  dormant  partners.  Sach  a  preoedent  would  be  dan- 
gerous in  the  extreme.  It  would  obliterate  the  distinction  be- 
tween partnership  debts  and  the  individual  debts  of  the  partner, 
and  it  would  be  at  Tariance  with  the  settled  law  on  the  subject. 
The  defendants  may,  indeed,  have  had  the  ultimate  proceeds 
of  the  transaction.  But  this  is  not  enough.  Property  may  go 
to  the  ultimate  benefit  of  a  firm,  and  still  the  partners  may  not 
be  liable.  If  there  be  any  case  in  which  one  partner  can  pur- 
chase property  or  loan  money,  to  be  put  into  a  partnership,  on 
his  own  account,  the  argument  fails.  But  there  is  no  satisfac- 
tory evidence  that  the  defendants  had  the  benefit  of  this  pur- 
chase. The  money,  for  which  the  horse  was  sold,  went  into  the 
concern,  bnt  upon  what  conditions  does  not  appear.  For 
aught  we  know,  Blood  credited  himself  with  the  money. 

A.S  to  the  supposed  adoption  of  the  proceeding  by  the  defend- 
ants, it  is  sufficient  to  say,  that  it  does  not  appear  that  they  ever 
adopted  it,  or  recognized  the  debt  as  their  own.  The  entering 
it  as  a  debt  of  the  concern,  was  the  act  of  Blood,  and  it  doec 
not  appear  that  the  defendants  then  knew  how  the  note  was 
signed.  They  conld  not  be  bound  by  any  adoption  o^  the  act, 
unless  with  full  knowledge  of  all  the  circumstances. 

Judgment  reversed  and  cause  remanded. 

KoTJi  OF  Onx  Member  or  a  Pabtksbship:  See  Mam^aaiurtr^  Bcmk  y. 
WmMp^  16  Am.  Deo.  369,  note  372;  Arnold  v.  Camp^  7  Id.  32a,  note  830| 
PaiuhaU  y.  AjpUiorp,  1  Id.  3,  note  4. 


BaXTEB  V.  WiLLEY. 

[9  Vkbmost,  376.] 

Liz  Looi  GoimtACTas  Dstssminss  the  Natqus  and  CoNszancrrioN  of  a  oon- 
tnct^  nnleas  such  contract  is  made  with  a  view  to  perfonnanoe  in  another 
place. 

mnji  TO  Land  is  Determined  bt  the  Law  ow  the  Place  whebe  it  is  Sit- 
uated. 

Bquitt  of  Redemttion  can  not  be  Foreclosed  by  any  form  of  words  naed 
in  an  instrument,  when  the  real  intention  of  the  parties  was  to  secure  the 
payment  of  a  debt,  and  not  to  extinguish  it. 

Absolute  Conyetance  of  Land  in  Payment  of  Overdue  Notes  which  are 
not  delivered  up  to  the  grantor,  would  probably  be  treated  as  a  mortgage, 
if  the  land  were  situated  in  this  state,  but  otherwise  when  it  is  situated 
in  Canada,  where  such  a  transaction  would  be  treated  as  an  absolute  con- 
veyance in  payment  of  the  debt,  as  it  would  be  here  also,  had  the  notes 
been  surrendered. 
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Assumpsit,  oq  a  promissory  note,  submitted  to  the  county  court 
on  a  case  stated.  The  note  sued  on  was  one  of  three  notes  in 
payment  of  which  the  defendant  deeded  to  the  plaintiff  a  piece 
of  land  in  Lower  Canada,  in  which  country  both  of  the  parties 
were  at  the  time.  Defendant  did  not  take  up  the  notes.  Plaint- 
iff then  gave  to  defendant  a  writing  signed  by  him,  stating  that 
defendant  had  deeded  to  him  a  piece  of  land  in  payment  of  the 
three  notes  above  mentioned.  The  writing  also  stated  that 
plaintiff  agreed,  if  defendant  would  pay  him  the  amount  due  on 
said  notes  at  the  end  of  two  years,  to  redeed  the  land  to  the  de- 
fendant. This  writing  was  sold  to  one  Berry,  who  sold  it  to  a 
third  party,  but  it  has  since  been  lost.  It  was  agreed  that,  if 
the  court  should,  on  the  statement  of  facts,  be  of  opinion  that 
the  transaction  was  a  mortgage,  judgment  should  be  rendered 
for  the  plaintiff  on  the  note;  but  if  otherwise,  judgment  should 
be  entered  for  the  defendant.  The  court  gave  judgment  for  the 
defendant,  and  the  plaintiff  excepted  to  the  decision. 

Farr  and  TJpham^  for  the  plaintiff! 

Underwood^  for  the  defendant. 

By  Court,  Bedfield,  J.  The  contract  here  sued  was  made 
within  the  province  of  Lower  Canada,  and  was  there  to  have 
been  performed.  No  principle  is  better  established,  perhape, 
than  that  the  nature,  construction,  validity,  performance,  re- 
lease, and  discharge  of  a  contract  are  to  be  determined  by  the 
lex  loci  corUraclus,  unless  the  contract  is  made  with  reference  to 
performance  in  another  place,  in  which  case  those  incidenis 
will  be  subject  to  the  law  of  the  place  of  performance. 

The  provinces  of  Canada,  it  is  well  known,  although  de- 
pendencies of  the  British  crown,  are  not  governed  by  British 
laws,  so  far  as  civil  proceedings  are  concerned.  It  was  one  of 
the  conditions  of  the  surrender  of  those  provinces  by  the 
French,  that  they  should  be  permitted  to  enjoy,  in  perpetuity, 
French  law,  unless  repealed  or  modified  by  their  own  legisla- 
ture. This  has  not  been  done,  except  to  a  very  limited  extent 
The  French  civil  law,  as  it  existed  at  the  time  of  the  cession, 
still  obtains  there,  in  all  its  original  ligor  and  rudeness,  and 
with  all  its  inequalities  and  imperfections.  It  is  the  coutume 
de  Paris,  without  any  of  the  qualifications,  and  manifest  melio- 
rations and  improvements  of  the  code  Napoleon.  It  is,  in 
short,  the  civil  law  of  Bome,  substantially  as  found  in  the 
Pandects.  They  have  no  courts  of  chancery,  and  their  courts 
of  law  exercise  equity  powers  only  to  a  vexy  limited  extent,  and 
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this  chiefly  in  cases  where  such  powers  have  been  conferred  by 
express  statutes.     These  statutes  are  almost  all  limited  to  some 
short  term  of  years,  and,  in  the  present  perilous  times,  the 
chance  of  their  being  renewed  is  not  a  little  precarious.    Hence, 
this  case  must  be  here  decided,  so  as  to  make  the  parties  safe. 
And  this  safety  must  of  necessity  be  in  some  degree  measured 
by  the  laws,  and  the  constitution  and  manner  of  proceeding  in 
the  courts  of  Canada.    For  the  land  being  there  situated,  the 
lex  rei  sUob  must  determine  the  title  to  it.     The  contract,  in 
terms,  is  an  absolute  conveyance  of  the  land  to  the  plaintiff, 
"in  payment"  of   this  note,  with  the  right  of   defendant  to 
repurchase,  npon  payment  of  the  amount  of  the  price  agreed, 
and  the  interest.     This  note,  with  others,  was  due  plaintiff 
from  defendant,  some  time  previous  to  the  conveyance  of  the 
land,  and  was  not  surrendered  by  plaintiff,  but  retained.     This, 
with   other  circumstances,  might  enable  a  court  of  equity  to 
treat  the  transaction  as  substantially  a  mortgage,  and  allow  the 
defendant  an  equity  of  redemption.     And  if  so,  the  plaintiff 
would  be  entitled  to  sue  upon  his  notes.    If  the  land  were  sit- 
uated here,  we  should  probably  be  inclined  so  to  treat  the  case. 
For  if  the  real  object  and  intention  of  the  parties  was  to  secure 
the  payment  of  the  debt,  and  not  to  ezting^uish  it,  no  form  of  words 
will  enable  them,  upon  the  happening  of  any  subsequent  event, 
or  any  default  on  the  part  of  the  debtor,  to  foreclose  his  equity 
of  redemption,  but  with  us,  any  such  contract  is  absolutely 
void.     This  is,  indeed,  a  principle  of  chancery  jurisdiction,  and 
not  of  courts  of  law,  as  such:  Hughs  v.  Edwards,  9  Wheat.  489; 
Henry  v.  Davis,  7  Johns.  Oh.  40.    It  is  well  settled  that  a  court 
of  equity  will  treat  every  contract  for  the  security  of  a  debt,  by 
eonveyance  of  real  estate,  although  not  evidenced  by  any  writ* 
ten  defeasance,  but  resting  wholly  in  parol,  as  a  mortgage: 
Campbell  v.  Worihington,  6  Vt.  448.     But,  at  law,  such  convey- 
ance vests  the  absolute  title  in  the  grantee,  unless  the  de- 
feasance is  under  seal:  KeUeran  v.  Brown,  4  Mass.  443.    And 
if,  on  a  sale  of  land,  there  be  a  bona  fde  condition  of  repur- 
chase or  avoidance  of  the  sale,  it  is  valid,  but  if  the  debt  be  not 
extinguished  in  the  present  tense,  it  will  be  treated  in  equity  as 
a  mortgage:  Id.;  Conway's  Eafrs  el  al.  v.  Alexander,  7  Oranch, 
218. 

If  the  land  in  question,  in  the  present  case,  were  within  our 
own  jurisdiction,  so  that  the  defendant's  equity  of  redemption 
could  be  secured  to  him,  by  our  sustaining  this  suit,  we  should, 
doubtless,  be  inclined  to  do  so.    But  it  must^  ex  necessiUate,  per- 

Ak.  Dao.  Vou  XXZI— 40 
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tain  to  every  jurisdiction,  to  determine  exclusively,  all  questiont 
pertaining  to  the  title  of  real  estate,  and  unless  we  could  feel 
sure  that  the  courts  in  Canada  will  permit  the  defendant  to  hold 
an  equity  of  redemption  in  the  land  conveyed  to  plaintiff,  i^ 
would  be  unjust,  in  the  last  degree,  to  permit  the  plaintiff  here 
to  take  judgment,  which  might  result  in  compelling  the  defend- 
ant to  pay  the  price  of  the  land,  without  the  possibility  of  ever 
reclaiming  the  same.  We  have  no  doubt  that,  in  Canada,  this 
would  be  treated  as  an  absolute  conveyance  in  payment  of  the 
debt,  and  that  defendant  had,  at  most,  a  right  of  repurchase, 
which  was  lost  by  lapse  of  time.  And  had  the  transaction  oc- 
curred here  and  the  notes  not  been  retained  by  plaintiff  we 
should  so  view  it« 
The  judgment  of  the  county  court  is,  therefore,  a£5rmed. 


Besd  ABSOLtTTB  IN  FoRM,  Whxn  Tbkated ASA  MoBTOAOE:  See .fioModb T. 
Whipple,  28  Am.  Deo.  186,  note  188;  ColtoeU  v.  Woods,  27  Id.  345,  note  348; 
iSfOUit  V.  Martin,  26  Id.  729,  note  735;  Bennet  y.  HoU,  2i  Id.  455,  note  458;  ff€ir' 
biaon  y.  Lemon,  23  Id.  376;  Edrington  v.  Harper,  20  Id.  145;  Poindexter  v.  Me- 
Cannon,  18  Id.  591;  Chaat^s  case,  17  Id.  277  and  note  300,  where  the  subject  it 
fully  diBCUBaed;  aUo,  Wright  y.  Bates^  13  Vt.  348»  citing  the  principal  case. 

Lxx  Loci  CoNTBAOTUS  GovsRiTS  the  rights  and  liahilities  of  the  parties  to 
a  contract:  See  King  y.  Harman*8  Heirs,  28  Am.  Bee  485  and  note  491* 
where  the  cases  on  this  suhjeot  sre  collected. 


State  Tbeasubeb  v.  Gboss. 

(9  YXBHOBT,  380.] 
COBTBAOT  BT  WHIOH  SUBSOHIBSRS  PbOMISS  TO  PaT  TO  THB  StATS  TbIASV- 

SEB  the  Boms  set  opposite  their  names,  toward  building  a  stato-hoose^ 

is  not  yoid  for  want  of  consideration,  nor  can  objection  be  made  tbeieto 

on  the  ground  of  public  policy  or  propriety. 
SiriT  ON  SUCH  CoNTBAOT  MAT  BB  Bbought  either  in  the  name  of  the  people 

of  the  state  or  in  the  name  of  the  state  treasurer. 
It  18  NO  Defbnsb  to  suoh  Action  that  the  sum  subscribed  exoeeded  the 

amount  to  be  raised;  but  in  that  case  the  subscriptions  of  all  should 

abate  pro  rata. 

AssuicpsiT  upon  a  Bubscription  paper,  for  the  purpose  of  build- 
ing  a  new  state-house  in  Montpelier.  Plea,  the  general  issue. 
The  plaintiff  introduced  testimony  to  show  that  in  1831  the  legis- 
lature appointed  a  committee  to  receive  proposals  for  building  a 
new  state-house;  that  defendants  signed  a  subscription  paper 
in  which  one  thousand  dollars  is  set  opposite  their  names;  that 
they  have  jointly  paid  four  hundred  and  ninety  dollars;  that 
the  legislature,  in  1832,  passed  an  act  authorizing  the  building 
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of  a  new  Rtate-bouse  at  Montpelier,  provided  the  inhabitants  or 
any  individuals  should  give  security  to  the  treasurer  to  pay  into 
the  treasury  of  the  state  the  sum  of  fifteen  thousand  dollars; 
that  a  committee  of  signers  to  said  subscription  gave  security 
to  pay  the  sura  required  by  the  statute,  and  the  state  had  erected 
a  durable  state-house,  at  an  expense  of  about  one  hundred  thou- 
eand  dollars.     The  defendants  introduced  evidence  to  show  that 
the  said  committee  of  subscribers  had  paid  into  the  treasury  the 
full  sum  of  fifteen  thousand  dollars,  and  that  since  said  pay- 
ment, enough  had  been  collected  from  others  than  the  defend- 
ants, to  repay  the  said  sum  paid  by  the  committee.     In  rebuttal 
the  plaintiff  proved  that  the  condition  on  which  the  subscrip- 
tions were  made  was,  that  the  agent  who  obtained  them  should 
get  all  he  could,  and  each  subscriber  should  receive  back  hi*. 
ratable  proportion  of  whatever  excess  should  be  realized  over 
the  sum  of  fifteen  thousand  dollars.     The  court  rendered  judg- 
ment for  the  plaintiff  for  the  balance  of  the  defendants'  sub- 
scription, deducting  their  proportion  of  the  excess  of  the  avaiU 
able  subscriptions,  and  the  defendants  excepted. 

Peck,  for  the  defendants. 

Smith,  for  the  plaintiff. 

By  Court,  Willums,  0.  J.  This  is  an  action  brought  to  re- 
cover the  sum  subscribed  by  the  defendants,  towards  building  a 
state-house  in  Montpelier.  The  subscription  paper  contained 
a  contract  between  the  state  and  the  individual  subscribers, 
and,  if  liable  to  none  of  the  objections  which  have  been  urged, 
must  be  enforced.  Here  were  parties  in  esse,  capable  of  con- 
tracting. If  the  subscription  was  made  before  the  passing  of 
the  act  of  the  legislature,  in  1832,  it  was  in  the  nature  of  a 
proposition  to  the  state,  that  the  several  subscribers  would  pay 
the  several  sums  annexed  to  their  names,  if  the  state-house 
should  be  erected  in  Montpelier.  If  made  after  the  passing  of 
the  act,  it  may  be  considered  as  accepting  the  proposition,  ema- 
nating from  the  legislature,  in  the  providing  clause  of  the  first 
section  of  the  act,  and  providing  the  funds  for  that  purpose. 
In  either  event,  when  the  terms  of  the  act  were  complied  with , 
the  contract  between  the  state  and  the  subscribers  was  mutual 
and  equally  binding.  From  the  decision  of  the  court,  in  the 
case  of  The  UniversUy  of  Vermont  v.  BueU,  2  Vt.  48,  it  ap- 
pears that  such  contracts  are  not  void,  for  want  of  a  considera- 
tion; and  it  is  to  be  observed  that  all  the  cases  from  Massachu- 
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setts,  which  the  defendants  have  read,  were  before  the  court  on 
the  hearing  of  the  case  against  Buell. 

Of  the  propriety  of  a  contract  of  this  kind,  between  the  state 
and  individuals,  it  does  not  become  us  either  to  inquire  or  ex- 
press an  opinion.  The  doings  of  the  legislature,  when  not  liable 
to  constitutional  objections,  are  to  be  respected  by  the  other 
branches  of  the  goyernment,  and  their  wisdom  or  propriety  is 
not  to  be  questioned  by  a  co-ordinate  branch.  The  propriety  of 
any  particular  location  of  public  buildings  may  depend,  in  some 
measure,  upon  the  sum  proposed  to  be  given  by  the  citizens  of 
any  place.  The  public  interest  obviously  requires  that  snch 
location  should  be  made  with  a  view  to  all  the  circumstanceB, 
and  the  greater  or  less  burden  to  the  whole  state  would  be  an 
important  circumstance  to  be  taken  into  consideration,  in  de« 
termining  between  several  places,  in  other  respects  equally  con- 
venient. The  increased  value  of  the  property,  in  the  vicinity  of 
public  buildings,  would  seem  to  require  that  those,  who  are 
benefited,  should  contribute  some  part  of  this  increase,  for  the 
purpose  of  erecting  them,  rather  than  that  the  whole  advantage 
should  accrue  to  them,  and  the  expense  be  wholly  borne  by  the 
citizens  generally.  We  can  see  no  foundation  for  the  objection 
made  to  this  subscription,  on  the  ground  of  public  policy  or 
propriety. 

That  the  action  may  be  brought  in  the  name  of  the  treasurer, 
appears  from  the  eighteenth  and  nineteenth  sections  of  the 
statute  constituting  the  treasury  department.  It  is  a  suit  for 
money  due  on  simple  contract,  and  by  that  statute  may  be 
brought  either  in  the  name  of  the  people  of  the  state,  or  in  the 
name  of  the  treasurer. 

It  only  remains  to  consider  the  defense  relied  on  by  the  de- 
fendants; and  we  are  of  opinion,  that  it  can  not  avail  them, 
either  that  the  committee  of  the  subscribers  paid  to  the  state 
the  whole  sum  of  fifteen  thousand  dollars,  which  they  had 
secured,  or  that  the  sum,  collected  by  the  committee  of  the 
other  subscribers,  was  su£Bcient  to  repay  the  sum  by  them 
actually  paid  over.  The  payment  made  by  the  committee  was 
not  a  payment  made  by  the  individual  subscribers.  The  claims 
of  the  state  may  have  been  satisfied  by  the  payment  of  the 
bond,  but  the  subscription  was,  both  before  and  after  that  pay- 
ment, held  by  the  committee,  as  in  trust  for  the  benefit  of  the 
signers  of  the  bond.  The  cases  are  numerous,  where  a  debt  or 
claim  has  been  paid  to  the  creditors,  and  the  securities  kept 
alive  for  the  benefit  of  others  interested,  and  suits  have  been 
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maintaiDed  on  those  securities.  If  a  jadgment  is  rendered 
against  a  sheriff  for  an  escape,  the  judgment  against  the  debtor 
is  frequently,  by  order  of  court,  assigned  to  the  sheriff:  Oliver 
T.  Chamberlin,  D.  Chip.  41.  The  principle  was  recognized  in 
the  case  of  Men  v.  Holden,  9  Mass.  133  [6  Am.  Dec.  46].  Fur- 
ther, from  the  nature  of  the  subscription  it  is  very  apparent, 
that  the  defendants  could  not  resist  the  action,  on  the  ground 
that  the  committee  had  already  collected  of  the  subscribers  the 
whole  sum,  for  which  the  bond  was  executed.  Each  subscriber 
agreed  to  pay  a  definite  sum,  and  if  the  aggregate  exceeded  the 
amount  required,  the  subscriptions  should  abate,  pro  raia,  and  no 
one  subscriber  could  have  the  whole  benefit  of  the  excess. 
The  agreement  among  the  subscribers,  to  this  effect,  was  only 
what  the  law  would  have  enforced  without  such  agreement,  in 
case  the  subscriptions  exceeded  the  amount  required. 

The  result  is,  there  is  no  legal  objection  to  the  right  of  the 
plaintiff  to  recover  of  the  defendants  on  the  subscription  paper, 
after  deducting  their  proportion  of  the  excess  of  the  available 
Bobscriptions,  either  arising  on  the  contract  itself,  or  on  the 
facts  given  in  evidence  by  the  defendants;  and  the  judgment 
of  the  county  court,  which  was  conformable  to  this  view,  must 
be  a£Srmed. 


Cited,  approved,  and  followed  in  Carpenter  y.  Mather^  8  Scam.  (BL)  870. 


Dixon  v.  Olmstead. 

[9  Twaatom,  810.] 

FiroiTivx  VBOM  JuffnoB,  Who,  BKnra  about  to  bb  Abbssted  and  ■nmnderod 
in  obedience  to  the  laws  of  this  state,  pays  money  and  other  property  tt 
the  party  aggrieved,  for  the  purpose  of  compounding  and  stifling  the 
prosecution,  can  not  recover  back  such  money  or  property. 

Both  Pabtcbs  abb,  ik  such  Gasb,  in  Pari  Delicto^  and  the  law  will  not  aid 
either. 

Tbovsb  for  a  horse.  The  defendant  sent  his  agent  from  New 
Hampshire  to  procure  the  arrest  and  surrender  of  the  plaintiff, 
to  answer  to  the  charge  of  forgery  in  that  state.  Said  agent  had 
procured  the  wairant  of  two  justices  of  the  peace  for  that  pur- 
pose, and  threatened  to  arrest  the  plaintiff,  when  the  latter 
agreed  to  pay  to  him  one  hundred  and  fifty  dollars,  in  part  pay- 
ment of  which  sum  the  horse  was  delivered  to  defendant's 
agent,  who  thereupon  agreed  not  to  prosecute  the  indictment  for 
forgery.     The  court  decided  that  if  the  jury  believed  the  evi- 
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dence,  the  defendant  was  entitled  to  recover;  to  which  decision 
the  plaintiff  excepted.     The  other  facts  appear  from  the  opinion. 

Davis,  for  the  plaintiff. 

Mattocks^  for  the  defendant. 

By  Court,  Redfield,  J.  The  principles  applicable  to  cases  of 
this  character  are  very  well  settled.  The  only  difficulty  here  is 
in  determining  to  which  class  of  cases  this  belongs.  If  this  is 
to  be  treated  strictly  as  a  compounding  of  felony,  and,  as  such, 
an  indictable  offense,  it  is  past  all  controversy  that  the  plaintiff 
can  not  recover.  For  both  parties  are  to  be  considered  in  pari 
ddicio,  and  the  case  will  then  be  determined  by  the  well-known 
maxim,  potior  est  conditio  defenderUis,  It  needs  no  labored 
argument  to  show  the  doctrines  upon  this  subject,  or  the  reasons 
upon  which  they  are  founded.  They  are  too  familiar  with  the 
profession  to  require  much  comment. 

Whenever  a  contract  has  for  its  object  the  contravention  of 
the  express  provisions  or  prohibitions  of  some  statute,  or  any 
other  act  or  omission,  which  is  against  good  morals  and  not 
allowable  in  the  forum  of  conscience,  or  subversive  of  sound, 
wholesome  policy  in  government,  such  contract,  while  it  re- 
mains executory  upon  both  parties,  is  of  no  binding  force  what- 
ever, and  both  parties  are,  in  contemplation  of  law,  the  same  as 
if  the  contract  had  never  been  made.  But  if  the  contract  had 
been  executed  on  the  one  part,  by  the  payment  of  the  considera- 
tion of  the  corrupt  agreement,  and  the  other  party  refuses  to 
perform  his  stipulations,  no  action  can  be  maintained  against 
him,  either  upon  the  contract  or  to  recover  back  the  considera- 
tion.  These  principles  have  been  long  established,  and  upon 
reasons  of  the  soundest  policy. 

There  are  some  few  cases  of  exception  to  these  general  rules, 
by  express  statutory  provisions,  such  as  money  lost  at  play, 
which  may  be  recovered  back  again  by  the  losing  party,  al- 
though he  is  admitted  to  be  equally  in  fault  with  the  other 
party.  This  exception  is  one  founded  on  a  higher  policy  than 
the  rule  itself.  There  are  other  cases,  in  which  the  party  pay- 
ing his  money  is  treated  as  the  oppressed  party,  and  is  permitted 
to  recover  back  money  paid,  on  the  ground  of  some  supposed 
infirmity  or  some  peculiar  liability  to  outrage  or  extortion,  from 
the  circumstances  in  which  he  is  placed  at  the  time. 

Thus,  in  the  case  of  a  usurious  loan,  the  party,  paying  interest 
beyond  the  legal  rate,  is  allowed  to  recover  back  the  amount, 
as  so  much  money  extorted  from  him  by  a  supposed  duresi 
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of  circamstances,  although  it  must  be  admitted  the  money  was 
paid  voluntarily  and  in  direct  contravention  of  the  express  pro- 
visions of  the  statute.  And  in  the  same  light  are  viewed  illegal 
iragers,  before  the  money  is  paid  over  to  the  winning  pai*ty,  also 
money  paid  for  the  illegal  assurance  of  lottery  tickets,  and  money 
paid  to  induce  creditors  to  sign  the  commission,  or  to  aid  the 
bankrupt  in  obtaining  his  certificates.  But  these  are  all  con- 
sidered as  excepted  cases,  on  the  ground  of  some  superior  policy 
in  the  rule  excepting  these  cases  from  the  general  rule. 

In  many  of  the  cases  there  is  an  express  statutory  exception, 
and  others  are  so  similar,  as  not  to  be  distinguished  from  them. 
But  the  present  case  is  one  which  could  not  strictly  have  oc- 
curred at  common  law.  It  is  not  precisely  a  compounding  of 
felony,  and  the  indictment  in  the  county  court,  charging  the 
offejiae  as  such,  was  held  insufficient,  on  the  ground  that  no 
felony  had  been  committed  within  our  jurisdiction.  And  still 
it  can  not  be  admitted,  that  the  transaction  was  an  innocent  one, 
on  eithet*  side.  Our  legislature,  previous  to  the  provisions 
made  by  cungress  on  the  subject,  did  provide  for  the  surrender 
of  fugitives  fiom  other  states.  This  was  to  be  made  by  the 
warrant  of  any  two  justices  of  the  peace,  of  the  county  where 
the  arrest  should  be  made.  It  was  under  this  statute  the  de- 
fendant was  proceeding  to  bring  the  plaintiff  to  trial  for  an  al- 
leged felony,  committed  in  the  state  of  New  Hampshire.  For 
the  purposes  of  this  tiial,  it  must  be  considered  first,  that  the 
plaintiff  was  guilty  of  ths  offense.  For  if  when  he  was  threat- 
ened only  with  legal  piocbss,  and  the  ordinary  proceedings  in 
such  cases,  he  saw  fit  to  come  forward  and  compromise  the 
matter,  it  is  not  in  his  mouth  ^o  deny  his  guilt.  (And  it  was  so 
held  in  Swasey  v.  Mead  and  Chase,  Orleans  Go.  Sup.  Ot. ,  March 
term,  1832.)  And  again,  if  the  plaintiff  saw  fit,  as  in  this  case, 
to  give  in  evidence  the  declarations  of  defendant  and  his  agent, 
that  he  had  procured  warrants  in  New  Hampshire  and  in  this 
state,  to  arrest  the  plaintiff  on  this  charge,  these  declarations 
thereby  became  evidence,  and  as  the  verdict  was  directed,  on 
the  ground  that  the  jury  should  believe  all  the  evidence,  it 
must  be  considered  that  such  warrants  had  been  taken  out  in 
the  manner  alleged. 

Hence  the  plaintiff  in  this  case  is  to  be  treated  us  a  fugitive 
from  justice,  just  about  to  be  arrested,  and  surrendered  in  obe- 
dience to  the  laws  of  this  state,  for  his  trial  in  another  jurisdic- 
tion. In  this  state  of  the  case,  the  plaintiff  pays  money  and 
other  property  to  defendant,  for  the  purpose,  and   with   the 
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agreement  to  compound  and  stifle  this  prosecution.  It  ia  not 
pretended  that  defendant  threatened  the  plaintiff  with  any  other 
than  a  legal  and  usual  prosecution  for  the  offense.  And  no 
man  can  be  considered  as  under  duress,  when  he  is  threatened, 
or  indeed  visited  bj  the  ordinary  modes  of  legal  process,  either 
in  civil  or  criminal  proceedings.  Our  legislature  have  seen  fit 
to  institute  this  mode  of  securing  the  surrender  of  fugitives 
from  justice.  The  policy  of  such  a  law  is  very  apparent.  It  is 
desirable,  above  all  things,  that  the  state  should  never  prove  a 
sanctuary  for  crime,  a  refuge  for  the  guilty  violaters  of  jast 
laws,  either  here  or  elsewhere.  Such,  undoubtedly,  would  be 
the  case,  if  no  provision  for  surrendering  fugitives  from  justice 
existed.  And  where  such  laws  do  exist,  it  can  not  be  doubted 
that  compounding  a  prosecution  under  them  is  indictable  as  a 
high  misdemeanor.  And  it  is  certainly  di£Scult  to  see  why  the 
parties  are  not  in  pari  delicto.  An  innocent  man  seldom  wishes 
to  prevent  the  ordinary  course  of  justice.  And  whether  tbe  ac- 
cused be  innocent  or  guilty,  it  can  not  be  admitted,  that  any 
right  whatever  exists  to  counteract  or  resist  the  operation  of  the 
law. 

Such  contract  could  hardly  be  less  immoral,  nor  could  it  be 
less  against  sound  policy,  than  if  there  had  been  the  compound* 
ing  of  a  felony  committed  here.  The  fact  that  the  forgery  is  con* 
sidered  as  committed  within  the  territorial  limits  of  another 
jurisdiction,  and,  of  course,  technically  not  against  our  law, 
does  not,  in  any  sense,  justify  the  offender  in  buying  off  from  a 
regular  prosecution  for  the  offense,  nor  justify  the  courts  in 
giving  countenance  to  the  transaction,  by  aiding  the  party  in 
recovering  property,  surrendered  in  furtherance  of  such  an  ille* 
gal  contract. 

Nor  do  we  feel  warranted  in  treating  the  plaintiff  as  the  in- 
nocent victim  of  the  defendant.  Every  man  here  knows  his 
rights,  and  knows,  and  feels  too,  that  those  rights  are  held 
sacred,  not  only  by  our  own  tribunals,  but  equally  in  our  sister 
states.  If  innocent,  he  has  a  right  to  expect  an  acquittal;  if 
guilty,  he  may  or  may  not  be  convicted,  but  in  neither  case  can 
he  feel  warranted  in  bribing  the  first  minister  of  justice  (as  tbe 
party  aggrieved  always  will  be),  not  to  institttte,  or  to  discon* 
tinue  a  prosecution  already  instituted. 

Vfe  know,  indeed,  that  an  innocent  man  may,  from  want  of 
firmness,  or  want  of  trust  in  the  fairness  of  our  tribunals  or 
the  integrity  of  witnesses,  or  from  horror  at  being  suspected  of 
crime,  be  induced  to  pay  money,  even  perhaps  to  compound 
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and  stifle  a  prosecution.  But,  however  innocent  one  may  be 
of  the  offense  charged,  such  an  escape  could  not  fail  to  involve 
the  party  in  almost  equal  guilt  with  the  actual  offender.  And 
we  do  not  perceive  any  such  constraint  in  the  present  case  as 
would  be  likely  to  enable  persons  to  extort  money  at  will  from 
the  innocent,  although  not  unsuspected.  What  has  been  said 
has  not  been  done  with  any  intention  to  cast  suspicion  upon 
the  character  or  conduct  of  any  one,  but  from  necessity  to  show 
the  degree  of  guilt  attaching  to  the  plaintiff's  conduct.  And,  at 
the  same  time,  it  is  apparent  the  defendant  does  not  escape 
through  his  own  innocence,  but  because  the  plaintiff's  hands 
are  too  corrupt  to  handle  the  price  of  guilt,  which  he  must 
therefore  lose,  and  which  the  defendant  retains  from  necessity^ 
and  against  the  laws  both  of  honor  and  good  conscience. 
The  judgment  of  the  county  court  is  therefore  affirmed. 


€>onTBACrs,  Ck>N8U>]ERATioN  ov  WHICH  18  non-proeecution  for  crime:  Sea 
mote  to  Town  o/Hinesburgh  v.  Sumtier,  anUt  599.  The  principal  case  is  cited  in 
Himnan  ▼.  Wwtdruff,  11  Vt.  593,  to  the  point  that  a  contract,  the  considera- 
tion of  which  is  the  compounding  of  a  crime,  is  void;  and  in  Tvfta  v.  Tvfts,  3 
Woodb.  &  M.  503,  to  the  point  that  if  to  uphold  a  sale  would  be  mischievous, 
oonrts  will  not  enforce  it,  although  it  is  not  by  any  law  declared  to  be  void. 


Beecheb  v.  Pabmele. 

[9  Yebmoht,  852.] 

DiviaiONAL  LiNB  BBTWKEN  DuTFERENT  Profrietobs  of  an  entire  lotk  in  pot- 
aesaion  of  separate  parcels  thereof,  is  established  by  their  acqniesoenoe 
therein  for  fifteen  years.   - 

BvcB  LnrB  will  bb  Ooksidered  as  I>rawn  through  the  Center,  leaving 
the  two  parts  as  nearly  equal  and  similar  as  possible,  unless  the  parties 
manifest  their  acquiescence  in  a  line  drawn  in  some  other  way. 

OwiTBR  OF  Land,  having  Right  to  Immediate  Possession,  may  forcibly  ex- 
pel an  intruder,  and  his  possession  obtained  by  so  doing  is  lawful. 

Deolabations  of  Pebson  while  in  Possession  of  Land,  whether  as  tenant 
or  proprietor,  as  to  the  manner  in  which  the  land  was  occupied,  are  ad- 
missible as  against  himself  or  those  claiming  under  him. 

BircH  Declarations  mat  be  Proved  by  the  Testimony  of  persons  other 
than  the  one  who  made  them. 

Tbbspass  on  the  freehold.  Plea,  the  general  issue.  The 
plaintiff  had  title  to  the  southerly  half,  and  the  defendants 
claimed  title  to  the  northerly  half  of  lot  No.  4  in  Canaan.  The 
lot  was  in  the  form  of  a  triangle  nearly  equilateral.  The  parcel 
of  land  in  dispute  V7as  first  partly  cleared  by  defendants,  claim- 
ing to  hold  as  tenants  of  one  Buckminster,  who  had  a  deed  to 
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the  northerly  half  of  said  lot.  The  testimony  tended  to  show 
that  the  lot  had  never  been  divided,  but  that  plaintiff  and  de* 
fendants,  and  those  under  whom  they  claimed,  had  occupied  it 
in  severalty  for  more  than  twenty  years,  one  claiming  the  soath 
and  the  other  the  north  half,  each  having  made  improvemeota 
near  the  point  of  a  line  from  one  apex  of  the  triangle  to  the 
middle  of  the  opposite  side.  Upon  this  part  of  the  testimony, 
the  court  instructed  the  jury  that,  if  for  more  than  fifteen  yean, 
the  parties  occupying  the  different  parts  of  the  lot  had  acqui- 
esced in  an  equal  division  of  the  land  by  a  line  passing  in  that 
direction,  the  jury  should  consider  the  line  of  division  drawn 
from  the  apex  of  the  triangle  to  such  a  point  in  the  opposite 
side  as  would  leave  the  quantity  of  land  equal  on  both  sides  of 
the  line.  There  was  also  testimony  tending  to  show  that  more 
than  thirty  years  ago  the  land  had  been  divided  by  actual  sur- 
vey, and  a  line  spotted,  which  had  ever  since  been  acquiesced 
in  by  the  occupiers  of  the  two  lots.  The  jury  were  instructed 
that  if  this  was  the  case,  this  line  would  govern,  although  there 
might  be  more  land  on  one  side  than  on  the  other.  There  was 
testimony  tending  to  show  that  the  defendants  afterward  partly 
cleared  the  piece  of  land  in  dispute,  when  the  plaintiff  forcibly 
took  possession  of  it,  and  occupied  it  until  the  defendanta 
entered  and  committed  the  trespass  charged  in  the  declaration. 
Upon  this  point  the  court  charged  that  if  the  land  was  the 
plaintiff's,  and  he  was  in  quiet  possession,  and  the  defendants 
entered  forcibly  upon  him  as  stated,  he  should  recover.  There 
was  testimony  going  to  show  that  one  Boothe,  while  in  posses- 
sion of  that  half  of  the  lot  occupied  by  the  defendants,  some 
thirty  years  ago,  admitted  the  existence  of  a  dividing  line  which 
would  not  include  the  parcel  of  land  in  dispute  in  his  half. 
The  jury  were  instructed  to  weigh  this  testimony  for  the  pur- 
pose of  determining  what  line  of  division,  if  any,  had  been  ac- 
quiesced in  by  the  occupants  of  the  two  parts  of  the  lot.  To 
these  instructions  the  defendants  excepted. 

Barileil,  for  the  defendants. 

Heywood,  for  the  plaintiff. 

By  Court,  Bedfield,  J.  If  an  entire  lot  be  owned  by  differ- 
ent proprietors,  who  are  in  possession  of  separate  parcels  of 
the  lot,  and  a  divisional  line  is  acquiesced  in  for  fifteen  years, 
it  is  thereby  established.  If  no  line  of  division  be  in  fact 
drawn,  but  the  parties  acquiesce  in  an  imaginary  line  of  divis- 
ion, this  is  the  same  as  if  the  line  had  been  marked  by  visible 
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monuments.  If  a  person  own  the  whole  of  a  lot,  and  convey  a 
given  number  of  acres  off  one  end,  or  one  side,  this  is  to  be 
understood  bj  a  line  parallel  to  the  lot  line.  If  two  own  a  lot 
in  equal  portions,  in  severalty,  but  in  fact  not  divided,  and  en- 
ter on  extreme  parts  of  the  lot,  each  upon  his  own  portion,  it 
will  be  considered,  that  they  intend  a  division  by  a  line  drawn 
through  the  center,  leaving  the  two  parts  as  nearly  similar,  as 
thej  can  be  and  be  equal.  These  propositions  in  relation  to 
conveyances  have  been  considered  as  settled,  for  many  years. 
In  Orleans  county,  on  the  last  circuit,  it  was  decided,  that  the 
levy  of  an  execution  upon  a  specified  number  of  acres,  *'  off  of 
the  east  end ''  of  a  lot,  the  lot  being  in  a  rectangular  form,  was 
a  sufficient  description  by  metes  and  bounds.  And  in  the  pre- 
sent case,  the  parties  owning  equal  parts  of  the  lot,  and  having 
evinced  an  acquiescence  in  a  similar  divisional  line,  drawn  from 
one  apex  of  the  triangle,  it  must  of  course  be  drawn  to  such 
point  in  the  opposite  side,  as  will  divide  the  land  equally. 

The  question  whether  the  defendants  had  such  a  previous 
possession  of  the  land  in  dispute,  as  will  prevent  their  being 
sued  as  trespassers,  does  not  seem  very  different  from  the  main 
question  in  the  case.  If  the  defendants  had  possession  of  the 
land  first,  and  had  equal  right  to  the  land,  they  should,  and 
under  the  charge  of  the  court,  would  have  recovered.  If  they 
went  into  possession  without  right,  and  as  mere  trespassers 
upon  the  plaintiff's  rights,  he  having  a  superior  right  to  the 
land,  he  might  well  put  the  defendants  out  of  such  wrongful  pos- 
session, and  if  he  did  it  by  force  even,  he  would  acquire  a 
rightful  possession,  and  would,  at  most,  only  be  liable  for  a 
breach  of  the  peace,  or  a  trespass  upon  the  person  of  defend- 
ants. It  was  formerly  considered  that  the  proprietor  of  land, 
who  found  an  intruder  in  quiet  possession  of  the  same,  must 
reaort  to  his  legal  remedy,  and  could  not  forcibly  expel  such 
wrong-doer.  But  it  is  now  well  settled,  that  such  intruder  may 
be  forcibly  expelled,  so  far  as  the  land  is  concerned.  If  the 
owner  of  the  land  is  guilty  of  a  breach  of  the  peace,  and  tres- 
pass upon  the  person  of  the  intruder,  in  so  doing,  he  is  liable 
for  that,  but  his  possession  of  the  land  is  lawful,  and  he  may 
maintain  it,  or  sustain  any  proper  action  for  an  infringement 
of  it. 

The  declarations  of  Booths,  while  in  j)ossession  of  the  land, 
whether  as  tenant  or  proprietor,  were  correctly  admitted.  It 
was  material  for  the  jury  to  determine  whether  any  divisional 
line  had  been  acquiesced  in.    Bootho  had  been  in  2)Ossossion  of 
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the  portion  claimed  bj  BuckminBter,  and  in  the  chain  of  occd- 
pants,  under  whom  Buckminster  claimed,  and,  while  so  in  pos- 
session, had  disclaimed  all  pretension  to  hold  or  oocupj  the 
land  in  dispute,  bj  pointing  out  a  different  line.  It  does  not  ap- 
pear that  he  had  been  in  possession  for  fifteen  years,  bat  hd 
and  others  had  been  in  continued  possession  of  the  portion  of 
the  lot,  claimed  by  Buckminster,  for  more  than  fifteen  years, 
and  the  line  claimed  by  them  was  important  to  be  ascertained. 
This  could  only  be  done  by  knowing  what  claims  or  declara- 
tions, in  regard  to  the  line,  they  had  made  while  in  possession. 
These  claims  or  declarations  were  the  facts  for  the  jury  to  find. 
Their  force  did  not  depend  upon  the  veracity  of  the  person  who 
made  them;  for  whether  Boothe  had  been  false  or  fair  spoken, 
was  all  the  same.  The  question  was,  did  he  make  the  declara- 
tions, or,  in  other  words,  was  a  line  acquiesced  in  by  both  the 
claimants,  giving  the  land  in  dispute,  to  plaintiff — and  this  for 
more  than  fifteen  years?  If  so,  that  line  became  conclusiyelj 
established.  That  can  only  be  determined  by  knowing  what 
claims  the  several  occupants  made,  while  in  possession  of  the 
land.  This  is  much  like  the  case  of  an  agent,  who  goes  to 
another  for  the  purpose  of  making  a  demand  or  giving  notice. 
The  declarations  of  the  agent,  at  the  time  and  place,  and  to  the 
opposite  party,  are  the  facts  to  be  found.  The  agent  may  be 
called  or  not,  at  the  option  of  the  party.  If  called,  the  party 
is  not  bound  by  his  testimony.  If  he  denies  making  the  de- 
mand or  giving  the  notice,  other  witnesses  may  be  called,  or 
ihey  may  be  called  in  the  first  instance.  So,  had  Boothe  been 
called,  and  denied  making  these  declarations,  the  plaintiff  might 
still  have  shown  by  other  witnesses,  that  he  did,  in  fact,  make 
them. 
Judgment  afiirmed. 

Cited  and  approved  in  Rich  v.  EOk^^  10  Vt.  213,  m  to  the  manner  of  k^riBg 

off  a  parcel  of  land  from  a  larger  tract. 

DiviniNO  Line,  Settlsment  of:  See  Kip  v.  Norton^  27  Am.  0ea  120^ 
note  121,  aud  the  cases  there  collected. 

Declasations  of  Pebson  in  Possession  of  Land,  when  evidence  on 
questions  of  boundary:  See  CoaU  v.  Speer^  15  kau  Dec  e27»  note  028;  JoA' 
9on  V.  MeCall,  6  Id.  343. 
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BbOWN  V.  BONNEB. 

[8  LUAB,  1.] 

MWTATTI  OF  A  PKBSOir  Will  not  in  equity  be  permitted  to  benefit  him,  at  th« 
ezpenae  of  thoee  who  were  injured  by  the  mistake.  Thus  where  an  in- 
tended wife  requested  her  future  husband  to  procure  for  her  a  deed, 
whereby  she  might  settle  certain  property  upon  a  sister,  and  he  there- 
upon procured  for  her  a  defective  deed,  the  deed  will  in  equity,  after  tha 
marriage  and  subeequent  death  of  the  wife,  be  set  up  against  the  husband 
who  by  the  marriage  obtained  the  property  which  the  deed  purported 
to  settle. 

Bill  in  equity.    The  opinion  statea  the  case. 

Leigh,  for  the  appellants. 

Johnson,  corUra. 

TucKXB,  P.  The  original  bill  in  this  case  states  that  upon 
the  intended  marriage  of  the  appellee  Bonner  with  Susanna  W. 
Atkinson,  it  was  agreed  that  a  provision  should  be  made  out  of 
her  estate  for  her  half  sister,  who  afterwards  intermarried  with 
the  complainant  Brown.  The  sum  fixed  upon  was  two  thou- 
sand two  hundred  dollars,  and  the  personal  estate  of  the  in« 
tended  bride  was  ample  for  its  payment.  In  this  bill  the  trans- 
action is  considered  as  having  amounted  to  a  gift,  and  as  having 
operated  to  intercept  the  marital  rights  of  the  appellee.  This 
view  of  the  case  was,  I  think,  obviously  incorrect;  and  as  the 
evidence  afterwards  taken  abundantly  shows,  it  did  not  present 
the  rights  of  the  female  complainant  in  their  proper  aspect. 
An  amended  bill  was  afterwards  filed,  in  which  it  is  stated,  in 
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fitrict  conformity  with  the  facts  as  proved  by  the  depositions 
taken  anterior  to  its  exhibition,  that  "  after  it  had  been  agreed 
between  the  intended  husband  and  wife  that  a  sum  of  money 
should  be  given  to  and  settled  upon  Miss  Tatum  (now  Mrs. 
Brown),  the  appellee,  at  Miss  Atkinson's  request,  had  an  in- 
strument of  writing  prepared  to  carry  the  intended  settlement 
into  effect,  and  brought  it  in  blank  to  Miss  Atkinson,  who  did  not 
execute  it  for  some  supposed  informality;  whereupon  Bonner, 
the  luteuded  husband,  said  to  his  intended  wife,  that  he  would 
have  an  instrument  drawn  by  a  lawyer  which  would  answer  the 
intended  purpose,  and  afterwards  produced  the  instrament  now 
deemed  incompetent  to  bind  him,  which  was  executed  accord- 
ingly." These  allegations  are  beyond  controversy,  because 
the  bill  has  been  taken  for  confessed  against  the  appellee. 

Upon  these  facts,  I  can  not  hesitate  about  the  conclusion  to 
be  drawn  in  that  tribunal  which  considers  that  as  done  which 
ought  to  have  been  done — which  holds  itself  bound  to  rectify 
mistakes — and  which  looks  upon  fraud  with  no  grains  of  allow- 
ance. I  can  have  no  doubt  that  the  benevolence  of  the  deceased 
sister  must  be  effectuated  in  favor  of  the  survivor,  and  that  the 
appellee  is  justly  chargeable  with  the  payment. 

It  is  objected  however,  in  the  first  place,  that  it  does  not  ap- 
pear that  the  design  was  that  the  money  was  to  be  paid  to  Miss 
Tatum  out  of  the  personalty  of  her  sister,  and  that  the  intent 
to  provide  for  her  might  as  effectually  have  been  executed  by  a 
covenant  binding  her  heirs,  and  thus  charging  her  realty.  Such, 
in  my  view,  was  obviously  not  the  design  of  the  parties.  An 
engagement  to  make  a  provision  in  money  would  naturally  refer 
itself  to  the  personalty,  in  the  absence  of  positive  evidence, 
even  if  the  circumstances  did  not  strongly  prove  that  the 
personalty  was  looked  to.  But  when  we  take  into  view  that 
Miss  Atkinson  had  a  large  sum  in  the  hands  of  her  guardian, 
besides  a  personal  estate  of  four  or  five  thousand  dollars  which 
Bonner  received  after  the  marriage;  when  we  see  him  procuring 
an  instrument  to  be  drawn,  having  not  the  remotest  reference 
to  the  realty,  and  not  even  binding  the  heirs  for  payment;  when 
we  see  him  also,  during  the  coverture,  making  advances  in  part 
of  this  gift,  which  are  not  pretended  to  have  been  raised  out  of 
the  realty,  and  which  he  does  not  even  now  seek  to  charge  upon 
it;  credulity  itself  can  not  believe  that  the  real  estate  was  looked 
to  by  the  parties  as  the  fund  from  which  payment  was  to  be 
made. 

Taking  then  the  agreement  to  be  that  two  thousand  two  ban- 
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dred  dollars  should  be  given  to  and  settled  upon  Miss  Tatum 
out  of  her  sister's  personalty,  and  that  the  intended  husband 
undertook  to  have  an  instrument  drawn  bj  a  lawyer,  which 
should  answer  the  intended  purpose,  but  in  fact  produced,  and 
had  executed  an  instrument  of  writing  wholly  inadequate  to  the 
purpose;  there  can  be  no  doubt,  I  think,  that  such  agreement 
shonld  now  be  set  up  against  the  husband. 

Had  the  husband  fraudulently  procured  a  defective  instru- 
ment, knowing  it  to  be  such,  and  in  the  confidence  and  agita- 
tion of  the  moment  procured  its  execution,  to  the  prejudice  of 
the  half  sister,  no  language  could  have  been  too  strong  in  de* 
nooncing  his  iniquity.     It  is  not  believed  that  he  could  have 
done  so.    Yet  it  was  justly  said  in  the  argument,  that  the  fraud 
is  not  less  great  to  endeavor  now  to  take  advantage  of  his  own 
blunder  and  mistake,  however  innocent.     No  principle  is  in 
equity  better  established  than  this,  that  though  there  may  have 
been  no  fraud  in  the  original  transaction,  yet  the  attempt  to 
enforce  it  may  become  a  fraud.   Where  one  is  not  even  originally 
a  party  to  the  transaction,  yet  if  it  was  effected  through  fraud, 
he  becomes  a  party  to  the  fraud  by  seeking  to  have  advantage 
of  it.     Such  was  the  case  of  Huguenin  v.  Baseley,  14  Yes.  273, 
and  Marhury  v.  Brooks^  7  Wheat.  556.     And  surely  the  case  is 
not  less  strong  of  one  through  whose  mistake  another  has  been 
severely  injured,  and  himself  in  an  equal  degree  benefited,  and 
who  afterwards  seeks  to  avail  himself  of  that  mistake  to  the 
prejudice  of  his  adversary. 

Had  the  transaction  originated  in  fraud,  there  can  be  no 
doubt  that  the  appellee  would  be  chargeable.  In  the  ordinary 
case  of  an  estate  suffered  to  descend,  the  owner  being  informed 
by  the  heir  that  if  the  estate  is  permitted  to  descend  he  will 
make  provision  for  a  third  person,  there  is  no  doubt  the  court  of 
equity  would  compel  the  heir  to  discover  whether  he  did  make 
the  promise,  notwithstanding  the  statute  of  frauds,  and  would 
force  him  to  comply  with  it,  notwithstanding  the  third  party  ia 
a  volunteer.  See  Strickland  v.  Aldridge^  9  Yes.  519;  LiUlrel  v. 
Olmius,  quoted  and  approved  in  Mestaer  v.  OiLlespie^  11  Id.  638; 
2  Freem.  34,  285;  Chamberlain  v.  Agar,  2  Yes.  &  B.  262.  In 
the  case  of  LxiUrel  v.  Olmius,  the  party  claiming  was  a  volun- 
teer, and  yet  he  had  relief.  Why?  Because  he  was  not  seek- 
ing relief  against  the  giver,  whom  a  court  of  equity  will  not 
compel  to  part  with  his  property  upon  a  naked  promise  without 
consideration,  but  because  he  sought  it  against  a  party  who  re- 
ceived the  property  upon  the  express  consideration  of  applying 
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it  to  his  use.  Who  ever  heard  of  a  trustee  setting  up  against 
his  cestui  que  trust  the  defense  that  the  latter  was  a  volunteer  T 
It  can  not  be;  because,  although  the  cestui  que  trust  mav  be  a 
Tolunteer,  there  is  a  sufficient  consideration  to  justify  a  decree 
against  the  trustee.  So  in  the  case  of  Luttrel  v.  Olmius,  though 
the  claimant  was  a  volunteer,  yet  as  the  tenant  in  tail  could  not 
in  conscience  take  advantage  of  the  iniquitous  act,  the  obliga- 
tion of  conscience  stood  in  lieu  of  a  consideration,  and  the  es- 
tate was  considered  precisely  as  if  the  act  had  been  done  which 
ought  to  have  been  done.  And  so  here,  though  Miss  Tatum  is 
a  volunteer,  and  could  not  have  filed  a  bill  against  her  sister 
to  rectify  the  settlement,  she  may  well  maintain  her  demand 
against  Bonner,  to  whom  his  wife  had  given  her  whole  person- 
alty by  marriage,  upon  the  consideration  of  his  agreeing  to 
make  a  valid  settlement  upon  the  sister.  I  consider  that  set- 
tlement as  if  duly  made,  and  the  appellee  of  course  as  bound 
for  the  balance  of  the  sum  remaining  unpaid;  and  am  therefore 
of  opinion  to  reverse  the  decree  and  send  the  cause  back  for 
further  proceedings. 
Decree  reversed,  and  cause  remanded  for  further  proceeding^. 

Bbocksnbbouoh,  J.,  absent. 


Callaway  t;.  AL£XAin>EB. 

[8  LnoH,  lU.] 

BKJxr  nr  Equitt— Ebqusst  or  a  Dstindant  to  an  Attorkxt  to  Rsraa- 
8XNT  HIS  Interests  in  a  chancery  suit,  brought  to  obtain  an  aooonni 
from  him  in  hia  capacity  of  executor,  without  accompanying  the  reqnaat 
with  the  vouchers  and  information  necessary  to  enable  the  attorney  to 
make  a  defense,  will  not  entitle  him  to  relief  upon  the  ground  of  aocid«Dt 
and  surprise,  against  a  decree  obtained  against  him  in  the  suit  ihre« 
years  after  the  service  of  process,  upon  his  showing  that  soon  aftar  his  re- 
quest to  the  attorney  the  latter  died,  without  his  knowledge,  and  with- 
out  having  done  anything  in  the  matter. 

Bill  to  obtain  relief  against  a  decree  previously  obtained  bj 
defendant  Alexander  against  complainant.  The  suit  in  which 
the  decree  was  obtained  sought  an  account  against  complainaui 
in  his  capacity  of  executor  of  the  estate  of  James  Oallaway,  de- 
ceased, and  sought  to  establish  that  he  had  in  his  hands  funds 
sufficient  to  discharge  a  certain  legacy  for  five  hundred  pounds, 
bequeathed  by  said  Callaway's  wilU  The  procobS  in  this  suit 
was  served  June,  1828.  The  final  decree  in  the  suit  establish- 
ing the  rights  of  the  plaintiff  therein  as  prayed  for,  was  rendered 
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in  May,  1831,  after  a  reference  to  a  commissioner  to  take  the 
accouuts.  Plaintiff  alleged  that  after  the  service  of  process,  he 
had  requested  Mr.  Mennis,  an  attorney,  to  attend  to  his  inter- 
ests in  the  matter,  but  that  soon  after  Mennis  died  without  the 
knowledge  of  plaintiff,  and  without  having  done  anything  in  the 
matter,  whereby  it  became  possible  to  obtain  a  decree  against 
him.  He  asserted  that  he  had  no  sufiScient  funds  of  the  estate 
in  his  hands  to  pay  the  legacy,  and  also  alleged  other  matters 
which  it  is  unnecessary  to  mention.  An  injunction  weis  granted 
against  the  decree  as  prayed  for,  but  the  injunction  was  after- 
wards dissolved.     Plaintiff  appealed. 

Ijeigh,  for  the  appellant. 

OraUan  and  Johnson^  contra, 

TuoESB,  P.     I  have  struggled  hard  to  sustain  the  appellant's 
claim  to  be  heard  in  opposition  to  the  decree  by  default,  but  I 
do  not  think  it  can  be  done.     The  appellant  can  not  be  entitled 
to  relief  after  his  gross  neglect.     The  process  was  served  upon 
him  in  June,  1828;  the  bill  being  filed  before  the  return  day. 
The  decree  for  account  was  not  entered  until  October,  1829;  bo 
that  be  had  fifteen  months  to  file  his  answer.     His  counsel  could 
not  file  one  .for  him.     But  ib  is  said,  an  answer  was  not  neces- 
sary; a  defense  before  the  commissioner  was  all  that  was  neces- 
sary.     Admit  it:  but  how  was  the  counsel  to  make  this  defense, 
unassisted  by  his  client,  and  unsustained  by  a  single  voucher? 
The  sickness  or  death  of  Mr.  Mennis  was  not  then  the  true  cause 
of  the  appellant's  being  undefended.     Had  he  been  in  health, 
and  before  the  commissioner,  he  could  have  made  no  defense  for 
him,  since  it  is  not  pretended  that  he  was  furnished  with  in- 
formation or  vouchers.     It  would  be  going  farther  than  we  have 
ever  gone  if  a  rehearing  were  awarded  to  a  party  who  has  so 
grossly  neglected  his  defense.     I  consider  the  case  as  analogous 
to  injunctions  to  judgments  at  law,  alleged  to  have  been  ob- 
tained by  accident  or  surprise;  and  I  am  not  of  opinion  that 
the  practice  of  the  court  would,  when  most  loose,  have  justified 
an  interference  in  a  case  like  this.     Averse  as  I  am  to  too  much 
rigor  in  the  application  of  the  rule  which  deuies  relief  to  a  party 
who  has  neglected  his  defense,  we  should  fall,  I  think,  into  the 
opposite  error,  if  we  were  to  indulge  a  party  who  has  utterly  neg- 
lected his  case  for  three  years,  having  in  the  whole  course  of 
that  time  neither  seen  nor  communicated  with  counsel,  nor  sup- 
phed  him  with  a  voucher  or  an  account.     And  although  it  muy 
be  true  that  he  never  heard  of  the  notices  to  take  the  account 
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or  the  deposition,  yet  as  he  knew  of  the  existence  of  the  suit,  it 
was  his  duty,  either  to  inquire  as  to  its  progress,  or  to  take  that 
newspaper  which  was  likely  to  give  information.  The  provision 
of  the  act  which  declares  each  notices  valid  and  sufficient  would 
be  altogether  nugatory,  if  parties  were  afterwards  permitted  to 
deny  notice. 

As  to  the  form  of  this  proceeding,  I  see  no  objection:  see 
Sheldon  v.  Aland,  3  P.  Wms.  110;  and  still  less  to  the  principle 
of  the  cases  of  Erwin  v.  Vini,  6  Munf .  267,  and  Kemp  v.  Squire, 
1  Yes.  sen.  206.  Those  cases  appear  to  me  to  sustain  the  true 
principle  of  equity,  which  relieves  against  accident  and  sur- 
prise, and  is  more  solicitous  to  come  at  justice  between  the 
parties  than  to  adhere  to  a  harsh  and  rigorous  rule,  which  in 
very  many  instances  subserves  the  views  of  the  sharper,  rather 
than  make  a  grain  of  allowance  for  omission  or  neglect  In 
this  case,  I  am  consoled  by  the  hope  that  this  ample  estate  was 
sufficient  to  pay  the  legacy  of  the  testator's  daughter,  and  that 
the  appellant  is  in  no  danger  of  ultimate  loss.  At  least,  he  will 
merit  it,  if  it  be  incurred.     I  am  of  opinion  to  affirm  the  decree. 

Bbookenbbough,  J.    I  concur  in  the  opinion  of  the  presideut. 

The  other  judges  concurring  in  the  opinion  that  the  decree 
should  be  affirmed,  it  was  affirmed  accordingly. 

EQunr  WILL  Intebtebs  against  Jodomknt  OBTAimo)  at  Law,  Wheh: 
Oliver  v.  Pray,  19  Am.  Deo.  603,  note.  Equity  will  not  relieve  agatast  a 
judgment  that  has  been  rendered  possible  by  neglect,  as  bj  failure  to  make 
the  proper  defense  at  law:  Armsworihy  v.  Cheaihirt,  24  Id.  273;  McClurt  r. 
MtOer,  21  Id.  622;  Kearney  v.  Smith,  24  Id.  650;  Ilaugky  v.  Strang,  27  Id. 
0i& 
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[8  LSZOH,  271.] 

LuN  or  A  Judgment  upon  Lands  relates  to  the  first  day  of  the  tetm  «l 
which  it  was  rendered,  and  overreaches  intermediate  deeds  of  tmsd  <r 
other  incumbrances. 

GoMMBNCEMEKT  OF  Tebm  to  whioh  lien  of  judgment  has  relation  is  the  I'/si 
daj  of  the  term  upon  whioh  the  oourt  sits. 

Assignment  fob  Benefit  of  Creditobs  may  lawfully  give  prefereooc  to 
certain  of  their  number. 

Assent  of  the  Cestui  Que  Trust  to  a  Trust  created  in  his  &ivor  wiU  oe 
presumed,  and  therefore  the  estate  vested  in  his  trustee  is  not  ovjr- 
reached  by  the  lien  of  a  judgment  obtained  against  the  grantor,  intiVt 
mediate  the  creation  of  the  trust  estate,  and  the  acts  of  the  benefidafy 
indicating  his  assent  to  the  trust. 
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Trust  Cheated  upon  the  YtmnsQ  of  the  Legal  Tolm  in  the  trartee, 
can  not  be  destroyed  otherwise  than  hj  the  lennncfstion  of  the  eetttdqm 
tnuL 

Equmr,  Prior  zk  Ponrr  or  Time;  will  be  GrrEff  the  Pebiebbhoi^ 
where  a  fond  subject  to  sereial  equities  is  soa^t  to  be  reached. 

AmoEVENT  ExACiiNO  A  RELEASE  of  their  demands  1^  cxediUx%  as  a  con- 
dition precedent  to  their  sharing  its  benefitSt  >*  i^alidy  if  the  tBBigiimwnt 
is  of  the  whole  of  the  debtor^s  property,  and  the  fcuid  so  crated  is 
directed  to  be  applied,  t»  toto^  in  dischaige  of  the  debts  dae  assenting 
creditors. 

Pbo'vision  in  an  Absionment  ice  Benert  ov  Cbedxtobs^  that  repayment 
shall  be  made  to  the  assignor  of  the  sorplos  left  after  the  complete  dis- 
diarge  of  the  debts  of  all  assenting  creditors,  is  void,  in  so  far  as  it  at- 
tempts to  protect  snch  sorplns  from  the  daams  of  the  non-assenting 
creditors;  bat  will  not  invalidate  the  assignment  as  to  the  niwnnHng 
creditors. 

GkBDiTOiis  Lett  Unseoubed  bt  an  Assioitmeht,  are  entitled  to  an  ao- 
ooont  of  the  property,  in  order  that  it  may  be  detennined  whether  there 
is  any  snrplns  out  of  which  to  pay  their  indebtedness. 

Bill  in  equity.  By  deed,  bearing  date  October  13,  1827, 
Cnnningham  conveyed  to  Brodnaz  and  Osborne  all  of  hia  prop- 
erty, real  and  personal,  and  all  debts  due  to  him,  in  tmst,  that 
they  might,  by  the  sale  of  the  property  and  the  collection  of  the 
debts,  raise  a  fund  wherewith  to  discharge  in  full  certain  speci- 
fied claims,  and  the  surplus  of  which  they  should  then  apply 
pro  rata  to  the  discharge  of  the  debts  of  all  such  creditors  of 
Cunningham,  as  might,  within  the  next  four  months,  signify 
their  assent  to  the.  terms  of  the  deed,  by  executing  a  release,  to 
be  appended  thereto,  releasing  Cunningham  from  all  liability 
for  any  portion  of  their  claims  that  might  be  left  unpaid  after 
the  application  to  their  discharge  of  the  proceeds  of  the  entire 
property  included  in  the  deed.  The  deed  proTided  that  any 
surplus  left  after  the  discharge  of  the  claims  of  the  assenting 
creditors,  should  be  paid  oyer  to  Cunningham.  The  deed  also 
reserved  to  Cunningham,  from  the  debts  due  him,  the  sum  of 
three  hundred  and  fifty  dollars,  expressed  in  the  deed  to  be  for 
the  purpose  of  enabling  him  to  pay  off  certain  unliquidated  de- 
mands against  him  of  high  honorary  obligation.  In  February, 
1828,  the  release  was  executed  by  seyeralof  Cunningham's  cred- 
itors, all  on  or  before  the  thirteenth  of  February,  and  so  within 
the  four  months  provided  for  in  the  deed.  The  trust  deed 
above  mentioned,  though  dated  the  thirteenth  of  October,  ap- 
pears to  have  been  executed  on  the  fifteenth  of  the  month.  The 
plaintiff  in  the  present  bill  obtained  a  judgment  against  Cun- 
ningham in  the  superior  court  of  Petersburgh  at  the  October 
term,  1827.     The  commencement  fixed  by  law  for  this  term  waii 
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the  fifteenth  of  October,  but  the  jadge  did  not  actually  attend 
the  court  at  the  term  before  the  seventeenth.  Plaintiff  con- 
tended, that  under  the  circumstances,  the  lien  of  his  judgment 
overreached  the  trust  deed,  and  therefore  this  property,  or  the 
proceeds  of  its  sale  in  the  hands  of  the  trustees,  was  liable  to 
its  discharge.  He  also  contended,  that  the  provision  in  the 
deed  that  its  benefits  should  be  shared  by  only  such  creditors 
as  should  execute  a  release,  was  fraudulent  and  void,  and  that, 
therefore,  he  was,  at  all  events,  entitled  to  the  same  Tpro  rata 
share  of  the  x^roceeds  of  the  estate  conveyed  that  he  would  have 
been  had  he  executed  a  release.  The  bill  concluded  with  a 
prayer  for  general  relief.  Ounningham  and  his  trustees,  Biod- 
nax  and  Osborne,  were  the  parties  defendants  to  this  bill.  An- 
swers were  put  in  by  them.  The  chancellor  being  of  opinion  that 
upon  this  case  the  plaintiff  was  not  entitled  to  relief,  dismissed 
his  bill.     Plaintiff  appealed. 

J.  Bobertson,  for  the  plaintiff. 

Johnson  and  Alacfarland,  contra. 

Tucker,  P.  The  counsel  in  this  case  have  very  laborionslj 
discussed  a  question  which  appears  to  me  to  have  been  com- 
pletely closed  by  the  well-considered  decisions  of  this  court 
In  The  Mutual  Assurance  Society  v.  Stanard,  4  Munf .  539,  the 
court  were  of  opinion  that  the  lien  of  a  judgment  upon  the 
lands  of  the  party  relates  back  to  the  commencement  of  the 
term  at  which  it  is  obtained »  and  overreaches  a  deed  of  trustor 
other  incumbrance  on  the  land,  executed  on  or  after  the  first 
day  of  the  term.  In  the  case  of  Coutls  v.  Walker,  2  Leigh, 
268,  the  counsel  for  the  appellant,  suggesting  that  the  point 
had  not  been  argued  in  the  case  of  The  Mutual  Assurance  Society 
V.  Stanard,  and  that  it  ought  not  therefore  to  be  considered  as 
settled  by  that  adjudication,  they  were  permitted  to  argue  it  at 
length;  which  was  done  with  much  ability.  The  opinion  of  the 
court,  consisting  of  four  judges,  was  unanimous,  and  was  de- 
livered by  Judge  Green,  who,  with  his  accustomed  ability,  in- 
vestigated the  doctrines  of  the  common  law  on  the  subject  very 
fully,  and  concluded  with  declaring  that  the  former  decision 
was  right,  and  ought  to  be  adhered  to.  After  this  deliberate 
judgment  of  the  court,  affirming  the  principle  which  had  been 
settled  in  a  former  case,  I  think  the  question  should  not  have 
been  suffered  to  be  again  stirred;  for  it  must  be  remembered 
that  this  is  not  a  mere  question  of  practice.  The  principle  ia 
in  effect  a  canon  of  property,  and  directly  involves,  in  various 
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instances,  the  title  to  real  estate.  It  is  unnecessary,  then,  that 
ve  should  enter  into  this  investigation  anew,  or  follow  the 
counsel  through  all  their  learned  arguments,  though  I  am  well 
satisfied,  if  we  did  so,  we  should  arriye  at  the  same  result  that 
our  predecessors  have  done.  The  very  enactment  of  the  statute 
29  Cha.  n.,  c.  3,  sees.  14, 15,  is  proof  of  the  fact  that  by  the 
oommon  law  the  judgment  of  the  court  related  back  to  the 
first  day  of  the  term;  and  the  judgments  of  the  courts,  both 
before  and  since,  show  that  this  common  law  principle  was 
without  question,  and  was  not  even  altered  by  the  statute,  ex- 
cept for  the  protection  of  purchasers:  See  Odea  v.  Woodward,  2 
Ld.  Baym.  849;  2  Bac.  Abr.  731;  Bragner  v.  Langmead,  7  T. 
B  20. 

But  admitting  that  the  judgment  relates  back  to  the  first  day 
of  the  term,  I  can  not  persuade  myself  that  we  ought  to  con- 
sider the  term  as  commencing  on  the  day  appointed  by  law  for 
its  cosLimencement,  although  in  point  of  fact  the  court  was  not 
held  until  the  third  day  afterwards.  There  is  no  analogy  be- 
tween such  a  case,  and  the  essoin  days  of  the  term  in  the 
English  courts;  and  the  extension  of  the  fiction  of  relation,  to 
embrace  a  period  when  the  court  was  to  no  intent  whatever  in 
session,  would  be  unreasonable  and  without  precedent.  I 
should  ceiiainly  be  averse  to  any  such  extension,  having  irt 
fact  very  gi-eat  doubt  of  the  wisdom  of  the  fiction  at  best;  and 
SB  there  is  no  precedent  to  bind  me,  I  shall  not  be  the  first  to 
make  one.  I  shall  consider  the  judgment  as  relating  back  to 
the  first  day  of  the  term,  and  the  first  moment  of  that  day;  but 
[  look  upon  the  day  on  which  the  court  commenced  its  session 
as  being  the  first  day  of  the  term. 

This  brings  us  to  consider  the  deed;  for  it  was  executed  the 
day  before  the  commencement  of  the  court;  and  indeed  it  was 
acknowledged  by  Cunningham,  and  delivered  to  the  clerk  to 
be  recorded,  before  the  term  began.  It  was  not  therefore  over- 
reached by  the  judgment.  It  has,  however,  been  assailed  on 
various  grounds;  all  of  which  it  will  be  proper  to  examine. 

First  it  is  alleged  that  it  was  executed  with  intent  to  delay, 
hinder,  and  defraud  the  plaintiff  and  other  creditors,  and  so 
was  void  under  the  act  for  prevention  of  fraudulent  convey- 
ances. I  see  no  evidence  of  this  whatever.  A  merchant  in 
failing  circumstances  may,  it  is  admitted,  prefer  one  class  of 
creditors  to  another,  and  in  doing  so,  he  must,  in  a  degree, 
impede,  hinder,  and  even  injure  other  creditors.  But  the  case 
is  not  within  the  statute,  which,  having  excepted  conveyances 
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made  bona  fide  and  upon  valuable  consideration,  has  always 
been  beld  to  permit  this  preference.  The  legality  of  sach  an 
aiTangemont  is  too  well  settled  to  be  now  called  in  question: 
Hendricks  v.  Bobinson,  2  Johns.  Ch.  283,  306;  Eophins  v.  Orey^ 
7  Mod.  139;  Estwick  v.  CaiUaud,  5  T.  B.  420;  Nunn  v.  WU^ 
more,  8  Id.  521;  Meux  v.  Hoioell,  4  East,  1;  McMenomy  v.  Jfur- 
ray,  3  Johns.  Ch.  435;  MaMenomy  t.  Booaeveli,  Id.  446;  WWr 
ianis  Y.  Brown,  4  Id.  682;  Brashear  v.  West  etc.,  7  Pet.  614. 
In  this  last  case  Chief  Justice  Marshall  said: ''  Such  preference* 
though  liable  to  abuse  and  to  serious  objections,  is  the  exer- 
cise of  a  power  resulting  from  the  ownership  of  property, 
which  the  law  has  not  yet  restrained.  It  can  not  be  treated  as 
a  fraud.'* 

Next  it  is  alleged,  that  the  deed  is  of  no  binding  yalidity,  be- 
cause it  was  not  assented  to  by  those  for  whose  benefit  it  was 
executed,  before  the  lien  of  the  judgment  attached;  that  it  was, 
therefore,  to  be  considered  as  a  voluntary  deed,  and,  as  such, 
void  as  to  the  plaintiff  and  the  other  creditors  of  the  grantor. 
My  impressions  are  otherwise. 

BlackstoDC,  following  the  footsteps  of  those  who  went  before 
him,  enumerates  the  various  requisites  to  a  valid  deed,  and 
among  them  he  places  delivery.  It  is  observable,  however,  that 
Acceptance  is  not  enumerated  as  one  of  the  essentials.  Delivezy 
indeed  to  the  grantee  himself  implies  acceptance  by  him;  bat 
iis  such  delivery  is  not  always  to  him  in  person,  the  necessity  of 
immediate  acceptance  is  not  implied  in  the  necessity  of  a  de- 
livery. Delivery  is  indeed  absolutely  necessary  to  a  deed.  Ik 
is  the  final  act,  the  formal  declaration  of  the  grantor's  deter- 
mination to  complete  the  conveyance  or  enter  into  the  contract 
See  Sharrington  v.  ShoUon,  Flowd.  308:  **  First  there  is  a  deter- 
mination of  the  mind  when  a  man  designs  to  pass  a  thing  by 
deed,  and  upon  that  the  party  causes  it  to  be  written,  which  ia 
one  part  of  deliberation;  sealing  is  another,  and  delivery  is  the 
consummation  of  his  resolution."  There  is  no  particular  form 
essential  to  constitute  a  good  deliveiy,  but  any  act,  I  conceive, 
which  conveys  the  evidence  of  this  consummation  of  the  grant- 
or's resolution  will  suffice.  On  principle,  then,  it  would  seem 
a  solecism  to  say  that  this  last  act  or  consummation  of  the 
grantor's  resolution  should  depend  upon  the  act  of  another 
person — the  grantee.  That  act  indeed  can  not  compel  the 
grantee  to  take  against  his  will,  but  it  is,  as  to  the  grantor,  a 
complete  and  consummate  act  before  that  will  is  dedaied, 
although  it  may  be  avoided  by  the  dissent  of  the  grantee.    No 
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man  indeed  can  be  forced  to  take  an  estate  against  bis  will;  but 
the  law  on  the  other  band  presnmes  that  every  estate,  given  bj 
will  or  otherwise,  is  beneficial  to  the  party  to  whom  it  is  given, 
antil  he  renounces  it:  Townson  v.  l^keU,  3  Bam.  &  Aid.  31; 
Wili  V.  Franklin,  1  Binn.  502,  518  [2  Am.  Dec.  474].  And 
hence  the  assent  of  the  grantee  is  implied  in  all  conveyances; 
first,  because  of  the  supposed  benefit;  secondly,  because  it  is 
incongruous  and  absurd  that  when  a  conveyance  is  completely 
executed  on  the  grantor's  part,  the  estate  should  continue  in 
him;  thirdly,  to  prevent  the  uncertainty  of  the  freehold:  4  Oru. 

Big.  11. 

In  Thompson  v.  Leach,  2  Vent.  198,  three  of  the  judges  held 
that  an  estate  did  not  pass  by  surrender,  till  the  surrenderee 
accepted  it.  Yentris  differed,  and  held  that  it  passed  immedi- 
ately, liable  to  be  divested  by  dissent;  and  his  opinion  was  fol- 
lowed by  the  house  of  lords.  Accordingly,  while,  on  the  one 
hand,  acceptance  is  not  essential  to  give  validity  to  a  deed,  on 
the  other,  dissent  is  one  of  the  modes  of  avoiding  it,  laid  down 
in  the  books:  2  Bl.  Com.  309;  4  Cru.  Dig.  494.  Now  this  im- 
plies its  validity  and  effect,  until  avoided  by  dissent;  and  hence 
it  is  laid  down  that  deeds,  immediately  upon  the  execution  by 
the  grantors,  divest  the  estate  out  of  them,  and  put  it  in  the 
party  to  whom  the  conveyance  is  made,  though  in  his  absence 
and  without  his  notice,  till  some  disagreement  to  such  estate 
appears:  Id.  11.  Of  this,  indeed,  we  have  many  familiar  in- 
stances. If  an  estate  be  conveyed,  either  by  common  law  or 
statutory  assurance,  to  A.  for  life,  remainder  to  B.  in  fee, 
the  remainder  passes  at  once  to  B.,  and  upon  A.'s  death  the 
frank-tenement  will  be  adjudged  in  him  until  he  disagrees  or 
disclaims;  and  by  waiving  thereof  it  vests  in  the  donor  or  his 
heir.  In  like  manner  a  devise  vests  the  title  in  the  devisee 
until  disagreement,  and  then  the  dissent  has  the  effect  of  de- 
feating the  devise  by  relation  to  the  testator's  death:  3  Barn.  & 
Aid.  31.  So  if  an  obligation  be  delivered  by  A.  to  G.  for  the 
use  of  B.,  it  is  the  deed  of  A.  immediately;  but  B.  may  refuse, 
and  thereby  the  bond  will  lose  its  force:  Dyer,  49  a;'  3  Co.  26 
b,  cited  1  Salk.  301.  And  yet  it  seems  the  obligor  can  not 
plead  non  est  factum  {Tawe's  caae,^  Dyer,  167  b;  Buller  v.  Baker, 
8  Co.  26  b),  which  clearly  shows  that  the  bond  was  his  deed 
and  only  avoided  by  the  refusal.  So  if  a  deed  of  gift  of  goods 
and  chattels  be  delivered  to  the  use  of  the  donee,  the  goods 
and  chattels  are  in  him  presently,  without  notice  or  agreement; 

L  1^  T.  Pmif.  2,  Ttuo  T.  Bttry. 
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but  the  donee  may  make  refusal  in  pais,  and  by  that  the  prop- 
erty and  interest  will  be  divested:  3  Go.  26  b. 

These  principles,  we  see,  are  drawn  from  the  very  fountains 
of  the  law.  They  have  been  reoently  recognized  and  very  foUy 
stated  in  a  case  in  the  king's  bench,  which  goes  the  whole  length 
on  this  subject:  Doe  ex  dem.  Oamons  v.  Knight,  5  Bam.  &  Cress. 
671;  12  Eng,  Com.  L.  851.  There  it  was  decided  that  where  a 
party  to  an  instrument  seals  it,  and  declares  in  the  presence  of 
a  witness  that  he  delivers  it  as  his  deed,  it  is  a  valid  and  effectual 
deed,  though  he  keeps  it  in  his  own  possession,  there  being 
nothing  in  the  transaction,  except  the  act  of  retention,  to  show 
that  the  grantor  did  not  intend  it  to  operate  immediately;  and 
delivery  to  the  party  who  is  to  take  by  the  deed,  or  to  any  per- 
son for  his  use,  is  not  essential.  It  is  also  decided  in  the  same 
case,  that  delivery  to  a  third  person  for  the  grantee's  use  makes 
the  deed  effectual  from  the  instant  of  delivery,  although  snoh 
person  be  not  the  agent  of  the  grantee. 

These  positions  appear  to  me  to  be  peculiarly  applicable  to 
deeds  which  have  their  effect  from  the  statute  of  uses.     For  if 
the  grantor  seals,  acknowledges,  and  delivers  (thoagh  not  to  the 
grantee  personally,  or  to  his  agent)  a  deed  setting  forth  a  bar- 
gain  and  sale  for  valuable  consideration,  that  consideration  in- 
stantly raises  a  use,  and  the  statute  as  instantly  executes  the 
possession  to  that  use,  and  vests  the  estate  in  the  bargainee, 
with  or  without  his  assent;  leaving  to  him,  indeed,  the  capacity 
to  avoid  it  at  his  pleasure  by  renouncing  it,  either  by  reason  of 
the  consideration  being  fictitious,  or  the  duties  it  imposes  oner- 
ous and  full  of  danger,  as  in  the  case  of  a  deed  of  trust.    Sach, 
too,  I  take  to  be  the  received  and  constant  practice  of  the 
country.    Thousands  of  deeds  have  been  executed  by  debtors 
for  security  of  their  creditors,  and  have  been  carried  into  effect 
without  being  executed  by  the  trustee.     Innumerable  deeds  of 
conveyance  in  the  form  of  indenture  have  been  made,  and  are 
now  on  record  in  our  courts,  which  have  never  been  signed  by 
the  grantees,  their  acceptance  being  evinced  only  by  taking 
possession,  and  other  acts  in  pais. 

There  is  no  instance  in  which  our  courts  have  decided  sach 
deeds  to  be  incomplete  and  ineffectual,  for  such  a  decision  would 
shake  every  title  in  the  commonwealth.  Still  less  has  it  ever 
been  deemed  necessary  that  a  deed  of  trust  should  be  executed 
by  the  cestui  que  trust,  in  order  to  give  validity  to  its  provisions. 
The  instant  the  legal  title  becomes  vested  in  the  trustee,  a  trust 
arises  on  behalf  of  those  in  whose  favor  it  is  declared,  provided 
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there  be  a  sufficieDt  consideraiioii  to  sustain  it;  and  from  that 
moment  it  is  beyond  the  power  of  the  grantor.  He  can  not  re- 
Toke  it,  nor  can  he  even  extinguish  it  bj  getting  a  reconveyance; 
for  no  act  of  the  trustee  can  affect  the  rights  of  the  cestui  que 
trmU.  If  indeed  one  cestui  que  trust  renounces  the  trust,  then  it 
either  inures  solely  to  the  benefit  of  the  rest,  or,  if  there  be  no 
others,  it  results  to  the  grantor.  But  until  the  renunciation  ia 
made,  or  implied  from  circumstances  to  be  made,  the  trbst  con- 
tinues. It  arises  without  any  act  on  the  part  of  the  cestui  que 
trusi,  and  in  many  instances  he  knows  nothing  of  it  until  a 
period  remote  from  the  date  of  its  creation.  Tears  indeed  may 
intervene  (as  in  the  case  of  shifting  and  contingent  limitations 
by  way  of  trust)  before  it  is  ascertained  who  is  to  be  the  cestui 
que  trusi.  Who  is  to  execute  the  deed  in  such  a  case  ?  What 
would  become  of  trusts  in  behalf  of  foreign  debtors,  or  infant 
wards,  or /ernes-covert,  or  infants  yet  unborn,  if  trusts  were  rev- 
ocable at  any  time  before  actual  acceptance  by  the  cestui  que 
trust  f  They  would  be  futile  and  nugatory.  We  must  there- 
fore hold  that  the  execution  of  the  deed  by  the  cestui  que  trust 
is  not  necessary.  We  must  hold  that  the  deed  is  good  and 
available  on  the  instant  of  its  execution,  and  that  it  can  only 
be  avoided  by  the  dissent,  express  or  implied,  of  the  cestui  que 
trust.  In  what  manner  that  dissent  may  be  declared,  or  how 
implied,  it  is  not  necessary  here  to  say;  though  I  presume  noth- 
ing more  would  be  requisite  than  simple  evidence  of  the  fact 
of  disclaimer. 

If  we  apply  another  test  to  this  question,  it  would  seem 
equally  decisive.  The  trustee  is  invested  with  the  legal  title. 
That  title  is  a  barrier  to  the  execution  upon  the  judgment  at 
law.  The  creditor  can  not  sue  out  his  elegit  with  effect:  he  is 
driven  to  equity  for  relief.  He  has  then  but  an  equity.  But 
the  creditor,  for  whose  benefit  the  trust  is  created,  has  an  equity 
also,  and  it  is  prior  to  that  of  the  judgment  creditor.  He  there- 
fore has  a  preferable  right  to  demand  that  the  legal  title  shall 
be  made  available  for  hi^  relief.  For  a  court  of  equity  would 
never  permit  the  debtor  to  retract  the  declaration  of  trust  in 
favor  of  his  creditor,  until  it  was  renounced  by  the  creditor  him- 
self; nor  would  it  refuse  to  compel  the  execution  of  the  trust  in 
his  favor,  whenever  be  should  choose  to  assert  his  rights.  He 
must,  therefore,  have  an  equity;  an  equity  arising  out  of  and 
coeval  with  the  deed,  and  therefore  prior  to  the  subsequently 
acquired  judgment  of  his  adversary. 

The  American  authorities  upon  this  subject  are  somewhat 
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variant,  bat  the  great  majority  of  them  concur  in  principles  fatal 
to  the  pretensions  of  the  appellant.  Some  hold,  that  where  a 
deed  is  beneficial  to  the  grantee,  his  assent  will  be  presumed 
until  the  contrary  appears:  2  Conn.  633;^  North  t.  Ihirner,  9 
Serg.  &  B.  244;  Gray  v.  Hill,  10  Id.  436;  Smith  y.  The  Bank  of 
Waahingion,  5  Id.  818;  WiU  v.  FranHin,  1  Binn.  502  [2  Am. 
Dec.  474].  Some  declare  that  the  subsequent  assent  of  the 
grantee  renders  the  deed  good  by  relation:  7  Pet.  609;'  2  Qall. 
657.'  And  this  would  seem  conformable  with  the  doctrine  as 
to  an  escrow,  where  the  second  delivery  relates  back  to  the  first 
and  avoids  all  mesne  acts.  It  seems  to  have  very  generally 
prevailed  in  relation  to  assignments  for  the  benefit  of  creditors, 
whose  subsequent  assent  has  been  deemed  sufficient  to  give 
effect  to  the  deed  ab  iniiio:  9  Mass.  307;^  13  Johns.  285,^  ifisr- 
bury  V.  Brooks,  7  Wheat.  556;  Brooks  v.  Marbury,  11  Id.  78; 
NicoU  V.  Mumford,  4  Johns.  Ch.  529. 

The  learned  counsel  however  has  cited  some  cases  from  the 
decisions  in  Westminster  hall,  which  seem  contra^  and  mast 
therefore  be  examined.  The  first  of  them,  and  that  which  has 
served  as  the  authority  for  the  others,  is  that  of  WaJHwyn  ▼. 
CouUs,  which  is  briefly  stated  in  3  Meriv.  707,  and  is  to  be 
found  fully  reported  in  3  Sim.  14;  5  Cond.  Eng.  Ch.  7.  In  that 
case  the  Duke  of  Marlborough  conveyed  his  estates  to  trustees, 
for  the  purpose  of  paying  off  the  debts  of  his  son,  the  Maiquia 
of  Blandford,  and  certain  annuities  granted  by  the  son,  but  no 
debts  of  his  own.  The  annuitants  were  no  parties  to  the  deed; 
and  the  duke  and  his  son  afterwards  joined  in  executing  other 
deeds  varying  the  former  trusts.  The  motion  was  on  the  part 
of  the  annuitants,  for  an  injunction  to  the  proceeding  under 
the  subsequent  deeds.  It  was  refused;  but  the  reasons  of  the 
court  are  not  given.  Certain  it  is  that  much  difficulty  exists  in 
reconciling  this  case  with  those  of  Ellison  v.  ElUson,  6  Yes.  656, 
and  Pulvertofl  v.  Pulvertoft,  18  Id.  84.  In  the  first  of  these 
cases  Lord  Chancellor  Eldon  said  that  even  if  the  parties  had 
been  pure  volunteers,  and  not  a  wife  and  children,  they  migbt 
have  filed  their  bill  on  the  ground  of  their  interest  in  the  in- 
strument in  question,  making  the  trustees  and  the  grantor  par- 
ties. He  took  the  distinction  to  be,  ''  that  if  you  want  the 
assistance  of  the  court  to  constitute  you  a  cestui  que  trust,  and 
the  instrument  is  voluntary,  you  shall  have  no  aid;  as  upon  a 
covenant  to  transfer  stock,  if  it  rests  in  covenant,  and  is  purely 
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Toluntary,  the  court  will  not  execute  tliat  voluntary  covenant: 
but  if  the  party  has  completely  transferred  the  stock,  though 
it  is  voluntary,  yet  the  legal  conveyance  being  effectually  made, 
the  equitable  interest  will  be  enforced  by  the  court.  The 
actual  transfer  constitutes  the  relation  between  trustee  and 
cetiui  que  trust,  though  voluntary  and  without  good  or  meri- 
torious consideration;  and  the  court  would  execute  it  against 
the  trustee  and  author  of  the  trust." 

The  case  of  Pulvertqft  v.  Pulvertqft,  18  Yes.  84,  98,  proceeds 
upon  a  concessum  of  the  same  principles.  Now  I  can  not  perceive 
how  the  case  of  WdUwyn  v.  Coutts  can  be  reconciled  with  these 
cases:  for  in  that  case  there  was  a  trust  created  which,  upon 
the  principle  of  the  other  cases,  could  not  be  retracted  or  de- 
feated, except  by  a  sale  to  a  purchaser  for  valuable  considera- 
tion; which,  according  to  the  English  decisions,  avoids  a  previ- 
ous voluntaiy  conveyance.  In  Oarrard  v.  Lord  Lauderdale, 
indeed  (3  Sim.  1;  5  Oond.  Eng.  Ch.  1),  the  vice-chancellor 
attempts- to  reconcile  them,  but  to  my  mind  not  satisfactorily. 
We  shall  presently  see  in  what  manner  he  does  it.  At  present 
it  may  be  remarked  that  the  order  in  WaUwyn  v.  Couiia  seems 
to  have  been  made  without  having  been  much  considered,  or 
the  reasons  of  Lord  Eldon  would  have  appeared  in  the  report 
of  the  case.  Whether  he  reviewed  the  cases  of  Ellison  v.  Elli-' 
son  and  Pulvertofl  v.  Pulvertqft,  does  not  appear. 

This  case  of  WaUwyn  v.  Coutts,  however,  is  the  foundation  on 
which  the  other  cases  rest.  The  first  of  them  is  Oarrard  t. 
Lord  LaiLderddley  3  Sim.  1.  There  it  was  decided,  upon  the  au- 
thority of  WaUvjyn  v.  Coutts,  that  a  conveyance  by  a  debtor  to 
trustees  for  payment  of  scheduled  creditors,  who  do  not  execute 
the  deed,  or  conform  to  its  terms,  can  not  be  enforced  by  the 
creditors.  Now  WaUwyn  v.  Coutts  decides  no  such  principle. 
The  grantor  in  that  case  (the  duke  of  Marlborough)  did  not 
make  the  conveyance  for  the  payment  of  his  own  debts,  but  to 
pay  the  debts  of  his  son.  It  was  therefore  strictly  a  voluntaiy 
conveyance  on  his  part,  in  behalf  of  his  son  and  his  son's  cred- 
itors, from  whom  no  consideration  moved  to  him.  Admitting 
therefore  his  power  to  revoke  that  voluntary  conveyance,  shall 
it  be  inferred  that  he  would  have  had  the  power  of  revocation, 
if  the  deed  had  been  in  favor  of  his  own  creditors,  for  the  pay- 
ment of  his  own  debts,  and  therefore  founded  on  a  most  meri- 
torious and  valuable  consideration  ?  It  would  seem  not;  for  on 
the  first  supposition  he  was  only  resuming  what  he  had  imper- 
fectly given;  whereas,  on  the  second,  he  was  attempting  to 
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resume  what  he  had  in  fact  x>aid  away  to  bona  fide  creditors. 
The  decision  of  Lord  Eldon  does  not  therefore,  in  this  Tiew^ 
justify  that  of  Vice-chancellor  Shad  well.  But  the  vice-chancel- 
lor seems  to  think  that  the  marquis  of  Blandford  was,  in  the 
second  deed,  dealing  with  his  own  property,  and  had  a  right  to 
pay  his  own  creditors  as  he  thought  proper.  This  appears  to 
me,  first,  to  be  a  mistake  of  the  fact;  for  the  trustees,  after  pay- 
ing the  debts,  were  to  stand  seised  to  the  use  of  the  father  for 
life,  with  only  a  remainder  to  the  son  in  fee.  But  suppose  the 
whole  estate  in  him,  subject  to  the  trusts;  what  power  could  he 
have  over  trusts  created,  not  by  himself,  but  by  another,  and 
not  out  of  his  own  property,  but  the  property  of  that  other? 
Taking  as  he  did  under  that  deed,  he  must  have  taken  subject 
to  its  provisions,  and  to  the  trusts  which  it  declared.  He  could 
have  no  right  to  revoke  those  trusts,  whatever  might  be  the 
rights  of  his  father.  Bevocation  can  never  be  predicated  of  one 
who  did  not  himself  make  the  grant.  Lord  Eldon,  then,  could 
have  proceeded  on  no  such  solecism,  but  must  have  acted  on 
the  supposed  power  of  revocation  in  the  father,  because  the 
trust  being  voluntary  he  might  vary  it  as  he  pleased.  This, 
however  inconsistent  with  Ellison  v.  Ellison,  is  at  least  intelli- 
gible; while,  on  the  other  hand,  it  is  not  comprehensible  upon 
what  principle  the  son  could  revoke  a  deed  made  by  the  father 
for  the  benefit  of  the  son's  creditors. 

The  next  case  is  that  of  Acton  v.  Woodgate,  2  My.  &  E.  492;  8 
Cond.  Eng.  Ch.  97,  which  was  decided  upon  the  authority  of 
WcUlwynY.  Coutts  and  Oarrard  v.  Lord  Lauderdale;  and  if  they 
are  overthrown,  it  is  without  any  just  foundation. 

The  case  of  Page  v.  Broom,  4  Buss.  6,  is  the  last  to  be  con- 
sidered. It  is  stated  in  the  abstract  of  the  case,  that  where  a 
debtor,  by  deed  poll,  directs  {inter  cUia)  the  receiver  of  the  rents 
of  his  estate  to  keep  down  the  interest  of  a  debt,  the  direction 
does  not  create  a  trust  in  favor  of  the  creditor,  if  it  be  without 
consideration  and  without  the  privity  of  the  creditor.  Upon 
looking  into  the  case,  I  can  find  nothing  to  justify  this  report 
of  its  principles.  It  is  exceedingly  complicated  in  its  facts,  and 
does  not  seem  to  mo  to  be  very  clearly  stated.  From  what  ap- 
pears, I  should  take  it  that  the  deed  poll  was  not  held  ineffi- 
cient at  all.  Nothing  is  said  of  its  being  without  consideration 
or  privity  of  the  creditor;  but  because  it  was  inferior  to  the 
lien  of  another  creditor's  mortgage,  it  was  postponed  to  that 
lien.  Admitting,  however,  that  the  case  was  decided  accordiug 
to  the  abstract,  yet  it  can  have  no  influence  upon  this  case* 
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The  estate  being  already  in  trastees,  and  the  legal  title  out  of 
the  grantor,  the  deed  poll  may  have  been  considered  in  the 
light  of  a  power  of  attorney  revocable  at  the  will  of  the  maker, 
or  of  an  order  upon  a  particular  fund  not  passed  into  the  hands 
of  the  drawee,  and  therefore  not  operating  an  equitable  assign- 
ment of  the  fund.  The  deed  appears  to  have  been  a  mere  di- 
rection to  the  trustees  to  apply  the  surplus  to  that  particular 
debt.  It  did  not  pass  the  legal  title,  for  that  was  already  in 
the  trustees.  Nor  did  it  pass  an  equitable  interest,  for  there 
was  no  decisive  evidence  upon  its  face  of  its  intending  to  do  so. 
It  was,  at  most,  equivocal.  It  might  have  been  designed  either 
as  matter  of  contract,  in  which  case  there  would,  upon  the 
principles  I  have  advanced,  have  been  an  irrevocable  trust;  or 
it  might  have  been  intended  as  a  mere  arrangement  of  the 
maker's  funds,  and  of  course  subject  to  be  changed  at  pleasure. 
Which  was  it?  Its  features  strongly  indicated  the  latter.  For 
the  instrument  was  a  deed  poll  for  the  direction  of  the  trustees, 
to  which  the  creditor  was  not  party  or  even  privy,  and  in  its 
form  it  was  a  mere  direction  to  the  receivers  to  pay  surpluses 
towards  the  discharge  of  the  particular  debt,  instead  of  being 
an  authority  to  the  creditor  to  demand  them.  Such  an  instru- 
ment may  well  have  been  regarded  as  no  contract  with  the 
creditor,  but  a  mere  direction  to  the  trustees.  In  this  view  of 
the  subject,  it  is  clear  that  the  case  of  Page  v.  Broom  does  not 
decide  our  case,  for  here  there  was  an  express  trust  in  behalf  of 
the  creditors.  « 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  trust  deed 
in  this  case  (unless  it  was  fraudulent  in  fact  or  in  law)  was  valid; 
that  it  passed  the  legal  title  to  the  trustees,  thereby  intercepting 
the  lien  of  the  judgment;  that  the  judgment  lien  thus  became 
a  mere  equity,  and  that  it  was  subsequent,  and  therefore  inferior 
to  the  equity  of  the  creditors  which  attached  upon  the  execu- 
tion of  the  deed.  Let  us  next  inquire  whether  there  was  any- 
thing fraudulent  in  the  deed  itself.  I  have  already  said,  I  can 
see  no  evidence  of  actual  fraud  in  this  case.  Is  there  anything 
in  the  deed  which  renders  it  fraudulent  in  contemplation  of  law? 

The  first  objection  is  to  the  preference  of  creditors;  which  has 
been  already  examined  and  overruled.  Next,  it  is  said  that  the 
deed  was  a  fraud  upon  the  creditors  generally,  because  it  de- 
manded a  general  release  of  the  whole  debt  of  each  creditor, 
upon  payment  of  a  part.  On  this  subject  a  distinction  has  been 
made  in  the  cases,  between  the  conveyance  of  the  whole,  and  the 
conveyance  of  part  only  of  the  debtor's  property,  upon  con- 
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dition  that  the  creditors  should  compound^  and  accept  a  part  of 
their  debts,  and  give  a  release  for  the  residue.  The  former  is 
considered  admissible  and  valid;  the  latter  as  oppressive  apon 
the  creditors,  and  as  fraudulent  and  pernicious  in  its  tendencies: 
Seaving  v.  Brinkerhoff,  5  Johns.  Oh.  332.  The  English  cases 
are  all  founded  upon  the  conoessium  of  the  principle  that  soch 
compositions  are  lawful,  where  the  party  has  conveyed  the  whole 
of  his  property,  and  there  is  no  concealment  or  underhand 
agreement  with  particular  creditors:  GockahoU  t.  Bennett,  2  T. 
B.  763;  Jackaon  v.  Loma8,  4  Id.  166.  Such  compositions  are 
in  the  spirit  of  the  bankrupt  laws,  and  can  not  therefore  be 
branded  with  the  imputation  of  fraud.  *' Humanity  and 
policy,"  says  the  chief  justice  of  the  United  States,  **  plead  so 
strongly  in  favor  of  leaving  the  pi*oduct  of  his  future  labor  to 
the  debtor  who  has  surrendered  all  his  property,  that  in  everj 
commercial  country  known  to  us,  except  our  own,  the  principle 
is  established  by  law."  (He  means  that  the  principle  is  estab- 
lished by  statute  law,  and  compulsory.)  **  This  furnishes  a  very 
imposing  argument  against  its  being  a  fraud:  *'  Brcuhear  v.  We^ 
etc.,  7  Pet.  615.  It  is  difficult  indeed  to  imagine  on  what  principle 
the  right  of  composition,  by  the  assent  of  the  creditors,  can  be 
contested,  if  the  right  of  preference  be  conceded.  He  who 
gives  up  his  all,  and  who,  in  doing  so,  has  a  right  to  pay  one  in 
exclusion  of  others,  can  not  justly  be  charged  with  fraud,  be- 
cause he  prefers  those  who  humanely  surrender  all  claim  to  his 
future  labors.  To  set^  aside  such  preference  as  fraudulent, 
is  to  deny  the  right  to  prefer,  which  on  all  hands  is  conceded. 
Accordingly  such  agreements,  if  executed,  are  acknowledged  to 
be  valid  and  binding:  HecUhcote  v.  Crookshanks,  2  T.  B.  24;  lAfnn 
v.  Bruce,  2  H.  Bl.  317. 

But  it  is  not  less  true,  that  if  they  are  of  only  part  of  the 
debtor's  property,  the  transaction  is  oppressive  upon  the  credit- 
ors and  fraudulent.  A  debtor  is  bound  by  duty  to  devote  the 
whole  of  his  property  to  the  satisfaction  of  his  creditors'  de- 
mands: 7  Pet.  614.  He  can  have  no  right,  while  he  is  full 
handed,  to  extort  from  them  a  release  of  part  of  their  just  claims. 
"  Such  release  is  not  voluntary  on  their  part,  and  it  is  without 
any  other  consideration,  than  the  apprehension  that  by  non- 
compliance they  may  lose  their  whole  demands.  It  is  induced 
by  the  necessity  arising  from  the  certainty  of  being  postponed 
to  all  those  creditors  who  accept  the  terms  by  giving  a  release. 
It  is  not,  therefore,  voluntary:"  Id.  615.  It  is  a  contrivance  oa 
the  debtor's  part  to  protect  and  secure  a  part  of  his  property 
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from  his  creditors,  and  is  therefore  distinctly  in  conflict  with 
that  statute  which  avoids  eyery  contract  or  conveyance  of  a 
debtor,  contrived  of  purpose  to  hinder,  delay,  or  defraud  his 
just  creditors.  He  may  protect  his  person  indeed  by  a  fair 
composition,  and  a  surrender  of  all  his  property,  but  he  can 
not  protect  a  part  of  that  property  by  giving  up  another  part. 
Such  an  attempt  is  fraudulent  and  void:  5  Johns.  Gh.  332. 

In  this  case,  however,  I  think  the  deed  essentially  complies 
with  the  requirements  of  the  law.  The  bill  itself  states  that  it 
conveyed  the  whole  property  of  the  debtor,  and  the  character  of 
the  instrument  confirms  the  statement.  It  is  therefore  unassail- 
able on  the  ground  just  examined. 

Next  it  is  said  that  the  deed  is  fraudulent  because  of  the 
reservation,  out  of  the  trust  fund,  of  the  small  sum  of  throe 
hundred  and  fifty  dollars,  for  the  purpose  of  paying  some 
'*  small  debts  of  high  honorary  obligation,  not  then  liquidated 
or  ascertained."  This  reservation,  for  so  laudable  a  purpose, 
out  of  the  avails  of  a  very  large  and  valuable  estate,  can  not,  I 
think,  be  void  in  itself;  but  I  feel  assured  that  it  can  not  render 
the  deed  void  as  to  the  creditors  who  are  secured  by  it.  So  too 
with  respect  to  the  shares  of  those  who  should  refuse  the  com- 
position. It  is  provided  in  deed  that  the  surplus,  if  any,  after 
paying  off  those  who  accept  the  deed,  shall  be  repaid  to  the 
grantor;  but  until  all  who  accept  are  ful]y  paid,  he  is  to  get 
nothing.  In  this  respect  the  case  differs,  I  think,  from  Hyslop 
V.  Clarke,  U  Johns.  458,  and  Ayjstin  v.  Bell,  20  Id.  442  [11  Am. 
Dec.  297].  For  here  the  pro  rata  shares  of  those  who  come  into 
the  composition  are  to  be  increased,  whereas  in  those  cases  it 
was  otherwise.  In  the  first,  the  refusal  of  any  vacated  the  trust 
as  to  all;  and  in  the  last  the  shares  or  proportions  of  those 
refusing  were  to  be  paid  to  the  grantor  himself,  and  were  not 
to  go  to  increase  the  dividend  of  those  who  should  come  into 
the  composition;  and  this  is  a  material  ground  of  the  court's 
opinion:  See  page  448.  Such  also  was  the  case  of  Burd  v. 
Smiihy  4  Dall.  76.  But  be  this  as  it  may,  I  can  not  agree  that 
all  the  creditors  are  to  lose  the  benefit  of  this  security  for  the 
payment  of  their  debts,  because  an  improper  provision,  deemed 
fraudulent  by  construction  of  law,  has  been  inserted  in  the  deed. 
I  am  aware  that  a  distinction  has  been  taken  and  sustained  in 
some  cases,  between  a  deed  avoided  by  statute,  and  one  which 
is  only  constructively  fraudulent  upon  equitable  principles :  14 
Johns.  458;  20  Id.  442. 

But  I  think  there  is  another  distinction.     Where  a  deed  is 
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made  for  the  securitj  of  various  creditors,  whose  claims  are 
distinct  and  unmingled  with  each  other,  and  where  part  are 
illegal  and  fraudulent,  and  another  part  are  fair  and  untainted 
with  fraud,  the  security  shall  not  be  avoided  as  to  the  latter, 
provided  they  have  given  no  aid,  in  any  way,  to  the  concoction 
of  the  fraud.  A  deed  of  that  character  ought  to  be  considered 
distributively,  and  while  it  is  avoided  in  part,  it  should  be 
effectuated  as  far  as  it  is  good.  If  it  were  otherwise,  then  a 
deed  of  trust  to  secure  the  payment  of  ninety-nine  just  debts 
would  be  avoided  by  the  fact  that  the  hundredth  was  for  usoiy 
or  gaming;  for  the  statute  has  declared  all  gambling  or  usuri- 
ous securities  to  be  void.  This  can  not  be:  and  accordingly 
this  court  in  the  case  of  Kemper  v.  Kemper  etc,,  3  Band.  8,  de- 
cided that  where  the  transaction  is  of  such  a  nature  that  the 
good  consideration  can  be  separated  from  the  bad,  the  court 
will  separate  them,  and  consider  the  deed  valid  so  far  as  it  is 
entirely  distinct  from  and  unaffected  by  the  illegal  considera- 
tion. So  in  Skipwilh  v.  Strolher  etc..  Id.  214,  where  part  of 
a  bond  was  for  gaming:  and  so  in  Fleettoood  v.  Janaen,  2  Atk. 
4G7,  there  cited,  a  mortgage,  in  part  for  money  lost  at  plaj, 
was  avoided  as  to  that,  but  held  as  a  security  for  what  was 
justl}'  due.  I  am  aware  indeed  that  in  Oarland  v.  Bives  the 
deed  was  avoided  in  toto ;  but  there  a  gross  fraud  was  com- 
mitted upon  the  creditor,  and  the  case  affords  no  precedent  for 
the  case  at  bar.  But  even  in  that  case  Judge  Oreen  admita 
that  a  deed  may  be  good  as  to  part  of  the  grantees,  and  void 
as  to  others:  4  Rand.  309  [15  Am.  Dec.  75G].  As  where  a  deed 
is  made  to  secure  a  just  debt,  and  the  equity  of  redemption  is 
reserved  to  a  stranger  or  to  the  family  of  the  debtor;  such  a 
deed  would  be  valid  as  to  the  creditor,  but  void,  in  respect  to 
other  creditors,  as  to  the  reservation  of  the  equity  of  redemp- 
tioD :  Id.  So  here,  the  deed  is  truly  of  no  effect  as  to  other 
creditors  in  so  far  as  the  surplus  goes,  but  it  is  valid  and  avail- 
able as  a  security  to  the  creditors  specified,  and  those  assent- 
ing to  the  composition. 

Next  it  is  said  that  the  creditors  are  delayed  by  this  deed. 
This  objection  admits  of  a  like  answer  with  the  lost.  But  it 
may  be  added  that  a  like  objection  was  made  and  overruled  iu 
the  case  in  the  supreme  court  of  the  United  States,  already 
cited:  7  Pet.  616.  It  was  carefully  considered  by  the  court, 
who  felt  its  force.  But  the  chief  justice  observed  that  '*  the 
property  is  not  entirely  locked  up.  A  court  of  equity  will  com- 
pel the  execution  of  the  trust,  and  decree  what  may  remain  to 
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those  creditors  who  have  not  acceded  to  the  deed."  He  then 
proceeds  to  examine  the  Pennsylvania  decisions  upon  the  point, 
and  though  he  obviously  felt  a  difficulty,  yet  he  followed  them 
in  affirming  the  validity  of  the  deed.  I  am  not  aware  of  any 
material  difference  between  the  law  of  Pennsylvania  and  that 
of  Virginia  on  this  subject,  and  I  therefore  incline  to  think  the 
cases  are  entitled  to  some  respect.  But  I  acknowledge  that, 
independent  of  them,  I  can  not  believe  that  a  mortgage  or  deed 
of  trust  is  void  because  the  mortgagor  or  debtor,  after  providing 
for  the  payment  of  the  debt,  declares  the  residue  to  be  for  his 
own  use.  Such  is  the  ordinary  course  of  all  transactions  of 
that  kind,  and  to  impeach  them  would  be  to  avoid  every  mort- 
gage or  security  given  by  an  embarrassed  debtor. 

I  have  now  waded  through  all  the  questions  in  the  case  save 
one;  and  in  that  only  do  I  find  error.  I  think  it  very  clear  that 
the  appellant  had  a  right  to  an  account  of  the  trust  fuud,  and 
to  the  payment  of  his  debt  out  of  the  surplus,  if  any,  after  sat- 
isfying the  scheduled  creditors  and  those  who  acceded  to  the 
composition.  I  am  of  opinion,  therefore,  to  reverse  the  decree, 
and  send  the  cause  back  for  an  account  and  further  proceedings. 

Decree  reversed,  and  cause  remanded  for  further  x^i^oceed- 
ings. 

Bbooks,  J.,  absent. 


Prsfebenos  in  a  Deed  of  Assignment  given  to  one  cIms  of  orecliton 
over  another  will  not  invalidate  the  deed:  Niolon  v.  Douglas,  SO  Am.  Deo. 
368;  Cntu^ord  v.  Taylor,  26  Id.  379  and  note  584,  where  the  subject  is  treated 
at  length. 

Pbovision  in  Deed  ot  Assignment  Exacting  Release  as  condition  pre- 
cedent to  enjoying  the  benefits  conferred  by  the  deed,  is  valid:  Niolon  v.  Douq^ 
Im,  30  Am.  Dec  368.  A  dififerent  result  was  reached  in  Atkimon  v.  Jordan, 
24  Id.  281,  in  the  note  to  which  case  the  prior  decifdons  in  this  series  are  col- 
lected.    See  also  note  to  Borden  v.  Sumner,  16  Id.  340. 

Assignment  for  Benefft  of  such  Creditors  as  may  Assent  to  its 
Terms  is  invalid  as  against  a  dissenting  creditor,  in  so  far  as  respects  the  sur- 
plus fund  not  required  for  tlie  payment  of  the  debts  of  the  assenting  creditors: 
Borden  v.  Sumner,  16  Ain.  Deo.  340. 

Acceptance  of  a  Deed  will  be  Presumed  in  favor  of  the  grantee,  where 
tlie  deed  is  absolute  in  form,  and  beneficial  to  him:  ChurcJi  v.  Oilman,  30  Am. 
Dec  82. 

Trustfee  Holding  Title  to  Property  Assigned  for  Benefit  of  Cred- 
rroBs  may  not  destroy  the  trust  after  he  has  once  accepted  it,  by  a  renun- 
oiatiou  thereof  and  a  reconveyance  to  the  grantor,  though  at  the  time  that 
he  thus  attempts  its  destruction,  the  cestuis  qwe  trust  of  the  deed  have  by  no 
positive  act  evidenced  their  acceptance:  ScuU.  v.  jReeves,  29  Am.  Deo.  694. 
am.  Dmo,  Vox..  XXXI-43 
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KiNNAIBD   V.  WniTiTAMS, 

[8  LxzaH,  400.] 

LiaATBs  Olaimino  ukdxr  Will  that  Devisxs  awat  Pbopkbtt  of  which 
Hx  IS  OwmER  can  have  the  benefit  of  hiB  legacy,  only  npon  renooncing 
in  favor  of  the  devisee  his  right  to  the  property  devised. 

DXVISEB  WHOSE  ClaIH  IS    DEFEATED    BT    THE    ASSERTION    B7    A    LSOATKE 

of  title  paramount  to  the  will,  is  entitled  to  the  legacy  of  aach  legatee. 
BxMUNCiATiON  OF  A  HusBANi>*s  VViLL  BY  THE  Wiix>w,  to  entitle  her  to 
claim  as  in  case  of  intestacy,  must  be  in  strict  compliance  with  the  tenni 
of  the  statute,  and  is  not  therefore  sufficiently  expressed  by  the  institu- 
tion of  a  suit  claiming  title  to  property  devised,  by  title  paramoont  to 
the  will. 

Bell  in  equity.  Isaac  Williams,  by  his  last  will  and  testa- 
menty  bequeathed  to  his  wife  certain  personal  estate,  and  also 
a  life  interest  in  all  of  his  real  estate.  Within  a  year  from  Mr. 
Williams'  death,  his  widow  instituted  a  suit  in  chancery  against 
the  persons  interested  under  the  provisions  of  the  will,  in  the 
real  estate  devised,  after  the  determination  of  her  life  estate, 
in  which  she  asserted  her  absolute  right  to  such  real  estate  by 
title  paramount  to  the  will.  This  claim  she  ultimately  estab- 
lished. Upon  the  death  of  Mrs.  Williams,  the  present  plaintiff, 
claiming  as  her  executor,  filed  this  bill,  to  which  the  adminis* 
trator  of  Hezekiah  Bukey,  the  sole  executor  of  Mr.  Williams, 
was  party  defendant,  setting  forth  the  above  facts,  and  that 
thereby  it  appeared  that  Mrs.  Williams  had  renounced  her  hus- 
band's will,  and  was  therefore  entitled  to  the  share  in  her  hus- 
band's estate  to  which  she  would  have  had  right,  had  he  died 
intestate,  or  if  not,  that  then  she  was  entitled  as  legatee  to  the 
personal  property  bequeathed  her  by  the  wUl.  The  plaintiff 
prayed  an  accounting,  and  the  payment  to  him  of  the  personal 
estate  to  which  Mrs.  Williams  was  entitled  as  above.  Defend- 
ant answered,  denying  plaintiff's  right  upon  the  facts  stated. 
The  judgment  pronounced  below  was  as  follows: 

'*  This  case  is  understood  as  follows.  (Here  the  judge  made  a 
statement  of  the  case,  and  recited  the  provisions  of  the  testator's 
will.)  This  disposition  of  an  estate  over  which  the  testator  evi- 
dently regarded  himself  as  having  an  entire  control,  carries 
on  the  face  of  it  the  leading  objects  of  his  mind;  which  were, 
1.  An  ample  provision  for  his  widow  for  life,  who  was  advanced  in 
years  and  left  childless;  2.  The  use  of  the  land,  after  her  death, 
by  the  husband  of  his  deceased  daughter  (who  had  left  no  issae) 
during  his  life;  8.  A  provision  for  some  of  the  branches  of  his 
own  family.     These  intentions,  so  far  as  relates  to  the  intended 
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bounty  to  Henderson,  bad  he  survived  the  widow,  and  to  the 
other  devisees  in  remainder,  have  been  defeated  by  the  title  of 
Mrs.  Williams  to  the  land,  paramount  tbe  will:  and  can  she, 
under  such  circumstances,  take  the  land  and  defeat  the  provis- 
ions of  the  will  in  relation  thereto,  and  yet  be  entitled  to  the 
personalty  devised  to  her,  or  the  legal  portion  thereof  secured 
to  her  in  a  case  of  intestacy  ? 

In  Stewart  v.  Henry,  Vern.  &  S.  53,  the  rule  is  stated  in  clear 
terms,  that  where  a  devisee  takes  a  gift  under  the  will,  the  law 
annexes  a  condition  to  the  gift,  that  he  shall  not  dispute  any 
other  part  of  the  will,  even  though  another  part  gives  away  from 
him  something  to  which  he  had  an  undoubted  right.  To  this 
rule  there  are  some  exceptions,  but  none  of  them  t^pply  to  thisi 
case.  As  a  corollary  from  this  proposition,  I  presume  it  follows\ 
that  if  the  devisee  insists  upon  his  paramount  right,  he  sur- 
renders the  devises  in  his  favor.  In  Wilson  v.  Mount,  3  Yes. 
191,  it  was  decided  that  a  person  entitled  under  a  will,  and 
also  paramount  and  against  it,  must  elect.  In  Vane  v.  Lord 
Dungannon,  2  Sch.  &  Lef.  130,  the  court  held  that  where  a 
will  proceeds  upon  a  mistake,  a  devisee,  insisting  upon  the  benefit 
of  such  mistake,  must  relinquish  what  the  will  gives  him.  In 
Moore  v.  Butler,  Id.  267,  it  is  said:  1.  That  no  person  puts  him-^ 
self  in  a  capacity  to  take  under  an  instrument,  without  perform*- 
ing  the  conditions  of  it,  expressed  or  implied;  and  2.  That  the 
foundation  of  the  rule  of  election  is,  that  a  person  can  not  ac- 
cept and  reject  the  same  instrument:  and  that  this  rule  is  equally 
applicable  to  every  species  of  instrument,  whether  deed  or 
will.  The  same  doctrine  will  be  found  iu  various  cases,  and 
among  others  in  TheUasson  v.  Woodford^  13  Ves.  209;  Dashwood 
v.  Peyton,  18  Id.  41;  Welby  v.  Welby,  2  Ves.  &  B.  187;  GreUon 
V.  Howard,  1  Swanst.  409. 

In  CogdeWs  Executor  v.  Hi8  Widow  etc,  3  Desau.  388,  it  was 
decided,  in  South  Carolina,  that  where  a  testator  has  a  right  to 
dispose  of  some  property,  and  no  nght  to  dispose  of  some  other 
property,  which  is  vested  in  others  beyond  his  control,  and 
makes  disposition  by  his  will  of  both,  those  entitled  to  tbe 
property  which  testator  had  no  right  to  dispose  of  shall  not  take 
any  benefit  under  the  will,  unless  they  acquiesce  in  the  disposi-^ 
tion  made  by  the  testator  in  relation  to  their  property.  Iu  Up- 
•haw  V.  TJpshaw  et  al.,  2  Hen.  &  M.  381  [3  Am.  Dec.  632], 
our  court  of  appeals  recognize  and  affirm  the  whole  of  the  doc* 
trine  here  discussed.  Judge  Boane  states  the  settled  doctrine 
V>  be,  "  that  no  man  shall  disappoint  the  will  under  which  he 
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claims,  and  that,  therefore,  if  a  man  bequeath  to  another  prop- 
erty to  which  he  has  no  title,  bat  which  belongs  to  a  third  per- 
son, to  whom  he  gives,  by  the  same  will,  other  parts  of  his 
estate,  such  third  person  must  elect,  and  convey  his  property  to 
the  devisee,  or  he  can  not  take  the  property  devised  to  him." 
And  his  reasoning  upon  this  point  is,  to  my  mind,  conclusive  of 
the  first  question. 

Bebecca  Williams,  by  her  recovery,  has  converted  the  estate 
for  life,  devised  to  her,  into  an  estate  of  inheritance.  She  has 
thereby  defeated  the  intentions  of  the  testator  to  provide  for 
the  collateral  branches  of  his  family,  and  invested  the  present 
plaintiff,  who  was  not  within  the  bounty  of  the  testator,  with  a 
fee-simple  estate  in  the  land.  In  the  language  of  Judge  Boane, 
she  has  disappointed  the  will  of  the  testator,  and  can  not, 
therefore,  be  permitted  to  assert  a  right  under  the  devises  ia 
her  favor;  nor  can  the  present  plaintiff  be  in  a  more  favorable 
eituation.  I  hold  it  unnecessary  to  enter  into  a  process  of 
reasoning  to  show  that  the  recovery  of  the  land,  and  the  devis- 
ing of  it  in  a  different  channel  from  that  intended  by  the  testa- 
tor, was  not  only  an  election,  but  an  actual  taking  in  contraven- 
tion of  the  will.  Indeed,  in  the  first  bill  filed,  the  plaintifl 
charges  the  recovery  of  the  land  as  constituting  a  renunciation 
of  the  will  and  of  the  devises  under  it,  and  claims  in  right  of 
his  testatrix  such  portion  of  the  personal  estate  as  Mrs.  Williams 
would  have  been  entitled  to,  if  her  husband  had  died  intestate. 

Without  entering  into  the  inquiry  as  to  what  were  the  rights 
of  the  wife  at  common  law,  so  ful]y  discussed  in  LigkLfoo^M 
Eafrs  etc.  v.  Cdgin  et  tix.,  5  Munf.  42,  we  may  safely  adopt  the 
oonclusion  that  in  Virginia  a  widow,  where  no  settlement  has 
been  made,  can  only  acquire  an  interest  in  the  personal  estate 
of  her  deceased  husband,  by  virtue  of  some  devise  in  his  will, 
if  he  makes  one;  by  renouncing  the  will  as  provided  by  the  act 
of  1785,  now  constituting  the  twenty-sixth  section  of  the  one 
hundred  and  fourth  chapter  in  the  revisal  of  1819;  or  under  the 
twenty-ninth  section  of  the  same  chapter,  where  the  husband 
dies  intestate.  If  the  views  hereinbefore  taken  are  correct, 
Mrs.  Williams  could  not  take  any  benefit  from  the  devises  of 
the  personal  estate  in  her  favor.  She  can  not  take  as  dis- 
tributee under  the  twenty-ninth  section,  because,  as  to  Isaao 
Williams'  estate,  there  was  not  an  intestacy.  His  will  ib  be- 
fore us,  and  excludes  her  from  the  moiety  of  the  personal  estate 
given  by  that  section  to  widows  whose  husbands  die  intestate 
to  goods  and  chattels,  or  any  part  thereof  ^  if  there  be  no 
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ebild.  It  jet  remains  to  ascertain  whether  her  election  to  take 
the  land  in  her  own  right  operates  so  as  to  let  her  in  as  a  dis- 
tributee under  the  twenty-sixth  section. 

In  Jbylor  and  Wife  v.  Brownr  et  al,,  2  Leigh,  419,  the  court 
decide  that  the  renunciation  of  the  will  Is  an  immaterial  cir- 
cumstance, with  reference  to  the  right  of  the  wife  to  take  by 
election  against  the  will;  and  that  taking  out  letters  of  admin- 
istration with  the  will  annexed  did  not  amount  to  an  election 
to  take  under  the  will.  In  that  case  the  question  was,  whether 
Mr&  Taylor's  election  to  take  under  the  deed,  and  against  the 
win,  could  be  made  in  any  other  form  than  that  of  a  renuncia- 
tion, in  the  manner  and  time  prescribed  by  the  act  of  assembly. 
The  chancellor  held  that  it  could  not,  and  decided  against  her. 
The  court  of  appeals  was  of  opinion  that  this  statute  had  no 
relation  to  a  case  of  election  to  take  by  title  paramount  to  the 
will,  or  under  the  provisions  of  the  will,  and  reversed  the 
decree.  Taylor  and  wife  offered  to  account  for  all  the  prop- 
erty not  conveyed  by  the  deed  to  Mrs.  Taylor;  and  conse- 
quently the  question,  what  interest  she  took  as  distributee,  or 
whether  she  could  take  anything  in  that  character,  did  not  arise 
in  the  cause,  nor  was  any  opinion  expressed  on  that  point. 

The  power  of  disposing  of  personal  property  by  will,  to  the 
exclusion  of  the  wife,  is  only  restrained  by  the  act  of  assembly 
authorizing  her  to  renounce  the  provisions  of  the  will,  in  the 
manner  therein  provided,  and.  giving  her,  as  a  consequence 
thereof,  a  share  in  the  distribution.  This  Mrs.  Williams  did 
not  do. 

I  am  of  opinion  therefore:  1.  That  by  recovering  the  land  in 
fee,  and  thereby  defeating  the  intentions  of  the  testator,  Mrs. 
Williams  was  precluded  from  claiming  as  legatee;  and,  2.  Thai 
failing  to  ^enounce  the  provisions  of  the  will  in  her  favor,  in 
the  manner  and  within  the  time  prescribed  by  the  statute,  she 
did  not  entitle  herself  to  claim  as  distributee  of  the  personal 
estate,  if  such  renunciation  would,  after  the  election  which  she 
made,  have  conferred  such  right:  and  consequently  her  devisee 
and  personal  representative,  the  present  plaintiff,  is  not  enti- 
tled to  recover  on  either  of  those  grounds. 

The  circuit  court  accordingly  dismissed  the  bill  with  oosts; 
and  the  plaintiff  appealed  to  this  court  from  the  decree. 

Fisher,  for  the  appellant. 

Summers,  contra. 

Oabb,  J.    I  am  for  affirming  this  decree;  and  I  take  pleasure 


G62  En^NAiBD  V.  Williams.  [Tirgiiuft, 

in  declaring  that  the  opinion  of  the  judge  in  the  court  below 
has  placed  the  subject  in  a  light  so  strong  and  clear,  as  to  ren* 
der  it  hardly  necessary  to  say  a  word.  The  widow  could  not 
claim  under  the  twenty-ninth  section  of  our  statute  of  wills,  as 
in  a  case  of  intestacy,  because  we  have  before  us  the  will  of 
her  husband.  She  could  not  claim  under  the  twenty-sixth  sec- 
tion, as  renouncing  the  will,  because  such  renunciation  must  be 
made  within  twelve  months  after  the  husband's  death,  before 
the  general  court,  or  court  having  jurisdiction  of  the  probate 
of  the  will,  or  by  deed  executed  in  the  presence  of  two  or  more 
credible  witnesses;  and  she  has  done  neither  of  these  things. 
She  must  then,  by  the  express  words  which  close  the  twenty- 
sixth  section,  be  held  to  take  under  the  will.  But  she  has  pre- 
cluded herself  from  doing  this,  by  her  election  to  claim  against 
the  will:  for  she  has  sued  for  and  recovered,  in  fee,  by  title 
paramount  the  will,  the  tract  of  land  which  the  testator,  con- 
sidering it  his  own,  had  devised  to  her  for  life,  and  to  others 
after  her.  By  this  step  she  has  disappointed  and  defeated  %Le 
whole  scheme  of  the  will:  and  the  doctrine  of  election,  that 
you  can  not  claim  under  a  will,  deed,  or  other  instrument,  and 
against  the  same  instrument,  is  too  well  settled  to  need  that  I 
should  quote  cases  in  support  of  it. 

I  am  for  affirming  the  decree,  and  can  not  but  express  some 
surprise  that  the  appeal  should  ever  have  been  granted. 

TuoKEB,  P.  The  authorities  cited  by  the  judge  of  the  cir- 
cuit court  who  rendered  this  decree,  establish  beyond  question 
the  position  that  the  decedent,  Bebecca  Williams,  by  asserting 
her  individual  right  to  the  real  estate  devised  away  by  her  hus- 
band's will,  and  thus  disappointing  that  will,  forfeited  all  her 
rights  under  it.  No  principle  has  been  more  incontrovertibly 
settled  than  this,  that  where  a  devisee  under  a  will  sets  up  a 
claim  to  property  devised  by  the  same  will  to  another,  he  must 
either  release  his  right  to  that,  or  be  excluded  from  the  devise 
to  himself:  Upshaw  v.  Upshaw  el  at,,  2  Hen.  &  M.  381;  WUson, 
V.  Lord  Jbwnshend,  2  Yes.  jun.  697.  In  this  latter  case,  Lord 
Bosslyn  says:  *' You  can  not  act,  you  can  not  come  forth  to  a 
court  of  justice,  claiming  in  repugnant  rights.  When  you 
claim  under  a  deed,  you  must  claim  under  the  whdle  deed 
together.  You  can  not  take  one  clause,  and  desire  the  court 
to  shut  their  eyes  against  the  rest.  Suppose  in  a  will,  a  legacy 
is  given  to  you  by  one  clause;  by  another,  an  estate  of  which 
you  are  in  possession  is  given  to  another:  while  you  bold  that, 
70U  shall  not  claim  the  legacy.     You  can  not  dispute  the  own* 


July,  1836.]  KiNNAiRD  v.  Williams.  663 

ersliip.  So  in  the  case  of  personal  legacies.  If  a  specific 
thing  belonging  to  one  of  the  legatees  is  by  the  will  given  to 
another,  the  legatee  can  not  hold  both.  He  must  make  him- 
self competent  to  take  the  legacy,  by  giving  up  the  specific 
thing."  In  this  case,  Mrs.  Williams  has  actually  sued  for  and 
recovered  the  land,  and  has  thus  entirely  disappointed  the  will. 
She  must  therefore  give  up  all  claims  under  the  will. 

I  do  not  mean  to  deny  that  there  may  be  cases  in  which  the 
interest  given  by  the  will,  will  not  be  considered  as  altogether 
forfeited,  but  only  quousque  (as  the  phrase  is);  that  is,  the 
subject  devised  will  be  sequestered  until  satisfaction  is  fully 
made  to  the  disappointed  object  of  the  testator's  bounty:  Oreen 
v.  Cfreefi,  19  Ves.  669;  S.  C,  2  Meriv.  95.  As,  if  the  legacy 
was  of  ten  thousand  dollars,  and  the  property  claimed  was 
only  a  single  slave;  though  the  legatee  asserted  his  title  to  the 
slave,  he  would  still  have  a  right  to  the  excess  above  his  value. 
So  here,  had  the  plaintiff  rested  this  case  upon  the  allegation 
that  the  legacy  was  worth  more  than  the  land  recovered,  he 
would  have  had  a  right  to  the  excess.  But  this  is  not  pre- 
tended, nor  is  it  probable;  and  the  modification  of  the  general 
principle,  therefore,  can  not  properly  be  applied  to  this  case. 

We  come  next  to  inquire  whether  the  widow  has  entitled  her- 
self to  demand  her  distributable  share  of  the  estate,  either  upon 
the  ground  of  a  supposed  intestacy  as  to  part,  or  upon  the 
ground  of  a  supposed  renunciation  of  the  will  as  to  the  whole. 
As  to  the  first,  there  is  no  pretense  for  saying  there  is  an  intes- 
tacy as  to  that  portion  which  she  has  forfeited  by  claiming  the 
land.  For  it  is  actually  devised  to  her,  and  is  construed  to  go 
to  those  whom  she  has  disappointed  by  her  claim,  in  part  satis- 
faction for  their  loss.  As  to  the  second.  By  the  act  1  Bev. 
Code,  c.  104,  see.  26,  it  is  provided  that  the  renunciation  shall 
be  made  within  one  year:  and  this  with  a  view  to  enable  the 
executor,  and  all  parties  concerned,  to  know  within  a  con- 
venient time  what  course  the  widow  may  choose  to  take,  and 
what  disposition  is  to  be  made  as  to  other  distributees, 
legatees,  etc.  If  the  renunciation  were  indefinitely  postponed, 
specific  legatees  and  others  must  in  like  manner  be  held  in 
suspense  for  indefinite  periods,  which  would  be  greatly  vexa< 
tious.  The  time  therefore  was  fixed  to  a  single  year,  which 
affords  to  the  widow  ample  leisure  for  reflection,  while  it  de- 
termines her  choice  early  enough  to  avoid  any  material  injury 
to  others  iuterested  in  the  estate. 

Again,  observe  how  the  renunciation  is  to  be  made,  and  b^ 
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fore  what  tribunal.  It  is  to  be  made  before  the  general  court, 
or  the  court  of  probate,  or  bj  deed  executed  in  the  presence  of 
two  witnesses;  and  the  act  must  be  no  equivocal  act,  which 
may  be  avowed  or  disavowed,  insisted  on  or  explained  away, 
according  to  subsequent  events,  but  the  widow  mast  distinctly 
declare  that  she  will  not  take  or  accept  the  provision  made  for 
her  by  the  will,  or  any  part  thereof,  and  that  she  renounces  all 
benefit  which  she  might  claim  by  the  will.  Lastly,  observe 
the  negative  words,  "every  widow  not  making  the  declaratioo 
within  the  time  aforesaid,  shall  have  no  more  of  her  husband's 
slaves  and  personal  estate  than  is  given  her  by  his  will." 

Now  in  this  case  it  is  contended  that  the  suit  was  a  renuncia- 
tion. Was  it  the  distinct,  unequivocal  act  required  by  lawt 
There  is  not  a  word  or  remote  allusion  to  renunciation  in  it; 
and  in  the  present  bill  we  find  the  party  actually  renouncing 
the  idea  of  renunciation,  and  claiming  to  hold  as  legatee  under 
the  will.  The  act  of  suing  and  recovering,  then,  does  not  bring 
the  party  within  the  provisions  of  the  statute.  It  is  neither  a 
renunciation  in  itself,  nor  in  the  manner  and  form  required  by 
law.  If  a  renunciation  by  parol  or  even  by  deed  with  one  wit- 
ness, or  before  any  court  other  than  the  court  of  probate  or  the 
general  court,  would  be  void,  how  much  clearer  is  the  case  of 
a  mere  bill  in  chancery,  filed  without  a  word  of  renunciation, 
and  exhibited  before  a  court  not  authorized  by  law  to  receive 
the  renunciation.  Had  the  widow  solemnly  appeared  before 
that  court,  and  renounced  in  the  form  required,  she  would  not 
have  been  bound  by  it,  and  could  therefore  take  no  advantage 
of  it.  A  fortiori  she  was  not  bound  by,  and  could  have  no  ad- 
vantage of,  that  suit  as  a  renunciation. 

Then,  as  to  the  time.  The  suit,  it  is  true,  was  brought  with- 
in the  year;  but  the  decree  was  not  rendered  in  her  favor  un- 
til several  years  after.  Had  it  been  decided  against  her,  there 
can  be  no  doubt  that  she  would  have  asserted  her  claim  under  the 
will,  and  denied  all  renunciation.  The  suit,  then,  at  most, 
could  not  have  had  that  effect  until  the  decree  in  her  favor. 
But  that  decree  was  pronounced  nearly  four  years  after  the 
testator's  death,  and  so  was  not  within  the  time  required  by  law. 

On  the  whole  I  am  of  opinion  to  affirm  the  decree. 

BaocKJENBaouaH,  J.  I  concur  entirely  'in  the  opinion  of  the 
president. 

Decree  affirmed. 

Bbooxe  and  Cabell.  JJ.  ,  absent. 
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Blection. — The  cases  in  which  the  doctrine  of  election  is  most  often  in- 
voked, are  those  in  which  it  is  claimed  that  a  legacy  to  the  wife  is  in  lieu  of 
iier  dower.  The  courts  do  not  favor  a  constmction  of  the  will  that  shall  hold 
the  wife  to  an  election,  bat  rather  one  that  will  give  her  both  the  dower  and 
the  legacy:  AdsU  v.  AdaU,  7  Am.  Dec.  539;  TheaU  v.  TheaU,  26  Id.  501  and 
note;  Gordon  v.  Stevens,  27  Id.  445  Bat  if  the  Intention  clearly  appear  that 
she  shoold  exercise  a  choice,  she  must  either  renounce  the  legacy  or  dowert 
HamiUon  ▼.  BuckwotUer,  1  Id.  350;  Van  Orden  v.  Van  Orden,  6  Id.  314; 
TheaU  V.  TheaUf  26  Id.  501  and  note.  The  principle  is  clearly  analogous  tn 
that  of  the  principal  case,  that  a  testator  may  affix  the  conditions  that  he 
pleases  to  the  enjoyment  of  his  bounty. 


Teageb  v.  Oaepeoteb  et  al. 

[8LnoB,4M.] 
IhtOaESB  OF  A  €k>ITRT  OF  COMPBTElTr  JUBISDIOnON  IS  SUFFZOIXNT  PBOTBOnOV 

for  the  acts  6f  its  officers  done  in  pursuance  thereof,  however  irregular 
and  erroneous  may  have  been  the  proceeding  in  which  it  issued. 

Tbbspass.     The  opinion  of  Tucker,  P.,  states  the  case. 

P.  J3arrt8on,  for  the  plaintiff. 

0,  H,  Lee^  contra, 

Cabb,  J.  I  have  always  held  it  among  the  oldest  and  best 
settled  principles  of  law,  that  a  sheriff  or  other  officer,  execut- 
ing the  process  or  carrying  into  effect  the  orders  of  a  court, 
was  protected  from  all  consequences,  however  irregular  and 
erroneous  was  the  proceeding;  provided  only  that  the  court  had 
jurisdiction  of  the  matter.  And  this  principle  I  have  consid- 
ered absolutely  necessary  for  the  furtherance  of  justice,  and 
the  order  and  well-being  of  society.  In  the  Case  of  the  Mar^ 
AaJkea,  10  Bep.  76  a.  Lord  Coke  says:  ''  A  difference  was  taken 
when  a  court  has  jurisdiction  of  the  cause,  and  proceeds  inverso 
ordine,  or  erroneously,  there  the  party  who  sues,  or  the  officer 
or  minister  of  the  court,  who  executes  the  precept  or  process 
of  the  court,  no  action  lies  against  them.  But  when  the  court 
has  not  jurisdiction  of  the  cause,  there  the  whole  proceeding  is 
coram  nonjudice^  and  actions  will  lie,"  etc.  Under  this  author- 
ity, I  hold  the  third  plea  of  the  defendants  a  good  defense,  and 
the  replication  naught;  and  am  for  affirming  the  judgment. 

TnoxEB,  P.  The  first  question  in  this  case  is  whether  the 
third  plea  of  the  defendants  is  good  in  substance.  The  action 
is  trespass  against  the  overseer  of  the  road  for  opening  a 
road  through  the  plaintiff's  land.  The  overseer  pleads  that 
he,  the  defendant,  was,  by  the  county  coui-t  of  Randolph, 
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in  whicli  county  the  land  lies,  ordered,  as  the  survejor  of 
the  highway  from  the  Lewis  county  line  to  the  mouth  of 
the  lane  opposite  where  Eve  Yeager  formerly  lived,  to  open 
that  part  of  the  road  from  the  mouth  of  the  lane  to  Jacob 
Teeter's,  to  intersect  the  road  where  it  formerly  did;  and  that 
in  the  execution  of  the  said  order,  he  necessarily  committed  the 
several  supposed  trespasses  in  the  declaration  mentioned,  un- 
der the  authority  of  and  in  obedience  to  the  order  of  the  said 
court,  as  he  lawfully  might.  This  plea  appears  to  me  to  be 
good.  The  county  courts  are  invested  with  jurisdiction  over  the 
roads  of  their  respective  counties,  and  having  that  jurisdiction, 
their  officer  or  minister  (the  overseer)  must  obey  their  order, 
and  is  not  entitled  to  question  either  the  judiciousness  or  the 
regularity  of  the  exercise  of  their  power.  The  numerous  author- 
ities referred  to  by  the  counsel  for  the  defendants  in  error  prove 
this.  Apart  of  them  may  be  mentioned  here:  6  Sep.  54 a^ 
Doug.  671;*  2  Bl.  1195;»  6  T.  R.  245. 

The  cases  cited  on  the  part  of  the  plaintiff  in  error  appear  to 
me  inapplicable.  In  the  case  of  Davison  et  al.  v.  CHU,  1  East, 
64,  A.  sued  B.  for  trespass.  B.  pleaded  a  justification  under  a 
footway  immemorially  used  as  a  public  road.  The  road,  how- 
ever, had  been  stopped  up  by  an  order  of  the  magistrates  acting 
under  a  statute,  the  forms  of  which  had  not  been  strictly  pur- 
sued. The  court  decided  that  the  order  was  bad  and  the  de- 
fendant justified.  It  is  not  perceived  how  this  decision  can 
bear  on  the  case  at  bar.  If  Yeager  had  put  a  fence  across  the 
road,  and  been  prosecuted  for  doing  so,  and  if ,  to  a  plea  that  it 
was  his  close,  there  had  been  a  replication  of  this  order,  the 
case  would  apply;  and  in  such  a  case,  I  should  hold  that,  as  he 
had  been  no  party  to  the  proceeding,  he  might  well  contest  it, 
if  it  was  altogether  irregular.  The  case  of  Martin  v.  Marshall, 
Hob.  63,  decides  that  a  party  pleading  a  prescription  must  bring 
himself  strictly  within  the  prescription  pleaded.  I  can  perceive 
no  analogy  between  this  case  and  the  case  at  bar,  and  can 
therefore  enter  into  no  comparison  between  them.  The  other 
cases  cited  are  not  in  our  library. 

In  cases  of  this  kind,  indeed,  where  an  illegal  order  is  made, 
which  is  injurious  to  one  who  is  no  party  to  the  record,  and 
who  can  not,  therefore,  sue  out  a  supersedeas  or  writ  of  error, 
or  obtain  an  appeal,  the  question  presents  itself,  how  is  the  in- 
jured party  to  be  redressed,  if  he  can  not  sue  the  officer?  I 
answer,  1.  That  he  may  stop  up  the  road,  and  if  prosecuted, 

1.  GcurUeu  of  Bullan4ts  cote,  2.  Tarlion  y.  FUktr.  a.  Camenm  t.  Uf/kl^Mi. 
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may  defend  himself  by  showing  that  the  order  is  inofficious  niid 
does  not  bind  him;  2.  The  case  already  cited  from  1  East 
ahow<«  that  he  may  sue  in  trespass  any  person  who  passes  along 
the  new  road,  and  the  irregular  order  will  be  no  justification 
to  such  person;  3.  If  the  order  is  made  at  the  instance  of  any 
person,  that  party  is  responsible  (though  the  officer  is  not)  for 
procuring  an  order  to  violate  his  rights,  without  making  him  a 
party;  and,  4.  If  there  be  no  party,  then  there  is  no  lis,  and  the 
order  is  certainly  not  the  judgment  of  the  court,  but  a  mere 
police  order  (as  in  this  case)  which  may  be  set  aside  upon  mo- 
tion at  a  subsequent  term.  And  this  court  decided,  in  two  cases 
from  Campbell  (not  yet  reported),  of  HoUina  y.  Paiterson,^  and 
Crenshaw  v.  Same^  that  even  in  a  case  where  the  order  was 
made  on  the  motion  of  a  party,  such  order,  if  irregular,  might 
be  set  aside  at  a  subsequent  term  on  motion.  And  if  the  motion 
to  rescind  were  refused,  the  party  might  doubtless  have  his  re- 
dress; whether  by  swpenedeaa  or  mandamus,  it  might  be  prema- 
ture to  say. 

The  plea,  then,  I  hold  to  be  good.  If  so,  the  replication  ia 
bad;  for  it  certainly  offers  no  answer  to  the  plea.  It  alleges 
that  the  hcus  in  qujo  was  not  a  public  road  or  highway,  at  the  time 
when,  etc.  But  admit  it  to  be  true  that  it  had  not  before  been 
a  public  highway,  yet  here  was  an  order  of  court  commanding 
the  overseer  to  open  it  as  such,  which  order  he  was  bound  to 
obey.  I  am  therefore  of  opinion  that  the  judgment  should  be 
affirmed. 

Oabell  and  BB00KENBB0uaH«  JJ.,  concurred.  Judgment 
affirmed. 

Bbookb,  J.,  absent. 


JnsTiFiCATioK  ov  OvfiosR  BT  Proobss. — ProoesB  of  a  magistrate  or  officer 
of  limited  jurisdiction  most  show  on  its  face  that  he  had  jurisdiction  of  the 
subject-matter,  and  must  not  show  any  want  of  jurisdiction  over  the  person 
or  the  process,  or  it  will  be  void,  and  no  justification  for  the  officer  who  ez« 
ecntee  it:  HcM,  v.  Howd,  27  Am.  Dec.  696.  But  where  process  of  a  court  of 
competent  jurisdiction  ie  voidable  only,  it  is  a  justification  to  the  officer  who 
•cts  under  it  prior  to  its  being  set  aside:  Ohapman  v.  DyeUf  25  Id.  596.  For 
•a  extended  discussion  of  the  subject,  see  the  note  to  Savacool  v.  BoughUm^ 
21  Id.  181. 

1. 6Iitlgll,tf7!  " 
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James  v.  Bird's  Adm'b. 

[8  LnOB,  510.] 

BnoisaiON  will  hot  bs  Dscrssd  in  favor  of  the  grantor  of  »  caawtipam 

executed  by  him  to  defraud  his  creditors. 
Fbaudulbnt  Gbaktor  will  not  bs  Aided  in  reoovering  the  unpaid  part 

of  the  purchase  price  of  the  property  conveyed. 
Vendor  ot  Pebsonal  Propebtt  has  no  equitable  lien  thereon  to  secure  the 

payment  of  the  purchase  money,  even  while  the  property  remains  n 

the  vendee's  hands. 

Bill  in  equity,  seeking  the  rescission  of  a  conyejance  of 
slaves,  executed  by  Bird  to  James.  At  the  time  of  the  convey- 
ance,  Bird  took  James'  bond  for  eight  thousand  dollars  as  the 
consideration  for  the  transfer.  The  conveyance  was  fraudulent. 
James,  the  defendant  below,  appealed  from  the  decree.  The 
opinion  states  the  other  facts  of  the  case. 

Beynolds,  for  the  appellant. 

Pabxbb,  J.  I  am  of  opinion  that  the  decree  of  the  chancellor 
in  this  case  is  erroneous  in  directing  a  sale  of  the  slaves  con- 
veyed by  Bird  to  James,  and  the  payment  of  the  balance  of  the 
purchase  money  found  due  by  the  commissioner,  instead  of  dis- 
missing the  bill. 

It  is  proved  l^^yond  all  doubt,  that  the  contracts  sought  to 
be  rescinded  were  executed  by  Bird  to  hinder  and  delay,  if  not 
entirely  to  defraud  his  creditors.  In  a  bill  previously  filed  by 
him  against  James  and  others,  and  sworn  to,  but  afterwards  dis- 
missed for  the  evident  purpose  of  getting  rid  of  his  admissions, 
be  states  that  being  somewhat  embarrassed  by  debts,  and  con- 
fiding in  the  assurances  of  James  that  a  sale  of  his  negroes  and 
other  property  to  him,  to  be  returned  when  his  difficulties  were 
over,  would  be  the  means  of  saving  the  property  from  being 
seized  by  his  creditors,  and  sold  to  great  disadvantage,  he  had 
entered  into  the  arrangements  which  he  now  asks  the  court  to 
set  aside.  Even  in  the  bill  since  filed,  a  very  flimsy  veil  ia 
thrown  over  the  transaction,  and  it  is  easy  to  see  through  it 
what  was  the  real  design  of  the  parties,  independent  of  the 
proofs,  which  are  full  and  conclusive.  In  the  words  of  the 
chancellor,  I  think  it  impossible  for  any  one  to  read  this  rec- 
ord, without  being  satisfied  '*  that  there  has  been  fraud  in  all 
these  transactions  between  the  plaintiff  and  James;  that  the 
plaintiff  has  fully  participated  in  it;  and  that  the  whole  of 
those  sales  were  made  by  the  plaintiff,  in  part  at  least,  with  the 
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Tiew  of  hindering  and  delaying,  though  most  probably  not  of 
wholly  evading  the  payment  of  his  just  debts." 

If  this  be  BOy  what  pretense  has  he  for  asking  the  aid  of  a 
court  of  equity  (especially  when  he  has  a  clear  legal  remedy) 
either  to  rescind  the  contract,  or  to  decree  him  hia  purchase 
money  ?    There  is  no  case  in  equity  where  any  relief  has  been 
given  to  a  fraudulent  grantor  of  property,  the  conveyance  being 
made  to  protect  it  against  his  creditors,  except  that  of  Austin's 
Adm'x  V.  Winston's  Eafx,  1  Hen.  k  M.  33  [3  Am.  Dec.  583], 
decided  by  a  divided  court,  and  perhaps,  under  the  circum- 
stances, properly  decided.    The  relief  given  in  that  case,  as 
Judge  Green  remarks  in  Starke^s  Eaifrs  v.  Litllepage,  4  Band. 
871,  was  founded  upon  the  fact  that  the  grantee,  a  creditor  on  a 
replevy  bond,  the  debtor  being  in  distressed  circumstances,  had 
availed  himself  of  his  power  over  him  to  induce  the  debtor  to 
unite  in  the  fraud,  to  avoid  the  impending  danger.     The  major- 
ity of  the  court  did  not  consider  the  debtor  to  have  acted  freely, 
and  they  found  an  apology  for  him  in  the  distress  and  oppres- 
sion of  his  circumstances,  which  neutralized  and  palliated  his 
involuntary  fraud,  and  rendered  him  either  excusable  or  less 
guilty  than  the  grantee.     But  in  this  case  there  are  no  circum- 
stances of  this  kind  in  favor  of  the  plaintiff.     He  was  not  in  the 
power  of  James,  nor  pressed  by  impending  dangers,  but  per- 
fectly free  to  act  as  he  pleased.     He  and  James  were  in  pari 
delicto^  and  neither  of  them  entitled  to  come  into  equity;  for 
there,  he  that  has  done  iniquity  shall  not  have  equity;  that  is  to 
say,  he  shall  not  have  the  aid  of  a  court  of  equity  when  he  is 
plaintiff,  to  any  extent,  but  will  be  turned  over  to  his  legal  rem- 
edy.    So  far  is  this  principle  carried  in  the  case  of  Stark^s  Ese'rs 
V.  Litdqpage,  that  if  James  had  sued  at  law  to  recover  tne  slaves 
included  in  the  deed  of  the  eighth  of  July,  1814,  Bird  would 
not  have  been  allowed  to  defeat  the  claim  by  proving  the  fraud; 
and  so  too  if  Bird  brings  his  action  to  recover  the  purchase 
money,  to  which  there  seems  to  be  no  impediment,  the  fraudu- 
lent grantee  would  not  be  permitted  to  impeach  the  transaction, 
and  could  set  up  no  other  than  a  strictly  legal  defense. 

The  decree  of  the  circuit  superior  court  was  also  erroneous 
in  giving  to  Bird  a  lien  upon  the  slaves  in  the  hands  of  James;  for 
the  vendor  of  personal  property  has  no  implied  or  equitable  lien 
for  the  purchase  money,  but  must  look  alone  to  the  personal 
responsibility  of  the  vendee,  as  this  court  decided  in  the  case  of 
McNeil  V.  Bird's  Adm'r,  in  July,  1836,  in  accordance  with  its 
previous  decisions. 
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Ibere  is  anotber  -  point  in  tbe  case,  wbich  in  mj  opinion 
would  justify  ibis  court  in  reversing  the  decree  and  dismissing 
tbe  bill,  although  it  is  perhaps  not  necessary  to  decide  it.  The 
prayer  of  tbe  bill  is  to  rescind  tbe  contract,  to  haTe  the  slares 
restored,  and  for  general  relief.  Under  the  latter  prayer,  the 
chancellor  thought  he  might  relieve  to  the  extent  of  decreeing 
to  tbe  complainant  the  balance  of  his  purchase  money.  But 
I  much  question  whether  the  case  made  by  the  bill  authorized 
Buch  a  decree.  Under  the  general  prayer,  the  plaintiff  is  en- 
titled to  any  relief  which  the  material  facts  and  circumstances 
put  in  issue  by  the  bill  will  sustain;  but  it  must  be  consistent 
with  the  case  made,  and  if  inconsistent  with  it,  and  with  tbe 
specific  relief  prayed,  will  always  be  refused:  Coop.  £q.  PI.  14; 
Mitf.  PL  38,  89, 3d  Am.  ed.,  and  the  cases  there  cited;  Eiem  t. 
MiU,  13  Yes.  119,  and  the  case  of  Soden  t.  Soden,  cited  in  that 
case;  Johniion  v.  Johnson,  1  Munf.  549,  and  the  authorities 
cited  in  tbe  note.  In  this  case  the  sale  of  the  slaves  and  other 
property  is  repudiated.  The  bond  for  eight  thousand  dollars 
is  stated  to  have  been  given  by  James  not  as  a  consideratioa 
for  the  property  conveyed,  but  to  secure  tbe  vendor  **  against 
accidents,"  and  that  he  "  might  have  something  to  show."  All 
the  facts  charged  by  the  bill,  and  tbe  specific  prayer,  are  incoa- 
sistent  with  the  idea  of  a  sale,  or  with  a  right  to  purchase 
money;  and  therefore  to  decree  'the  latter,  without  an  alter* 
native  prayer,  or  statement  of  facts  justifying  it,  seems  to  me 
to  be  opposed  to  the  current  of  English  authorities,  and  so  far 
as  the  point  has  occurred,  to  our  own.  But  as  I  am  clear 
upon  the  first  ground,  it  is,  as  I  have  already  said,  unnecessary 
to  decide  this  question,  and  I  wish  to  be  considered  as  not  de- 
ciding it. 

The  other  judges  concurring,  decree  reversed  and  bill  dis- 
missed. 

Oabell  and  Bbookenbbouoh,  JJ.,  absent. 


FaAunuLEKT  CoirvEYANCB  IS  Binding  upon  the  Qbantob  ihereb: 
Stewart  v.  IgleJiartt  28  Am.  Deo.  206  and  note,  where  the  prior  declsioDS  oo 
thii  sabject  are  collected. 

Yen  DOB  OF  Psrsonaltt  has  no  L^xn  fob  thi  Unpaid  Pubcbau 
MoNST  after  his  delivery  of  poeaeasion  to  the  vendee:  Jenkmt  v.  Ekketberger, 
28  Am.  Dec  691,  and  note  694. 
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DoOIilTTLE  V.  MaLOOM. 

[8  Lbzoh,  608.] 

AwASD,  THX  DscLABATiON  ON,  need  only  state  so  much  of  the  award  as  U  nec- 
essary to  show  plaintifrs  claim. 

Award  is  Mutual  if  it  DraEcrrs  the  Patmbnt  of  a  Speoifio  Sum  by  one 
party  to  another,  without  directing  the  latter  to  ezecnte  a  release,  or  do 
any  other  act. 

Award  of  Payment  of  a  Sum  of  Money,  written  on  the  back  of  the  arbi- 
tration bond,  most  be  taken  to  settle  all  the  matters  therein  submitted. 

Conduct  of  Abbitkatobs  can  not  be  Impeached  by  plea  alleging  that  they 
made  their  award  without  hearing  all  the  legal  and  pertinent  evidence 
offered  relative  to  the  matter  in  dispute,  or  that  they  decided  the  matter 
upon  their. own  personal  knowledge  concerning  it. 

Cotknant.  An  arbitration  bond,  executed  by  plaintiff  and 
defendant,  red  ted  that  a  dispute  existed  between  them,  relative 
to  a  claim  of  plaintiff,  that  bis  mill  on  Mud  river  had  been  dam- 
aged by  the  erection  at  a  point  lower  down  the  river,  by  defend- 
ant, of  a  mill-dam,  whereby  the  water  in  the  river  was  caused 
to  flow  back  and  drown  plaintiff's  mill;  and  that,  desirous  of 
settling  this  demand  and  quieting  this  claim,  the  parties  had 
agreed  to  submit  it  to  nine  arbitrators  named  in  the  bond,  a 
majority  of  whom  were  thereby  empowered  to  determine  whether 
in  fact  any  damage  had  been  done  plaintiff,  and,  if  so,  to  what 
amount.  The  parties  then  covenanted  to  abide  by  the  award 
made.  The  arbitrators  were  to  convene  at  such  places  and  times 
as  they  might  determine  upon,  reasonable  notice  thereof  being 
given  to  the  parties.  A  majority  of  the  arbitrators  named  in 
the  bond  made  and  signed  the  following  award,  which  was  in- 
dorsed upon  the  arbitration  bond:  '*  We,  the  undersigned  arbi- 
trators, do  agree  that  Ambrose  L.  Doolittle  shall  pay  to  Joseph 
Malcom  the  sum  of  two  hundred  dollars,  within  six  months  after 
date,  September  the  twenty-sixth,  1831."  The  present  action 
-was  upon  defendant's  covenant  in  the  above  bond.  Plaintiff 
set  out  in  the  first  count  of  his  declaration,  in  the  very  words 
of  the  bond,  that  portion  from  which  it  appeared  that  a  dispute 
existed  between  the  parties,  relative  to  the  damage  done  by 
defendant's  mill-dam  to  plaintiff's  mill,  and  that  the  parties 
had  resolved  to  submit  the  question  to  the  determination  of 
arbitrators,  whether  any  damage  had  been  in  fact  done,  and  if 
so,  to  what  amount.  The  remainder  of  the  bond  it  set  out  iu 
substance.  It  then  alleged  the  award,  notice  to  the  defendant 
thereof,  etc.  The  second  count  set  out  no  part  of  the  bond 
verbatim,  but  merely  gave  its  substance.     The  plaintiff  took 


672  DooLiTTLE  V.  Maloox  [Yirginia, 

oyer  of  the  bond,  and  then  demurred  to  each  count  of  the  dec- 
laration. The  demurrers  were  OTerruled.  Defendant  then 
pleaded  fiye  different  pleas.  The  second  averred  that  no  award 
had  been  in  fact  made.  The  fourth,  that  the  arbitrators  had 
made  their  award  without  hearing  all  of  the  proper  and 
pertinent  evidence  relative  to  the  matter  offered  bj  defend- 
ant. At  a  later  period  of  the  cause,  defendant  offered  a  sixth 
plea,  which  set  forth  that  the  arbitrators  had  not  founded  their 
award  upon  the  evidence  offered,  but  upon  their  own  personal 
knowledge,  or  upon  the  knowledge  of  a  part  of  their  number. 
Plaintiff  demurred  to  this  plea,  and  his  demurrer  was  sustained. 
Plaintiff  afterwards  obtained  leave  to  demur  to  defendant's 
fourth  plea.  There  were  three  trials  of  the  case,  the  jury  dis- 
agreeing in  the  two  first;  but  on  the  third  trial,  the  jury  found 
for  plaintiff,  and  assessed  his  damages  at  two  hundred  dollars. 
The  other  facts  of  the  case  appear  in  the  opinion.  On  petition 
of  defendant,  a  supersedeas  to  the  judgment  was  granted. 

B.  H,  Smith  and  Summers,  for  the  plaintiff  in  error. 

Reynolds,  contra. 

Parkeb,  J.  There  are  several  objections  taken  to  this  judg- 
ment. It  appears  to  me  that  the  counsel  for  the  defendant  in 
error,  in  his  notes,  has  satisfactorily  answered  them  alL  The 
declaration  was  sufficient,  and  the  demurrer  to  it  properly  over- 
ruled. In  this  action  the  plaintiff  need  only  show  so  much  of 
the  award  as  is  sufficient  to  state  his  demand:  MoKinsiry  v. 
Solomons,  2  Johns.  62. 

An  award  of  payment  of  a  specific  sum  by  one  party  to  an- 
other is  mutual  and  sufficient,  without  directing  the  latter  to 
execute  a  release  or  do  any  other  act:  Id.;  and  same  case 
affirmed  in  the  court  of  errors:  13  Johns.  27.  The  award  was 
written  on  the  back  of  the  arbitration  bond,  and  must  be  taken 
to  settle  all  matters  therein  submitted;  and  is  therefore  suffi- 
ciently certain  and  final. 

The  fourth  and  sixth  pleas  impeach  the  conduct  of  the  arbi- 
trators, and  under  the  decision  of  the  court  in  MUler  v.  Kennedy^ 
3  Band.  2,  ought  to  have  been  rejected.  The  case  of  MUchM  v. 
Siaveley,  16  East,  58,  only  decides  that  if  all  matters  in  differ- 
ence are  submitted,  and  there  is  a  matter  in  difference  of  which 
the  arbitrators  are  notified,  and  they  do  not  act  upon  it,  that 
matter  may  be  pleaded  in  bar.  The  award  there  was  not  an 
award  in  pursuance  of  the  submission.    The  conduct  of  the 
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arbitrators  in  making  up  their  award  was  not  impeached,  but  it 
was  denied  that  they  acted  upon  all  the  matters  submitted. 

The  motion  to  exclude  the  writing  on  the  back  of  the  submis- 
Bion  from  going  in  evidence  to  the  jury  as  an  award,  was  prop- 
erly overruled.  In  doing  so,  the  court  does  not  decide  the  issue 
made  by  the  plea  of  no  award,  and  the  replication  thereto.  If 
there  is  any  ambiguity  upon  this  subject,  it  arose  from  the  terms 
of  the  defendant's  own  motion.  The  other  objections  are  not 
worth  noticing. 

The  judgment  must  be  affirmed. 

TucKEB,  P.,  and  Bbogkensbouoh,  J.,  conourred.  Judgment 
affirmed. 

Bbookb  and  Gabkll,  JJ.,  absent. 


AwABi>s,  When  Set  aside. — Error  of  jndgment  by  the  arbitrators,  will 
not  be  canse  sufficient  to  indace  the  court  to  set  aside  their  award  in  a  case 
free  from  the  imputation  of  fraud  or  collusion:  SToUh  v.  Culler,  25  Am.  Dec. 
680;  ^tlken  v.  Bolan,  2  Id.  660.  An  award  will,  however,  be  set  aside  for 
error  of  fact  or  of  law  apparent  upon  its  face:  Pleasants  v.  BosSt  I  Id.  449; 
Aiken  v.  Bolan,  suprai  IJewiU  v.  Slate,  14  Id.  259;  Jocelyn  v.  Donnel,  Id.  753 
and  note;  Bumpass  v.  Webb,  29  Id.  274.  Corruption  and  misbehavior  in  the 
arbitrators  will  also  be  cause  for  setting  aside  their  award:  Jocelyn  v.  Drnind, 
snqura,  and  note;  Bumpass  v.  Webb,  supra. 


Trempeb  V.  Hemphill. 

[8  Lbiob.  623.] 

RiLiTAwa  OF  SuBBTiBs  WHO  HAVE  SioKED  AS  JoiNT  Oblioobs  is  not  efiiBcted, 
at  law,  by  anything  short  of  what  amounts  to  a  release  or  discharge  of  all 
the  parties  to  the  bond.  Thus,  where  a  bond  for  the  payment  of  money 
was  without  interest,  a  separate  agreement  by  the  principal,  subse- 
quently entered  into  under  seal,  that  the  amount  of  the  bond  should  bear 
interest,  does  not  avoid  the  liability  of  the  sureties. 

DsBT  upon  an  obligation  under  seal  of  Robert  Hemphill, 
Joseph  Points,  jun.,  and  "Walter  H.  Tapp,  whereby  they  un- 
dertook to  pay  within  nine  months  from  date  the  sum  of  two 
hundred  and  fifty  dollars,  to  Lawrence  Tremper,  his  heirs  or 
assigns.  Below  this  obligation  appeared  an  additional  sealed 
obligation  of  Bobert  Hemphill,  declaring  that  the  above  obliga- 
tion was  to  bear  interest  from  date.  Both  instruments  bore  the 
same  date.  Points  and  Tapp  were  sureties  of  Hemphill,  and 
founded  their  defense  upon  the  fact  of  tbe  execution  of  the  sec- 
ond writing  obligatory,  above  described.     Their  plea  was  ob- 
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jected  to,  but  was  sustained  by  the  court;  and  the  court,  upon 
the  trial  of  the  cause,  instructed  the  jury  that  the  execution 
of  the  said  writing,  if  without  the  consent  of  the  sureties,  would 
exonerate  them.  The  fact  that  Points  and  Tapp  were  sureties 
was  admitted.  Verdict  and  judgment  went  for  defendants, 
whereupon  plaintiff  obtained  a  mipersedeas. 

Baldwin,  for  the  plaintiff. 

Michie,  contra, 

Pabsbb,  J.  The  plea  allowed  in  this  case  neither  amounted 
to  a  payment  of  the  bond,  nor  offered  a  legal  exooae  for  not 
paying  it.  The  supplemental  paper  was  no  release  to  the  prin- 
cipal, and  consequently  at  law  was  no  release  to  the  surety.  It 
can  not  be  pretended  that  the  principal,  by  indorsing  on  the 
bond  a  promise  to  pay  interest  from  the  date,  was  discharged 
from  his  previous  obligation.  Then  it  was  no  discharge  of  the 
snrety;  for  I  conceive  that,  at  law,  nothing  which  does  not  dis- 
charge the  principal  can  discharge  the  surety;  unless  it  affects 
the  obligation  itself,  by  erasure  or  alteration  in  a  material  part, 
with  the  consent  of  the  principal,  but  without  the  assent  of  the 
surety.  And  this  was  the  ground  of  the  decision  of  Davey  ek^ 
V.  Prendergrass,  5  Barn,  k  Aid.  187;  7  Eng.  Com.  L.  62. 

The  case  of  MULer  v.  Stewart,  9  Wheat.  680,  may  1>o  good  law, 
but  I  conceive  it  does  not  apply  here.  There  the  recital  in  the 
condition  of  the  bond  stated  a  special  appointment,  and  the 
sureties  only  bound  themselves  for  the  principal's  discharging 
the  duties  of  "  the  said  appointment.''  The  court  thought  the 
alteration  in  the  instrument,  by  adding  another  township,  was 
a  new  and  different  appointment,  and  so  not  covered  by  the 
condition  of  the  obligation.  As  the  alteration  was  in  the  ap- 
pointment, and  not  in  the  bond,  I  presume,  upon  the  reasoning 
of  the  court,  they  would  have  held  the  principal,  as  well  as  the 
surety,  absolved  from  liability  virtue  by  of  that  bond. 

I  am  for  reversing  the  judgment,  and  sending  the  cause  back, 
with  directions  to  disallow  the  plea,  and  to  permit  the  defend- 
ants to  plead  anew. 

Bbooeenbbouoh,  J.  I  am  decidedly  of  opinion  that  the  addi- 
tional obligation  executed  by  the  defendant  Robert  Hemphill 
was  no  release  of  the  obligation  previously  executed  by  the  said 
Hemphill,  Points,  and  Tapp,  and  that  neither  the  principal 
obligor  nor  his  sureties  were  thereby  discharged  from  their  said 
obligation.     I  am  therefore  for  reversing  the  judgment,  setting 
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aside  the  verdict,  and  remanding  the  cause  for  farther  proceed- 
ings. 

TuoKEB,  P.  I  am  of  opinion  that  this  jadgment  is  erroneous. 
It  was  decided  in  Davey  etc.  t.  Frendergrass,  5  Barn.  &  Aid.  187, 
that  a  parol  agreement  to  give  time  to  the  principal  in  a  bond, 
is  no  defense  at  law  to  an  action  on  the  bond  against  the  surety: 
and  this  decision  was  understood  to  be  approved  by  the  whole 
court  in  Steele  v.  Boyd,  6  Leigh,  547  [29  Am.  Deo.  218]. 

"  The  ground/'  said  Lord  Chief  Justice  Abbott,  **  of  my  opin- 
ion is  that  general  rule  of  the  common  law,  which  requires  that 
the  obligation  created  by  an  instrument  under  seal  shall  be  dis- 
charged by  an  instrument  of  equal  validity.''  What  amounts  then 
to  a  discharge  of  a  bond  at  law,  is  a  good  plea,  but  what  falls 
short  of  operating  a  release  or  discharge  of  the  whole  bond,  is 
not  so.  For  the  common  law  knows  no  distinction  between 
principal  and  surety,  in  the  action  of  debt  on  a  bond;  and  hence 
a  covenant  not  to  sue  the  principal  can  not  be  pleaded  by  the 
surety  as  a  release;  for  the  principle  is  laid  down  without  limit- 
ation, that  a  covenant  not  to  sue  one  of  two  obligors  is  not  to 
to  be  pleaded  as  a  release,  by  the  other:  8  T.  B.  168;^  6  Munf. 
9.'  A  release  indeed  to  one  is  a  release  to  all,  for  it  discharges 
the  obligation;  and  whatever  operates  as  a  release  must  dis- 
charge all,  in  the  case  of  a  joint  bond,  for  the  judgment  must 
be  joint  against  all,  or  there  must  be  judgment  for  all  the  defend- 
ants. The  very  judgment  here  is  a  proof  of  the  fallacy  of  the 
principle  of  permitting  the  sureties  to  plead  a  separate  release; 
for  the  effect  is  that  the  judgment  is  entered  in  favor  of  the  prin- 
cipal also;  and  necessarily  indeed,  according  to  the  common 
law,  as  a  release  to  one  is  a  release  to  all. 

Li  this  case  it  is  not  pretended  that  the  supplemental  paper 
is  a  release  of  the  principal.  It  can  not  then,  at  law,  release 
the  surety.  If  it  were  a  complete  bond  for  the  whole  sum,  it 
would  not  discharge  the  first  bond,  since  one  bond  can  not  be 
pleaded  in  bar  of  another,  even  though  to  the  last  bond  there 
are  sureties:  Per  Pratt,  0.  J.,  in  1  Stra.  426,'  citing  2  Boll. 
Abr.  470;  1  Brownl.  47,  71;  McGuire  v.  Oadsby,  3  Call,  237; 
Heathcote  v.  Grookshanks,  2  T.  B.  28.  Much  less  can  this  dis- 
charge the  former,  as  it  is  nothing  more  than  a  promise  to  pay 
interest  nine  months  earlier  than  the  first  bond  required. 
Nor  was  it  part  of  the  former  bond.  It  could  not  be  that 
the  bond  of  three  obligors  was  altered  by  a  second  supple- 
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mental  instrument  executed  by  one.  If  the  bond  itself  bad 
been  altered,  it  would  have  been  a  forgery;  and  if,  by  this 
fiction  of  law,  a  separate  bond  written  at  the  bottom  of  the 
first  is  part  of  the  original  bond,  then  this  separate  paper  is 
a  forgery.  But  can  it  be  believed  that  this  principle  can  be  so 
applied,  or  that  because  the  law  construes  an  indorsement  or 
subscription,  made  by  the  consent  of  the  parties  to  an  iustrn- 
ment,  as  part  of  the  instrument — as  part  of  the  agreement  of 
the  parties — such  a  consent  by  one  party  shall  make  it  part  of 
the  instrument  as  to  all  ?  Assuredly  not.  But  admit  it:  and 
then  this  subscribed  paper,  being  made  part  of  the  bond  as  to 
all  by  the  assent  of  one,  becomes  the  bond  of  the  sureties  as 
well  as  the  principal,  and  so  far  from  discharging  them,  binds 
them  still  further  than  they  were  bound  before,  unless  it  oper- 
ates to  avoid  the  bond  altogether,  because  of  the  alteration,  in 
which  case  the  principal  himself  would  be  discharged.  To  sach 
incongruities  are  we  led  by  the  adoption  of  a  false  principle  of 
law.  The  case  of  MiUer  v.  Stewart,  9  Wheat.  680, 1  think  was 
badly  decided.  But  it  does  not  apply;  for  there  the  bond  was 
considered  as  referring  to  an  antecedent  deed  of  appointment, 
and  the  alteration  of  that  deed  was  held  to  avoid  the  bond  as  to 
the  sureties. 

I  am  of  opinion  to  reverse  the  judgment,  set  aside  the  ver- 
dict, and  send  the  cause  back,  with  directions  to  award  a  re- 
pleader; the  plea  of  the  defendants  having  been  improperly 
received,  as  it  offered  no  good  bar  to  the  action. 

Judgment  reversed,  and  cause  remanded. 

Bbooke  and  Oabell,  JJ.,  absent. 
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Wyman  V.  Campbell. 

[6  POBTIB,  210.] 

VdufiB  Statutx  is  not  Repealed  bt  Enaotmsnt  of  Latib  One  on  th« 
nme  8nbject»  when  both  may  operate  together. 

JvBiSDicnoN  OF  Obphans*  Court  in  Proceedings  for  Sale  of  RsAit 
Estate  of  a  decedent  is  derived  exclusively  from  legislation,  and  its  ai^t* 
are,  unless  warranted  by  statute,  coram  non  judiee. 

pHOCXEDiNoa  OF  Orphans'  Court  Relating  to  Sales  of  Realty  are  in  Resc 
against  the  decedent's  estate,  and  not  in  personam;  and  the  real  estate 
itself  becomes  subject  to  the  action  of  the  court,  for  the  purposes  of  a 
sale,  as  soon  as  it  has  obtained  information  of  facts  sufficient  to  give  i% 
jurisdiction. 

Orphans'  Court  Acquires  Potential  Jurisdiction  over  the  sale  of  a  de- 
cedent's estate,  by  the  death  of  the  ancestor,  and  this  jurisdiction  be- 
comes actual  as  soon  as  the  court  undertakes  to  act  upon  a  report  of 
commissioners,  which  shows  that  a  division  of  the  real  estate  can  not  be 
equitably  made  without  injury  to  the  heirs. 

Orders  of  Orphans'  Court  are  Conclusive,  until  reversed  by  a  higher 
tribunal,  unless  they  are  founded  in  a  usurpation  of  power;  and  such 
orders  are  not  rendered  void  by  the  existence  in  the  record  of  errors  or 
izregularities  which  would  authorize  their  reversal  by  a  revising  court. 

OmssioN  OF  Administrator  to  Give  Bond  on  sale  of  real  estate,  as  re- 
quired by  law,  does  not  make  the  sale  void. 

Authoritt  to  Administrator  to  Sell  his  Intestate's  Estate  must  be 
strictly  pursued,  and  the  formalities  prescribed  by  the  order  of  sale 
must  be  carefully  observed. 

Purchaser  can  not  be  Prejudiced  by  Omission  of  Administrator  to 
perform  any  act  after  the  sale. 

Error  to  the  circuit  court  of  Montgomery  couuty.  The  ao* 
tion  was  trespass  to  try  title.  The  plaintiffs  were  the  heirs  of 
▲rohibald    Campbell,  who    died    intestate.      The  defendants 
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pleaded  non  culpabUia  and  liberum  tenementwm ,  upon  which 
issues  were  joined.  There  was  a  verdict  and  judgment  for  the 
plaintiffs,  from  which  judgment  there  was  a  writ  of  error  to 
this  court.  The  bill  of  exceptions  stated  that  on  the  trial,  the 
defendants  introduced  the  records  of  the  county  and  orphans' 
courts  of  Montgomery  county,  showing  that  one  John  Harper 
was  appointed  administrator  of  the  estate  of  said  Archibald 
Campbell,  deceased;  that  subsequently,  one  of  the  beirs,  David 
Campbell,  petitioned  for  his  distributive  share  of  the  estate; 
that  commissioners  were  appointed  to  divide  the  estate,  who 
made  a  return  showiog  that  division  of  the  estate  could  not  be 
made  by  them;  that  said  Harper  filed  said  return,  and  obtained 
an  order  authorizing  him  to  sell  the  real  estate  in  question, 
which  order  required  him  to  give  a  bond  to  comply  with  the 
law  for  the  sale  of  real  estate  by  administrators,  and  to  make  a 
return  of  the  proceeds  of  the  sale  within  three  months;  that 
Baid  Harper  sold  the  premises  to  one  Ooldthwaite,  and  exe- 
cuted to  him  an  administrator's  deed  for  the  same.  Gold- 
Ihwaite  afterwards  conveyed  to  the  defendants.  There  was  no 
evidence  that  Harper  had  given  bond  to  sell  according  to  law. 
The  other  facts  and  the  charges  given  to  the  jury,  are  suffi- 
ciently stated  iu  the  opinion. 

Thorington,  for  the  plaintiffs  in  error. 

Ooldthwaite  and  Camphelly  contra. 

CoLLiEB,  C.  J.  Considering  the  case,  in  the  point  of  view 
in  whieh  it  was  presented  to  the  court  at  the  argument, 
we  proceed  to  inquire:  1.  Does  the  statute  of  1822,  relating  to 
the  sale  of  the  real  estate  of  deceased  persons,  repeal  previous  en- 
actments on  the  same  subject,  and  to  what  extent?  2.  Had  the 
orphans'  court  jurisdiction  of  the  subject-matter  of  the  proceed- 
ing on  which  it  acted  ?  3.  If  it  had  jurisdiction,  were  its  pro- 
ceedings void,  or  only  voidable — and  if  the  latter,  could  they  be 
collaterally  impeached? 

1.  In  order  to  a  solution  of  the  first  question,  it  is  neoessaiy 
to  review  the  several  statutes  upon  the  subjecSt  to  which  it  re- 
lates. By  the  twenty-eighth  section  of  the  act  of  1803,  •*  concern- 
ing wills,  and  the  duty  of  executors,  administrators,  and  guard- 
ians," it  is  enacted:  "  That  when  any  executor  or  administrator 
shall  discover  or  believe  that  the  personal  estate  of  his  testator 
or  intestate,  is  insufficient  to  pay  the  debts  of  the  deceased,  then 
it  shall  be  the  duty  of  such  executor  or  administrator,  as  soon 
fts  may  be,  to  make  and  exhibit  on  oath,  a  just  and  true  account 
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of  the  said  personal  estate  and  debts,  as  far  as  he  can  discoTer 
the  same,  to  the  orphans'  court,"  etc.  Upon  the  exhibition  of 
such  account,  it  is  directed,  that  a  citation  shall  issue,  requiring 
all  persons  interested  in  the  lands,  tenements,  and  heredita- 
ments of  the  deceased,  to  appear,  at  a  time  not  less  than  forty 
days  thereafter,  and  show  cause  why  so  much  of  the  lands,  etc. 
as  will  be  sufficient  to  pay  the  debts  of  the  deceased,  should  not 
be  sold.  This  citation  is  directed  to  be  set  up  in  three  of  the 
most  public  places  of  the  county  in  which  the  lands,  etc.,  are 
situate,  for  the  space  of  thirty  days,  and  be  published,  for  the 
same  period,  in  a  public  newspaper  of  the  state. 

By  the  second  section  of  the  act  ''  concerniag  judicial  pro- 
ceedings," passed  in  1818,  it  is  enacted:  ''That  wheneyer  it 
shall  be  made  to  appear  to  the  satisfaction  of  any  county  court, 
that  the  estate  of  any  deceased  person,  or  those  who  are  en- 
titled to  inherit  the  same,  will  be  less  injured  by  a  sale  of  the 
land  or  a  part  thereof,  for  the  payment  of  debts,  than  by  a  sale 
of  slaves,  such  court  may,  on  the  petition  of  any  party  inter- 
ested, cause  a  citation  to  issue  to  all  other  interested  persons, 
if  in  the  county,  or  when  that  is  not  the  case  by  publication  of 
notice  in  some  newspaper,  requiring  such  interested  party  or 
parties  to  appear  at  the  next  county  court,  and  show  cause,  if 
any  they  can,  why  sale  of  the  land  belonging  to  the  estate  so 
situated  should  not  be  ordered;  and  on  the  return  of  such  cita- 
tion made  known,  or  proof  of  the  publication  of  the  notice 
hereby  required,  at  the  next  term  of  said  court,  if  no  cause  be 
shown,  which  the  court  deem  sufficient,  such  court  may  ordei 
sale  of  such  land,  or  part  thereof,  as  may  be  necessary  to  satisfy 
debts,  without  a  sale  of  negroes,"  etc. 

The  first  section  of  the  act  of  1820,  entitled  "  an  act  supple- 
mentary to  the  laws  now  in  force  concerning  wills,  intestates, 
and  guardians,"  enacts  that,  whenever  any  person  dies  intestate, 
leaving  an  estate  unincumbered  by  debts,  so  as  to  render  un- 
necessary a  sale  of  any  part  of  it,  the  chief  justice  or  presiding 
magistrate  of  the  county  court  shall,  within  three  months  after 
the  personal  representative  reports  the  same  to  be  solvent,  ap- 
point five  commissioners,  with  authority  to  them,  or  a  majority 
of  them,  to  make  division  or  distribution  of  the  estate,  etc. 
"  Provided  always,  that  when  such  division  or  distribution  can 
not  be  equitably  effected,  without  manifest  injury  to  the  legatees 
or  other  legal  representatives,  then,  and  in  that  case,  such  es- 
tate shall  be  exposed  to  public  sale  as  heretofore." 
The  act  of  1822,  entitled  "  an  act  to  authorize  administrators 
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to  sell  land  belonging  to  the  estate  of  their  intestate,  to  which 
a  complete  title  has  not  been  obtained/'  makes  it  lawful  for  an 
administrator  or  an  executor  who  has  no  power  by  the  will  to 
sell  real  estate,  to  pay  debts,  or  to  make  a  more  equitable  di- 
vision among  the  heirs,  devisees,  etc. ,  to  file  a  petition  in  the 
county  court  of  the  county  in  which  letters  of  administration  or 
letters  testamentary  have  been  granted,  setting  forth  that  the  per- 
sonal estate  of  his  intestate  or  testator  is  not  su£Scient  to  pay  the 
debts  with  which  it  is  chargeable,  or  that  the  real  estate  can  not 
be  fairly,  equitably,  and  beneficially  divided  among  the  heirs  or 
devisees  of  the  intestate  or  testator,  without  a  sale  thereof,  set- 
ing  out  and  particularly  describing  in  such  petition  the  estate  pro- 
posed to  be  sold,  and  the  names  of  the  heirs  or  devisees  of  such 
intestate  or  testator,  and  particularly  stating  which  are  of  age  and 
which  are  infants  or  femea^avert.  The  court  is  then  directed  to 
issue  citations  to  the  heirs,  etc. ,  of  full  age,  and  to  the  husbands 
of  such  as  are  femes-covert,  and  to  appoint  guardians  to  such  as 
are  infants.  An  issue  is  then  to  be  made  up  between  the  peti* 
tioners  and  the  guardians,  etc.,  by  the  latter  interposing  a 
formal  denial  of  the  allegations  of  the  petition.  Proof  is  to  be 
taken  by  deposition,  and  if  the  court  shall  determine  in  favor  of 
a  sale,  commissioners  are  to  be  appointed  to  conduct  it. 

These  were  the  only  acts  to  be  found  in  our  statute  book  at 
the  time  the  order  was  made  for  a  sale  of  the  lot  in  dispute, 
which  relate  to  the  sale  of  the  real  estate  of  intestates.  And  it 
may  be  remarked  that  neither  of  these  enactments  expressly 
repeals  the  other — ^so  that  we  have  only  to  inquire  whether  they 
BO  conflict  in  their  terms,  that  they  can  not  subsist  together. 
To  apply  this  test,  we  must  first  settle  the  interpretation  of  the 
act  of  1822:  to  do  this,  we  need  not  look  beyond  its  terms  for 
aids  to  lead  the  judgment,  for  it  is  so  explicit  in  its  provisions, 
as  to  speak  conclusively  its  own  meaning.  It  authorizes  an 
executor  or  administrator  to  file  a  petition  in  the  county  conri 
of  the  county  whence  they  derived  their  authority  to  act,  ask- 
ing an  order  for  the  sale  of  the  real  estate  of  their  testator  or 
intestate:  1.  Wherethe  personal  estateisinsufficient  to  pay  debts; 
2.  Where  the  real  estate  can  not  be  fairly,  equitably,  and  ben- 
eficially divided  among  the  heirs  or  devisees  thereof. 

The  act  of  1822  embraces  the  entire  ground  covered  by  the 
act  of  1808,  and  is  still  more  extensive  in  its  objects.  It  in- 
vests the  personal  representative  with  the  right  to  petition  the 
county  court  for  an  order  to  sell  the  real  estate  of  his  testator, 
or  intestate,  upon  the  personal  estate  being  iosufilicient  to  pay 
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tbe  debts  with  which  it  was  chargeable.  It  varies  materially 
the  mode  of  procedure  in  order  to  obtain  the  decree  for  a  sale, 
as  well  as  the  mode  of  its  execution;  and,  the  two  nets  being  in- 
compatible with  each  other,  the  earlier  must  be  taken  to  have 
been  abrogated  by  the  later.  The  statute  of  1818  gives  the 
right  to  the  county  court,  on  the  petition  of  any  party  inter- 
ested, to  order  the  lands  belonging  to  the  estate  of  a  deceased 
person  to  be  sold,  whenever  the  estate  or  those  entitled  to  in- 
herit it,  would  be  less  injured  thereby  than  by  a  sale  of  the  slaves. 
There  can  be  no  pretense  for  saying  the  act  of  1818  is  in  con- 
flict with  that  of  1822.  They  each  contemplate  objects  entirely 
different,  and  may  operate  together. 

The  proviso  of  the  act  of  1820  authorizes  a  sale  of  the  land, 
when  it  can  not  be  equitably  divided  without  manifest  injury 
to  the  legatees  or  heirs;  and  the  impracticability  of  an  equita- 
ble division  is  a  fact  to  be  ascertained  after  commissioners  shall 
have  been  appointed  to  effect  it.  This  statute  confers  an  au- 
thority upon  the  county  court,  which  the  act  of  1822  affirms, 
bnt  to  be  exerted  nnder  different  circumstances.  In  order  to  a 
proceeding  under  the  former,  the  agency  of  an  executor  or  ad- 
ministrator is  unnecessary.  The  act  does  not  point  out  any 
particular  proof  by  which  the  court  is  to  become  informed,  that 
an  equitable  division  can  not  be  made.  The  court  then,  may 
adopt  the  report  of  the  commissioners  as  sufficient,  or  it  may 
institute  an  inquiry,  and  require  further  evidence  to  convince 
ihe  judgment. 

Under  the  act  of  1822,  the  personal  representative  is  the 
principal  actor:  he  commences  the  proceeding  by  filing  his 
petition  in  the  county  court — parties  being  made  and  an  issue 
made  ap,  he  goes  on  to  make  good  its  allegations  by  proof.  It 
does  not  necessarily  belong  to  the  office  of  an  administrator  to 
see  that  the  real  estate  of  his  intestate  is  divided  between  his 
heirs,  or  to  obtain  its  sale,  that  the  proceeds  may  be  equitably 
distributed.  The  administrator  may  undertake  this  office,  if  he 
think  proper,  but  if  he  omit  it,  he  is  not  chargeable  for  au 
omission  of  legal  duty.  The  one  statute,  then,  imposes  upon 
the  court,  an  obligation  to  act  mero  motu;  while  the  other  only 
authorizes  its  action  upon  the  request  of  the  personal  represen- 
tative. In  this  view  they  are  entirely  reconcilable,  and  each 
can  perform  its  appropriate  functions,  without  interference  with 
the  other. 

The  law  never  favors  the  repeal  of  a  statute  by  implication, 
imless  the  repugnance  be  quite  apparent;  and  such  repeal,  car* 
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rjing  with  ib  a  reflection  on  the  wisdom  of  former  legislatures, 
it  baa  ever  been  confined  to  the  repealing  as  little  as  possible, 
of  precedent  statutes:  11  Eep.  63;'  Dyer,  347.'  And  thoogb 
two  statutes  be  seemingly  repugnant,  yet,  if  there  be  no  clause 
of  non  obstante,  in  the  latter,  they  shall,  if  possible,  have  such 
construction,  that  the  latter  may  not  be  a  repeal  of  the  former, 
by  implication:  Bex  y.  Downs,  3  T.  B.  569.  In  McGarteer.  Or- 
phans' Society,  9  Cow.  437  [18  Am.  Dec.  516],  Woodworth,  J., 
observes,  that  it  is  a  well-settled  rule,  that  where  there  is  a  dis- 
crepancy between  two  statutes,  such  exposition  should  be  made, 
as  that  both  may  stand  together  if  practicable:  1  Ghdl.  150;*  2 
Serg.  &  R.  185;  4  Gill.  &  J.  1.* 

We  cite  these  cases,  not  for  the  purpose  of  showing  the  cor- 
rectness of  our  conclusions,  for  we  do  not  admit  any  want  of 
harmony  between  the  acts  of  1818,  1820,  and  1822;  but  we  cite 
them  rather  to  prove  the  strong  disposition  of  the  courts,  to 
reconcile  statutes  seemingly  contradictory,  instead  of  favoring 
an  implied  repeal. 

2.  Having  determined  what  statutes  were  in  force  when  the 
order  of  sale  was  made,  we  are  next  brought  to  consider  what 
facts  are  necessary  to  give  jurisdiction  to  the  orphans'  court, 
under  the  act  of  1820;  for  it  is  clear  that  the  proceeding,  in  the 
case  before  us,  was  intended  to  conform  to  that  act/ 

It  may  be  assumed  as  undeniable,  that  legislation  is  the  only 
source  whence  the  orphans'  court  derives  its  entire  jurisdiction 
over  the  subject-matter,  and  if  no  warrant  can  there  be  found 
for  its  acts,  they  must  be  taken  to  be  coram  non  judice.  Be- 
fore we  enter  upon  the  examination  of  this  head,  let  it  be  pre- 
mised, for  the  sake  of  perspicuity,  that  we  employ  the  terms 
county  and  orphans'  court,  as  designating  the  same  tribunal 
Following  the  designation  of  the  legislature,  either  appellation 
is  proper;  but  when  spoken  of  with  reference  to  its  supervision 
over  the  estates  of  deceased  persons,  the  latter  is  peculiarly  so. 

We  understand  that  the  proceeding  of  the  orphans'  court  is 
in  rem  against  the  estate  of  the  intestate,  and  not  in  personam. 
The  order  by  that  court,  for  the  sale  of  real  estate,  so  far  as  the 
question  of  jurisdiction  is  concerned,  may  well  be  compared  to 
the  condemnation  of  goods  by  a  court  of  exchequer,  where  ju- 
risdiction attaches  upon  a  seizure — it  merely  professes  to  divest 
the  title  of  the  ancestor,  without  affecting  the  persons  or  other 
property  of  the  heirs:  McPherson  v.  Gxinliff  ei  oZ.,  11  Seig.  A 

1. /Wecr**  MM.  2.  fTesion'f  «af e.  3.  TAcJiytw 

4.  Cke$apeake  <C  Oki»  Canal  Co.  y.  BaU.  dk  Gkio  12.  R.  C; 
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B.  430  [14  Am.  Dec.  642].  So,  an  order,  at  the  instance  of  an 
administrator,  for  leave  to  sell  the  crop  of  the  intestate,  or  to 
sell  at  public  sale,  his  perishable  property,  is  clearly  a  proceed- 
ing in  rem^  and  requires  no  notice  to  those  whose  interests  are 
concerned,  in  order  to  its  validity.  And  in  proceedings,  ac- 
cording to  the  course  of  the  admiralty,  it  is  a  universal  rule, 
that  a  legal  seizure,  under  lawful  authority,  gives  jurisdiction, 
and  decrees  and  sentences,  under  such  circumstances,  divest 
the  title  of  the  whole  world,  and  pass  in  rem  adjudicatem :  4 
(TrancL,  278;'  1  Paine,  626.'  So,  in  a  suit  at  common  law,  or 
in  equity,  where  the  court  proceeds  against  the  thing,  a  seizure 
of  property  by  virtue  of  process  issued  from  a  court  of  competent 
authority,  vests  a  complete  jurisdiction  in  the  court  that  issued 
it,  over  the  thing  seized.  But  in  the  case  at  bar,  no  process 
against  the  lot  in  controversy  was  necessary  to  give  jurisdiction 
to  the  orphans'  court — the  statute  which  governs  the  proceed- 
ing does  not  require  it,  and  the  thing  itself  was  subjected  to 
the  action  of  the  court,  for  the  purposes  of  a  sale,  so  soon  as 
it  was  sufficiently  informed  that  no  division  could  be  equitably 
effected,  without  injury  to  the  heirs. 

In  the  case  of  Bissdl  v.  Briggs^  9  Mass.  462  [6  Am.  Dec.  88], 
the  general  rule,  that  the  court  rendering  a  judgment,  must 
have  jurisdiction,  both  of  the  cause  and  the  parties,  is  ex- 
plicitly recognized.  In  that  case  the  action  was  commenced 
by  attachment,  and  the  goods  of  the  defendant  seized;  and  the 
court  held,  that  though  he  may  not  have  had  actual  or  con- 
structive notice  of  the  pendency  of  the  action,  yet  it  was  com- 
petent to  proceed  to  judgment,  and  sell  the  property  attached^ 
in  order  to  its  satisfaction.  But  if  the  goods  should  prove  in- 
sufficient, to  the  discharge  of  the  judgment,  the  creditor  could 
not  sue  an  action  on  it  out  of  the  state,  because  the  defendant 
was  not  personally  amenable  to  the  jurisdiction  of  the  court 
rendering  it.  This  case  shows  that  a  court  may  acquire  juris- 
diction of  a  cause,  where  the  proceeding  is  in  rem,  without 
reaching  by  its  process  the  person  of  the  defendant,  and  that 
quoad  the  thing  itself,  the  judgment  is  as  conclusive  as  if  the 
defendant  was  brought  in  by  notice.  In  the  present  case,  the 
orphans'  court  acquired  a  potential  jurisdiction  over  the  subject- 
matter,  by  the  death  of  the  ancestor,  and  that  jurisdiction,  if 
it  did  not  attach  earlier,  was  certainly  put  in  actual  exercise, 
whenever  that  court  assumed  to  act  upon  the  report  of  the  com« 

1.  Bom  t.  Bimdif,  2.  The  Jtobert  ^tUtn, 
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tnissioners,  wbioh  disclosed  the  fact  that  a  division  could  not 
be  equitably  made,  without  injury  to  the  heirs. 

In  the  case  of  Thompson  t.  Tolmie,  2  Pet.  165,  the  validity  of 
the  proceedings  of  an  orphans'  court  was  collaterally  drawn  in 
question.  The  proceedings  impugned,  originated  in  the  District 
of  Columbia,  and  were  founded  on  a  law  of  Maryland,  which 
declares,  that  in  case  the  parties  entitled  to  the  intestate's 
estate  can  not  agree  upon  a  division;  or  in  case  any  person  en- 
titled to  any  part  be  a  minor,  application  may  be  made  to  the 
court  of  the  county  where  the  estate  lies,  and  the  court  shall 
appoint  and  issue  a  commission  to  five  discreet  men,  who  are 
required  to  adjudge  and  determine  whether  the  estate  will  ad- 
mit of  being  divided,  without  injury  and  loss  to  all  the  parties 
entitled;  and  to  ascertain  the  value  of  the  estate.  And  if  the 
estate  can  be  divided  without  injury  and  loss  to  the  parties,  the 
commissioners  are  required  to  make  partition  of  the  same.  And 
if  they  shall  determine  that  the  estate  can  not  be  divided  with- 
out loss,  they  shall  make  return  to  the  county  court,  and  of  the 
reasons  upon  which  their  judgment  is  formed;  and  also  the  real 
value  of  the  estate.  And  if  the  judgment  of  the  commissioners 
shall  be  confirmed  by  the  county  court,  then  the  eldest  son,  chilJ, 
or  person  entitled,  if  of  age,  shall  have  the  electiou  to  take  tbe 
whole  of  the  estate  and  pay  to  the  others  their  just  proportion 
of  the  value  in  money :  and  on  the  refusal  of  the  eldest  child, 
the  same  election  is  given,  in  succession,  to  the  otber  children, 
or  persons  entitled,  who  are  of  age:  and  if  all  refuse,  the  estate 
is  to  be  sold  under  the  direction  of  the  commissioners,  and  the 
purchase  money  divided  among  the  several  persons  entitled, 
according  k>  their  respective  titles  to  the  estate.  But  if  all  the 
parties  entitled  shall  be  minors  at  the  death  of  the  intestate, 
the  estate  shall  not  be  sold  until  the  eldest  arrives  to  age,  and 
the  profits  of  the  estate  shall  be  equally  divided,  in  the  mean 
time.  Under  this  law,  it  was  held  that  the  jurisdiction  of  the 
court  over  the  subject-matter  of  the  proceedings,  did  not  de- 
pend on  the  fact  that  one  of  the  heirs  was  of  age,  but  attaches 
when  the  ancestor  dies  intestate,  and  any  of  the  persous  en- 
titled to  his  estate  is  a  minor:  that  the  fact  of  the  majority  of 
one  of  the  persons  entitled  could  only  become  material  in  case 
the  land  was  not  susceptible  of  a  division,  without  injury  or 
loss  to  the  parties.  If  it  could  be  divided  without  injury,  the 
commissioners  were  required  to  divide  it,  although  all  the  heirs 
were  minors.  The  materiality  of  the  inquiry,  whether  any  one  at 
the  heirs  was  of  age,  was  altogether  contingent,  and  might 
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never  arise;  and  at  all  events,  must  depend  upon  the  report  of 
the  commissioDers,  whether  or  not  the  property  might  be 
divided  without  injury.  This  must  necessarily,  therefore,  be 
an  inquiry  arising  in  the  course  of  the  proceedings,  and  after 
the  jurisdiction  of  the  court  attached. 

The  court  in  Thompson  y.  Tolmie,  in  determining  what  facts 
give  jurisdiction  under  the  statute  of  Maryland,  go  quite  be* 
yond  what  the  present  case  requires  us  to  decide,  and  conse- 
quently very  fully  maintain  the  jurisdiction  of  the  orphans' 
court  of  Montgomery. 

Though  the  act  of  1820,  makes  it  the  duty  of  the  judge  of 
the  orphans'  court,  to  appoint  commissioners,  with  a  view  to  a 
division  and  distribution  of  the  intestate's  estate,  within  three 
months  after  the  administrator  shall  have  represented  it  solvent, 
yet  there  is  no  express  inhibition  of  the  court  to  act,  without 
such  representation  from  the  administrator.  And  if  the  court 
appoint  commissioners  to  divide  the  estate,  we  will  not  say, 
that  the  administrator  may  not  arrest  its  action — he  certainly 
may,  if  the  estate  be  insolvent,  by  so  representing  it,  conceding, 
ex  ffraiia,  argamenii,  that  this  initiatory  step  of  the  court,  in 
order  to  its  regularity,  must  be  preceded  by  a  report  of  solv- 
ency; it  lies  with  the  administrator  to  object  the  want  of  it  in 
abatement  of  the  proceedings,  and  does  not  concern  the  in- 
terests of  any  one  else.  In  the  present  case,  the  record  dis- 
covers that  the  administrator  had  notice  of  the  appointment  of 
the  commissioners,  for  he  presented  to  the  court  their  report, 
showing  the  impractibility  of  making  an  equitable  division  of 
the  real  estate  of  his  intestate — and  acts  himself,  as  commis- 
sioner, in  executing  the  order  of  sale.  Having  done  thus  much^ 
he  impliedly  admitted  the  sale  of  the  lands  to  be  unnecessary, 
for  the  payment  of  debts,  and  could  not,  thereafter,  be  heard 
to  object,  in  any  form,  to  the  regularity  of  the  proceeding  of 
the  orphans'  court.  The  jurisdiction,  then,  being  clearly  main- 
tainable, under  the  act  of  1820,  aud  as  that  is  all  we  propose  to 
show,  the  strict  conformity  of  the  proceedings  to  its  provisions, 
so  as  to  relieve  them  from  any  valid  objection  on  appeal  or 
writ  of  error,  need  not  be  considered. 

3.  The  jurisdiction  of  the  orphans'  court  being  shown,  we  are 
next  to  inquire,  whether  its  proceedings  can  be  collaterally  im- 
peached. In  regard  to  proceedings  in  the  ordinary  course  of 
law,  it  has  been  invariably  holden,  that  the  judgment  of  a  court 
having  jurisdiction  of  the  parties  and  the  subject-matter,  is  con- 
clusiye  upon  parties  and  privies;  and  this,  though  the  record 
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may  abound  with  irref^^ilarities,  which  would  authorize  its  re- 
versal by  a  revising  court:  NevoeU  v.  Newton^  10  Pick.  470;  HaHe 
V.  WilliamB,^  6  Id.  232;  MiMs  v.  Duryee,  7  Cranch,  483;  Hamp- 
ton V.  McGonneU,  3  Wheat.  134;'  Young  v.  Oregory^  Hall,  446;* 
Messier  v.  Amery,  1  Yeates,  533  [1  Am.  Dec.  316];  2  Dall.  54;' 
Hopkins  v.  Lee,  6  Wheat.  109;  Barr  v.  OraU,  4  Id.  213;  Hughes 
V.  Blake,  1  Mason,  515;  WrigTU  v.  2>e  Kine,  1  Pet.  C.  C.  199; 
Homer  v.  Msh,  1  Pick.  435  [11  Am.  Dec.  218];  Livermore  t. 
HerscheU  et  ai,,  3  Id.  83;  Saxlon  v.  Chamberlain,  6  Id.  223,* 
iSmi/^  V.  JDeu^,  3  Johns.  157  [3  Am.  Dec.  469];  1  Johns.  Cb. 
822;«  SmUh  v.  Sherwood,  4  Conn.  276  [10  Am.  Dec.  143];  Rtjer 
V.  Alwater,  4  Day,  432;  Bigelow  v.  Stearns,  19  Johns.  39  [10  Am. 
Dec.  189];  McDowell  7.  Fan  Den8(m,U2 Id.  356;  Mather y.  Hood, 
8  Id.  44;  Borden  v.  i^A,  5  Id.  121;'  Thatcher  v.  Gammon,  12 
Mass.  268;  iS^mi/^  v.  WhUing,  11  Id.  445;  Jacobs  v.  ^o//,'  12  Id. 
25;  Green  v.  Sarmiento,  1  Pet.  74;"  5tote  v.  TFoite^,  2  Nott  A 
M.  410;  £e8S  v.  Heebie,  6  Serg.  &  B.  57;  Plainer  v.  ^es<,  11 
Johns.  530;  Young  v.  jB^Jb,  7  Cranch,  567. 

It  may  then  be  assumed,  that ''  the  whole  current  of  authorities 
recognize  the  principle,  that  where  a  cause  has  been  instituted 
in  a  proper  forum,  where  all  matters  of  defense  were  open  to 
the  party  sued,  the  judgment  is  conclusive,  until  reversed  oo 
error,"  upon  the  maxim  defde  et  officio  judicisnon  redptur  quas- 
tio.  And  indeed  a  different  course  of  decision  would  have  gone 
to  place  in  uncertainty  the  rights  of  m£um  and  tuum,  and  over- 
turned the  landmarks  of  property,  the  settlement  of  which  was 
a  cardinal  object  in  the  formation  of  the  social  compact.  The 
sentences  of  courts,  if  liable  to  be  incidentally  revised  and  set 
aside,  would  so  impair  their  efficacy,  as  greatly  to  detract  from 
the  dignity  of  the  tribunals  of  justice.  Interest  reipubliccB  td 
sit  finis  lilium,  is  a  salutary  maxim — while  it  would  establish 
upon  a  firm  basis,  the  interests  which  society  proposes  to  pro- 
tect, it  imparts  respectability  to  the  institutions  of  the  countiy. 

In  Bose  v.  Himely,  4  Cranch,  278,  it  is  said,  if  a  judgment  be 
merely  irregular,  the  courts  of  the  country  pronouncing  the  sen- 
tence, were  the  exclusive  judges  of  that  irregularity,  and  their 
decision  binds  the  world :  if  coram  non  judice,  the  sentence  is 
as  if  it  never  was  pronounced.  So,  in  Kempe's  Lessee  v.  Kennedy, 
6  Id.  186,  in  speaking  of  a  court  whose  judgment  is  attempted 

1.  BaU  ▼.  Waiiams:  8. 0..  17  Am.  Deo.  866. 
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to  be  impeached,  the  supreme  court  of  the  United  States  saj^ 
the  judgment  it  gave  was  erroneous,  but  it  is  a  judgment,  and 
until  reversed  can  not  be  disregarded.  To  same  principle,  H 
Mass.  229.' 

A  decree  in  chancery,  directing  the  sale  of  real  estate,  when 
collaterally  drawn  in  question,  can  not  be  impeached;  nor  is  a 
purchaser  bound  to  look  beyond  it,  if  the  facts  necessary  to  give 
jurisdiction  appear  on  the  face  of  the  proceedings.  In  Wind^ 
ham  V.  Windham,  3  Ch.  12,'  an  indirect  attack  was  made  on  a 
Bale  under  the  decree  of  a  court  of  equity;  whereupon  the  lord 
keeper  remarked,  "  You  blow  up  with  gunpowder,  the  whole 
jurisdiction,  if  such  a  purchaser  is  not  protected."  See  also 
KUdy  V.  Lamb,  2  Id.  405.' 

The  orders  of  an  orphans'  court,  though  not  obtained  by  the 
proeecution  of  a  suit  in  the  ordinary  form  of  procedure,  are  as- 
similated to  a  judgment,  and  conclude  all  previous  irregularities: 
11  Serg.  &  B.  436.*  And  in  Selin  v.  Snyder,  7  Id.  166,  it  was 
decided  that  the  orphans'  court,  acting  within  its  jurisdiction, 
had  power  to  grant  the  order  for  a  sale  of  the  real  estate  of  the 
intestate — that  the  purchaser  is  bound  to  look  to  the  jurisdic- 
tion, and  if  this  is  shown  by  the  record,  it  is  not  allowable  to 
dispute  its  verity,  and  thereby  defeat  the  purchase. 

In  McPherson  v.  Gurdiff  el  al,  11  Serg.  &  R.  437  [14  Am.  Deo. 
642],  in  which  the  validity  of  an  order  of  sale  came  collaterally 
in  question,  the  doctrine  is  advanced,  "  that  where  there  is  a 
direct  sentence  on  the  very  point,  such  is  to  be  received  as  con- 
clusive evidence,  not  to  be  impeached  from  within,  but  like  all 
other  acts  of  the  highest  judicial  authority,  is  impeachable  from 
without:  and  it  is  not  permitted  to  show  that  the  court  was 
mistaken  in  the  original  action;  it  may  be  shown  that  they  were 
misled  by  some  collusive  act  between  the  parties:  and  this  was 
decided  by  the  opinion  of  all  the  judges  of  England,  in  the 
Duchess  of  Kingston's  trial,  in  the  house  of  lords:"  9  State 
Trials,  268.  Here  is  a  direct  assertion  of  the  conclusiveness  of 
judgments  upon  all  matters  which  were  or  are  supposed  by  the 
record  to  have  been  before  the  court:  these  having  passed  in 
rem  adjudicatam,  are  not  subject  to  revision  by  any  indirect  pro- 
ceeding, and  can  only  be  reversed  or  set  aside  by  an  appellate 
court.  But  it  is  competent  to  impeach  a  judgment  for  frauds 
when  collaterally  drawn  in  question;  because  proof'  showing 


1.  P^rkim  T.  FabJUld,  U  ICmh.  337.  3.  Wyndkam  v.  Wyndkam,  3  Ob.  33. 

a.  KkOUbf  T.  Lamb,  i.  MePtunonr.  Cwiliff;  S.  0.,  U  Am.  Doo.  643. 


688  Wyman  v.  Oampbell  [Alabama, 

collusion,  does  not  contradict  the  record,  but  is  in  itself  the 
introduction  of  something  extrinsic. 

•  So,  in  the  case  of  The  Town  of  Canaan  v.  The  Oreenwood 
Turnpike  Company,  1  Conn.  1,  Trumbull,  J.,  in  deliveriog 
the  opinion  of  the  court,  said:  "A  judgment,  decree,  sentence, 
or  order  passed  by  a  court  of  competent  jurisdiction,  which 
transfers,  creates,  or  changes  a  title,  or  any  interest  in  estate, 
real  or  personal,  or  which  settles  and  determines  a  contested 
right,  or  which  fixes  a  duty  on  one  of  the  parties  litigant,  is  not 
only  final  as  to  the  parties  themselves,  and  aU  claiming  by  or 
under  them,  but  furnishes  conclusive  evidence  to  all  mankind, 
that  the  right,  interest,  or  duty  belongs  to  the  party  to  whom 
the  court  adjudged  it." 

In  Oervia  and  Wife  y.  Brown  etal.,1  Nott  &  M.  329,^  the  de- 
cree of  a  court  of  ordinary,  revoking  the  probate  of  a  vdll,  was 
held  to  be  the  judicial  act  of  a  court  possessing  jurisdiction  over 
the  subject-matter.  And  the  exercise  of  this  right  was  held  so 
inviolable,  that  evidence  would  not  be  permitted  to  contradict 
the  matters  adjudged,  but  it  could  only  be  set  aside  upon  ap- 
peal.   To  the  same  effect  is  ScoU  v.  Hancock,  13  Mass.  162. 

In  Mooers  v.  White,  6  Johns.  Oh.  384,  Chancellor  Kent  ap- 
proves the  doctrine  of  the  conclusiveness  of  an  order  of  sale, 
and  places  his  opinion  upon  the  competency  of  the  jurisdiction 
of  the  court  making  it.  So,  in  Tlie  Heirs  of  Ludlow  v.  Johnson, 
3  Ohio,  560  1 17  Am.  Dec.  609],  it  was  determined,  that  where 
the  court  making  an  order  of  sale  had  jurisdiction,  a  collateral 
inquiry  will  not  be  allowed  to  show  whether  its  jurisdiction  was 
improperly  exercised.  Though  the  order  be  unadvisedly  or 
erroneously  made,  the  purchaser  has  acquired  rights  he  can  not 
be  divested  of,  by  any  indirect  proceeding;  and  so  far  as  the 
interests  of  purchasers  are  concerned,  it  is  considered  equally 
available  as  a  judgment.  And  to  the  same  effect  is  Sumner  v. 
Parker,  7  Mass.  79,  where,  examining  the  conclusiveness  of  a 
decree  of  a  judge*  of  probate,  the  court  remark,  that  if  within 
the  sphere  of  his  authority,  the  judge  mistakes  the  application 
of  the  law,  the  decree  is  voidable,  and  may  be  reversed  by  an 
appellate  tribunal;  and  is  in  force,  until  its  reversal.  But  if  a 
decree  be  made  upon  a  subject,  without  the  jurisdiction  of  the 
judge,  it  needs  no  reversal,  it  is  void.  And  in  Wales  v.  WiUard, 
2  Id.  120,  the  distinction  between  void  and  voidable  judg- 
ments, is  clearly  recognized.     So,  Perkins  v.  Fairfidd,  11  LL 
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227,  is  a  direct  authority  to  show  that  a  title  acquired,  by  pur- 
chase made  ou  sale,  uuder  au  order  for  the  sale  of  the  real 
estate  of  au  intestate,  is  valid,  if  the  court  making  the  order 
had  jurisdiction,  though  its  proceediugs  are  erroneous.  To 
same  point  see  EUioU  et  ai,  v.  Peirsol  et  al,,  1  Pet.  340. 

In  Thompson  v.  Tolmie,  2  Pet.  168,  the  decision  in  McPherson 
V.  Cunliff  is  cited  with  approbation,  and  the  court  reafi&rm  the 
doctrine,  that  where  there  is  a  fair  sale,  and  the  decree  exe- 
cuted by  a  conveyance  from  the  administrator,  the  purchaser 
will  not  be  bound  to  look  beyond  the  decree,  if  the  facts  neces- 
sary to  give  the  court  jurisdiction,  appear  on  the  face  of  the 
proceedings.  After  a  lapse  of  years,  presumptions  must  be  made 
in  favor  of  what  does  not  appear.  And  further,  ''the  decree  of 
an  orphans'  court,  iu  a  case  within  its  jurisdiction,  is  reversable 
only  on  appeal,  and  not  collaterally,  iu  another  suit." 

The  same  court,  in  the  case  of  Voorhees  v.  The  United  States 
Bank,  10  Pet.  474,  again  declare,  that  the  errors  of  a  court  do 
not  impair  the  validity  of  its  judgments;  and  that  any  objec- 
tion to  its  full  effect,  when  impugned  by  an  indirect  proceed- 
ing, must  go  to  the  authority  under  which  it  was  rendered.  If 
a  court  usurps  jurisdiction,  its  act  is  void;  but  if,  in  the  exer- 
cise of  a  lawful  power,  it  errs  in  judgment,  its  acts  are  merely 
voidable,  and  remain  in  full  force,  until  set  aside  by  a  revising 
tribunal.  The  orphans'  court,  in  the  exercise  of  its  authority 
over  the  real  estate  of  an  intestate,  has  been  assimilated  to  a 
court  of  equity.  Considering  the  manner  of  its  procedure,  and 
the  extent  of  its  discretion  over  the  subject,  the  comparison  is 
not  perhaps  entirely  inapt. 

No  injury  can  result  from  the  conclusion,  that  the  jurisdiction 
being  shown,  it  is  not  competent  to  invalidate  the  order  of  sale, 
when  introduced  in  evidence,  as  a  link  in  the  chain  of  title — for 
an  appeal,  or  writ  of  error  is  given  by  statute,  "  from  any  judg- 
ment or  order  final,  within  vacation  or  term  time  "  of  the  county 
court,  to  the  circuit  or  supreme  court.  Let,  then,  the  review 
we  have  taken  of  the  authorities  suffice  to  show  that  judicial 
sentences,  whether  designated  as  judgments  iu  the  courts  of 
law,  decrees  in  chancery,  or  orders  of  an  orphans'  court,  if 
not  founded  in  a  usurpation  of  power,  are  conclusive,  until  re- 
versed by  a  higher  tribunal.  We  proceed  now,  to  fortify  this 
conclusion. 

In  the  case  of  The  Lessee  of  Ooforth  v.  Longworth,  4  Ohio,  129 
{19  Am.  Dec.  588],  it  is  held  to  be  well  settled,  that  courts  give 
a  liberal  construction  to  statutes  authorizing  sales  of  real  estate 
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by  executors  and  administrators.  Public  policy  requires  that 
all  reasonable  presumptions  should  be  made  in  support  of  such 
sales,  especially  respecting  matters  in  pais.  The  number  of 
titles  thus  derived,  and  the  too  frequent  inaccuracy  of  clerks 
and  others  concerned'  in  effectiog  these  sales,  render  this 
necessary.  If  a  dififerent  rule  prevailed,  purchasers  would  be 
timid,  and  estates  consequently  be  sold  at  a  diminished  value, 
to  the  prejudice  of  heirs  and  creditors. 

In  favor  of  innocent  purchasers,  the  cases  cited  from  2  and 
10  Peters'  reports,  and  11  Sergeant  &  Bawle's  reports,  veiy 
fully  maintain  the  same  doctrine:  and  it  is  certainly  compatible 
with  the  purest  principles  of  justice.  Who  would  consent  to 
become  a  purchaser  at  such  a  sale,  if  he  was  to  be  made 
responsible  for  every  irregularity  in  the  proceedings  of  the 
court  that  ordered  it  ? 

Again:  the  rules  of  law  are  in  general  so  framed  as  to  favor 
the  fair  purchaser.  If  a  judgment  is  reversed  for  error  in  the 
record,  the  defendant  can  only  obtain  restitution  of  the  money, 
while  the  purchaser  shall  hold  the  property  sold  foi^  its  satisfac- 
tion: 10  Pet.  4T5;*  6  Har.  &  J.  204;'  1  Cow.  642.»  So  it  has 
often  been  made  a  question,  whether  a  bona  fide  purchaser  of 
laud,  under  an  execution  issued  upon  a  judgment  which  had 
been  paid,  but  uo  satisfaction  entered  of  record,  would  not  be 
protected  in  his  purchase:  1  Cow.  622.^  A  sale  under  an 
irregular  execution,  which  is  merely  voidable,  passes  title  to  the 
purchaser:  Blaine  v.  The  "  Charles  Carter^'*  4  Cranch,  328. 

It  remains  to  examine  more  particularly  the  legal  correctness 
of  the  charge  given,  as  well  as  the  refusal  of  that  asked  in  the 
circuit  court. 

1.  The  instruction  given  asserts,  in  the  first  place,  that  if  the 
administrator  sold  the  real  estate  of  his  intestate,  without  giv- 
ing bond  to  sell  according  to  law,  his  proceedings  were  abso- 
lutely void.  The  thirtieth  section  of  the  act  of  1803  requires,  that 
the  personal  representative,  before  he  obtains  the  order  of  sale 
from  the  clerk  of  the  orphans'  court,  shall  enter  into  bond  with 
sufficient  sureties,  etc.  This  is  the  only  statute  which  requires 
such  a  bond,  and  was,  of  course,  in  the  contemplation  of  the  judge 
when  he  gave  the  charge.  The  omission  to  execute  this  bond 
can  not  be  held  to  avoid  the  sale.  It  is  made  the  duty  of  the 
clerk  to  require  it  before  he  furnishes  the  administrator  with  a 
copy  of  the  order;  but  if,  regardless  of  this  requisition  of  the 
act,  he  issues  a  copy,  an  innocent  purchaser  can  not  be  preju- 
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diced.  Tbe  purchaser  is  not  to  supervise  the  clerk  in  the  per- 
fo:  maoce  of  his  duties,  but  may  well  infet  the  ezecutioa  of  the 
bond,  from  the  fact  that  he  has  furnished  the  administrator  with 
the  warrant  for  a  sale. 

2.  The  second  head  of  the  charge  is  not  very  intelligible.  H 
it  be  understood  as  asserting,  that  everything  necessary  to  legiti- 
mate the  action  of  the  orphans'  court  should  appear  of  record, 
or  else  the  proceedings  of  that  court  were  void,  our  views  upon 
another  branch  of  the  case  negative  its  correctness.  But  if  the 
court  intended  to  say,  that  the  facts  necessary  to  give  jurisdic- 
tion should  appear  of  record,  or  else  the  proceedings  were  co- 
ram nonjudice,  and  of  consequence  void,  it  was  clearly  right: 
Kempe  v.  Kennedy,  1  Pet.  C.  C.  30-36;  Stanley  v.  Bank  of 
America,^  4  Dall.  11;  McGormick  v.  SuUivant,  10  Wheat.  192; 
Life  V.  Milchell,*  2  Terg.  400;  WiUiams  v.  Blunt,  2  Mass.  213; 
Shivers  v.  Wilson  et  al,  5  Har.  &  J.  130  [9  Am.  Dec.  497]; 
Wickes  V.  Caulk,  Id.  36;  Thatcher  v.  Powell,  6  Wheat.  119.  It 
is  needless  to  undertake  an  interpretation  of  the  meaning  of  the 
judge,  as  the  judgment,  without  reference  to  this  part  of  the 
charge,  can  not  be  sustained. 

3.  The  bill  of  exceptions  states  that  the  defendant  belo\y 
moved  the  court  to  instruct  the  jury,  that  if  they  believed  that 
the  county  court  had  jurisdiction  of  the  subject-matter,  a  defect 
in  the  notice  and  publication  of  the  time  of  sale  rendered  the 
proceedings  only  voidable,  and  binding  until  reversed.  This 
instruction  was  refused,  and  the  court  charged  the  jury,  that  all 
the  requirements  of  the  statute  in  such  case  must  appear  of 
record,  and  in  their  absence,  the  proceedings  were  absolutely 
void.  There  is  certainly  no  error  in  the  refusal  to  give  the 
instruction  asked — ^for  there  was  no  evidence  as  to  the  notice 
of  the  time  of  sale;  and  tbe  opinion  which  the  court  was  re- 
quired to  express,  could  have  had  no  influence  upon  the  verdict 
of  the  jury,  but  was  abstract  and  irrelevant. 

Again:  the  motion  for  an  instruction  supposes  that  it  is  im- 
material how  the  sale  was  conducted,  if  the  court  decreeing  it 
had  jurisdiction  of  the  subject-matter  of  the  proceeding.  In 
this  view,  it  is  believed  that  it  should  have  been  denied.  If 
the  authority  of  the  court  is  shown  of  record,  any  subsequent 
irregularity  in  its  action,  would  not  make  the  decree  void,  but, 
at  most,  merely  voidable.  Yet,  if  the  decree  (as  it  should  do) 
prescribes  certain  formalities,  preparatory  to  the  sale,  they 
must  be  observed,  or  the  authority  to  sell  can  not  be  well  eze- 
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cuted.  Where  particalar  forms  are  pointed  out,  for  the  exeea* 
tion  of  a  power,  however  immaterial  they  may  appear,  in  them- 
selves, these  forms  are  considered  as  conditions,  the  observance 
of  which  can  not  be  dispensed  with:  JVixon  v.  Hyserotl^  5  Johns. 
68;  Hunt  v.  Chamberlain's  Ib^ra,  3  Halst.  336  [14  Am.  Dec. 
427];  Denning  \,  Smith,  3  Johns.  Gh.  344;  Hudsojiy,  Hudson, 
6  Munf.  352;  Combe  y.  Brazier,  2  Desau.  431;  Sag.  on  Pow. 
364.  An  authority  to  an  administrator  to  sell  the  estate  of  hia 
intestate  is  a  personal  trust,  and  must  be  strictly  pursued: 
Bryan  et  aL  v.  Hinman,  5  Day,  211;  Lockwood  v.  StardewaU,  6 
Conn.  373;  Berger  et  al.  v.  Duff,  4  Johns.  Ch.  368.  So  also  ia 
an  authority  given  to  an  executor,  by  will,  to  sell:  Pendleton 
and  wife  v.  Fay  et  al,,  2  Paige,  202. 

It  is  necessary,  then,  that  the  administrator  should  do  every- 
thing required  by  the  order  to  be  done,  previous  to  the  sale,  or 
the  sale  passes  no  title.  But  the  purchaser  can  not  be  preju- 
diced by  the  omission  of  an  administrator  to  perform  any  act, 
after  the  sale.  The  interest  acquired  by  his  purchase  can  not 
be  lost  by  a  failure  to  make  a  return  to  the  orphans'  court,  of 
the  proceedings  under  the  order:  5  Day,  211;'  1  Dall.  486;'  5 
Wheel.  Abr.  258. 

4.  The  last  instruction  complained  of  is  substantially  this,  that 
T2nless  the  sale  of  the  lot  in  controversy  was  conducted  agree- 
ably to  the  act  of  1822,  governing  the  sale  of  intestates'  estates, 
the  title  of  the  heirs  was  not  divested;  and  that  that  act  re- 
pealed all  others  of  a  previous  date,  on  the  same  subject,  so  far 
as  they  were  in  conflict.  We  have  already  shown  that  the  acta 
of  1818  and  1820  are  in  harmony  with  that  of  1822,  so  f ar  aa 
ihey  confer  jurisdiction  upon  the  orphans'  court.  The  statute 
of  1803,  so  far  as  it  gives  authority  to  that  court  to  direct  the 
8ale  of  land,  is  impliedly  repealed  by  that  of  1822,  yet  the  mode 
of  procedure  it  provides  still  continues  in  force,  and  is  appli- 
cable to  proceedings  under  the  acts  of  1818  and  1820 — ^and  the 
charge  maintaining  the  reverse  can  not  be  sustained.  The  form 
in  which  some  of  the  instructions  were  asked  and  given,  seema 
to  us  to  have  been  objectionable,  by  referring  questions  of  law 
to  the  jury:  yet  as  it  can  subserve  no  purpose,  we  deem  it  un* 
necessary  to  particularize  them. 

We  are  aware,  that  in  this  opinion,  we  run  counter  to  acme 
of  the  reasoning  and  conclusions  of  this  court,  in  the  case  of 
Wiley  and  Oayle  v.  WhUe  and  Lesley,  2  Stew.  831;  3  Stew.  &  P. 
855,  which  was  twice  here.    The  Very  great  respect  we  enter> 
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tain  for  the  learning  of  the  judges  who  concurred  in  the  opin- 
ions, in  that  case,  and  the  propriety  of  upholding  the  doctrine 
of  stare  decisis,  have  induced  us  to  give  to  this  case  a  more  care- 
ful and  elaborate  examination.  Principles,  the  opposite  of 
those  we  have  stated,  would  be  productive  of  the  severest  and 
most  extensive  injury.  It  is  impossible  to  conjecture  the  vast 
amount  of  property  holden  under  sales,  made  by  order  of  an 
orphans'  court;  and  we  all  know,  that  in  at  least  three  fourths 
of  the  cases,  the  records  are  remarkable  for  their  want  of  tech- 
nicality and  legal  precision.  Let  the  rule  be  established  and 
continued,  which  requires  the  record  to  disclose  every  material 
fact,  and  which  makes  indispensable  to  the  passing  of  title, 
publication  of  the  petition  to  sell,  the  return  of  the  sale,  the 
execution  of  a  bond  by  the  administrator,  to  the  orphans'  court, 
and  everything  else  which  the  statute  prescribes  as  preparatory 
to  a  decree,  and  a  large  majority  of  the  titles  acquired  through 
such  a  channel,  would  be  overturned.  In  questions  of  doubt^ 
arguments  drawn  ab  inconvenienti,  deserve  great  consideration — 
yet  we  need  not  invoke  their  aid  in  this  case,  for  authority  is 
full,  to  sustain  every  point  we  have  determined. 

It  is  worthy  of  remark,  that  the  distiuction  between  void  and 
voidable  judgments,  seems  not  to  have  been  considered  in  the 
case  of  Wiley  and  Oayle  v.  Whiie  and  Lesley,  but  it  is  assumed 
that  the  proceedings  of  the  orphans'  court  may  be  collaterally 
impeached,  for  an  omission  to  disclose,  by  its  record,  an  ob- 
servance of  everything  enjoined  by  statute,  upon  the  ground 
that  it  is  a  court  of  limited  jurisdiction.  This  reasoning  only 
proves  the  order  to  have  been  voidable,  if  the  authority  of  the 
court  was  shown,  and  would  hold  good,  on  an  appeal  or  writ  of 
error — but  does  not  show,  that  it  was  void  per  se,  so  as  to  sub- 
ject it  to  an  indirect  attack. 

The  views  already  expressed,  relieve  us  from  a  more  extended 
review  of  the  case  last  cited;  and  without  attempting  to  recapitu- 
late, it  remains  but  to  declare,  that  the  judgment  must  be  re« 
versed  and  the  cause  remanded. 

Gk>Li>TRWArns,  J.,  not  sitting  in  this  cause. 
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Redmond  v.  ColUng,  27  Am.  Dec.  208;  Union  Bank  of  Tennessee  v.  JoUf's 
Adm'rs,  18  How.  (U.  S.),  citing  the  principal  case;  McPhersgn  v.  OunliF,  U 
Am.  Dec.  642. 

GoNCLTTsiviEinBSS  ov  Prooeedinos  of  Orphans*  Goctrt;  See  McPhersom 
▼.  Cwdiffy  14  Am.  Dec  642,  and  note  663,  where  the  subject  is  discussed  »t 
length;  Roock  v.  MarUn*s  Lessee,  27  Id.  746. 
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Roberts  v.  Adams. 

[6  POBZXB,  861.] 

AaBUKFsrr  by  0ns  Sorstt  against  thb  Other  fob  Gohtbibutiov  ou  Im 
BOfftftined  as  aoon  aa  the  former  has  paid  the  debt  for  which  they  an 
sureties;  it  need  not  be  shown  that  the  principal  debtor  is  insolvent,  nor 
that  payment  from  him  can  not  be  obtained. 

AasxTMPsrr.     The  opiniou  sufficiently  states  the  facts. 

Clarke,  for  the  plaintiff  in  error. 

Phillips,  for  the  defendant  in  error. 

GoLDTHWAiTB,  J.  This  is  an  aoUon  of  assumpsit  on  the 
oommou  counts;  and  the  only  question  which  is  presented 
for  revision,  arises  out  of  the  bill  of  exceptions  taken  by  Boberts 
on  the  trial  of  the  cause — by  which  it  appears,  that  the  plaintiS 
and  defendant  were  the  co  sureties  for  Boss  and  Roberts  to  a 
promissory  note  on  which  Adams  was  sued  and  compelled  to 
pay.  No  proof  was  adduced  to  show  the  insolvency  of  Boss  aad 
Roberts.  On  the  evidence,  Boberts  requested  the  circuit  court 
to  instruct  the  jury,  that  before  Adams  could  entitle  himself  to 
a  recovery,  the  insolvency  or  inability  of  Boss  and  Boberts  must 
be  made  apparent.  This  instruction  was  refused,  and  the  refusal 
is  here  assigned  as  error. 

Since  the  case  of  Cotvell  v.  Edwards,  2  Bos.  &  Pul.  268,  it  has 
never  been  questioned  in  England,  that  one  co-surety  has  a  right 
of  action  against  another,  as  soon  as  he  is  compelled  to  pay  the 
debt  for  which  they  were  joint  sureties.     Nor  has  a  contraiy 
doctrine  ever  been  asserted  iu  this  country  except  in  the  state  of 
Kentucky.     In  the  case  of  Pearson  v.  Duckham,  3  Litt.  884,  the 
court  of  error  and  appeals  of  that  state,  in  a  case  which  can  not 
be  distinguished  from  the  one  now  before  us,  decided  that  the 
right  of  one  surety  to  recover  from  another,  his  proportion  of  the 
money  paid  on  account  of  the  suretyship,  was  dependent  on  the 
insolvency  of  the  principal  debtor.     The  grounds  on  which  the 
decision  is  made  to  rest,  are  two-fold:  1.  That  the  action  at  law 
is  derived  from  the  courts  of  equity,  and  that  such  courts  never 
decree  in  favor  of  one  surety  against  another,  unless  the  princi- 
pal debtor  is  insolvent;  and  2.  That  because  the  legislation  of 
that  state  had  given  a  summary  remedy  in  favor  of  one  against 
another  co-surety  when  the  principal  debtor  is  insolvent,  thii 
must  be  regarded  as  a  legislative  exposition  of  the  law  of  oo- 
suretyship. 

The  first  of  these  positions  would  be  very  difficult  to  sustain 
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on  principal  or  authority,  for  it  is  nowhere  laid  down,  that  the 
allegation  of  insolvency  is  one  which  is  either  necessary  to  be 
made  or  supported  by  proof.  The  principal  debtor  may  be  a 
necessary  party  to  the  bill,  but  is  alone  so,  on  the  ground  that 
he  is  ioterested  in  the  subject-matter  of  the  suit,  and  perhaps 
also  in  the  object  of  it,  and  his  presence  may  be  necessary  to 
enable  a  chancellor  to  scale  the  claims  of  all  the  parties.  In- 
deed, it  might  very  frequently  be  a  matter  of  great  doubt, 
whether  the  principal  debtor  was  able  to  respond  for  any  por- 
tion of  the  sum  paid;  and  the  right  of  contribution  would  thus 
be  made  to  depend,  not  on  fixed  principles  of  justice  and  equity, 
but  on  the  proseciftion  of  a  suit  which  might  or  might  not  be 
available,  according  to  circumstances. 

The  second  position  on  which  the  case  cited  is  made  to  rest, 
is  common  to  this  state;  for  we  have  a  similar  statute  to  that  of 
Kentucky,  which  authorizes  one  co-surety,  who  has  paid  money 
on  a  judgment,  to  move  against  another,  for  his  proportion  of 
the  debt,  when  the  principal  debtor  has  proved  insolvent.  We 
can  not  yield  our  assent  to  the  proposition,  that  the  enactment 
of  this  statute  is  equivalent  to  a  repeal  of  the  previous  law  in 
relation  to  co-sureties.  The  legislature  might  well  refuse  to  give 
a  summary  remedy  to  one  surety  against  another,  when  the 
principal  debtor  was  solvent,  and  yet  not  intend  to  make  the 
recovery,  in  other  modes  of  proceeding,  dependent  on  the  faot 
of  insolvency. 

It  does  not  admit  of  question,  that  the  rule  as  laid  down  in 
the  case  of  Coioell  v.  Edwards^  before  cited,  is  the  existing  law  of 
co-suretyship,  and  that  the  right  to  sue  is  consequent,  on  the 
legal  payment  of  the  money,  for  which  the  sureties  are  justly 
bound. 

The  judgment  is  affirmed. 

The  qnestiona  involved  in  this  dedaion  are  considered  in  the  note  to  if  or* 
rwm  v.  PoyiUz,  32  Am.  Dec 


BoREN  V.  MoGehee. 

[6  POBTEB,  482.] 

Payment  or  Jxtdohent  by  Shebitf,  wrrHOUT  Kkowledob  or  Dxfxndani 
in  execution,  is  a  discharge  thereof,  and  has  the  same  effect  as  if  madehy 
the  defendant. 

AnossnEY  fob  Pabty  to  Action  has  no  Authority  to  Assign  JnnoMun 
rendered  therein  for  his  client. 
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Assignment  of  Judgment  Made  on  Sheeuff's  Docket,  the  same  being  & 
private  memorandum-book  which  the  law  does  not  require  him  to  keep, 
ts  not  notice  to  any  one  except  tho  parties  to  the  transaction. 

Execution  is  Voidable  merely,  but  not  Void,  when  issued  upon  a  satis- 
fied judgment,  where  such  satisfaction  has  not  been  entered  on  the 
record. 

Title  of  Pubohasbb  at  Sheriff's  Sale  is  not  Affected  by  the  fact  thai 
the  sheriff  had  an  interest  in  the  judgment,  where  such  interest  did  do4 
appear  of  record,  and  was  unknown  to  the  purchaser. 

Ebbob  to  the  circuit  court  of  Montgomery  county.     The  opin* 
ion  states  the  case. 

Oampbell,  for  the  plaintifGs  in  error. 

Dargan,  contra. 

Obmond,  J.  This  was  an  action  of  trespass,  to  try  title  to  two 
lots  of  land  in  the  town  of  Montgomery,  brought  in  the  court  be- 
low by  the  defendant  in  this  court,  against  the  plaintiffs.  A  bill 
of  exceptions  was  taken  to  the  opinion  of  the  court,  which  shows 
the  following  facts:  Spyker  and  Bradford,  at  the  NoTember 
term,  1836,  of  Montgomery  county  court,  obtained  a  judgment 
against  Boren,  upon  which  an  execution  issued,  returnable  to 
the  May  term  following,  which  was  returned  at  the  return  term, 
indorsed,  "  Levied  on  the  lots  in  controversy,  as  the  property  of 
David  Boren."  The  attorney  of  Spyker  and  Bradford  demanded 
and  received  from  the  sheriff  the  debt,  damages,  and  tax  fee — 
the  residue  of  the  costs  were  not  paid.  The  sheriff  then  re- 
ceived from  the  plaintiffs'  attorney  an  assignment  of  the  judg- 
ment on  the  execution  docket  of  the  sheriff,  in  these  words: 

''  For  value  received,  I  assign  this  judgment  and  execution  to 
Bushrod  W.  Bell,  sheriff. 

(Signed)  A.  Mabtin,  plaintiffs'  attorney." 

The  defendant,  Boren,  had  paid  nothing.  An  alias  fi,  fa, 
issued,  returnable  to  the  next  term  of  the  court,  under  which 
the  said  sheriff,  Bell,  levied  and  sold  the  lots  of  land  in  contro- 
versy to  the  defendant  in  this  court,  and  conveyed  the  same  to 
him  by  deed.  It  did  not  appear  that  the  defendant  had  notice  of 
the  payment  of  the  judgment,  or  of  the  assignment  to  the  sheriff. 
The  plaintiff,  Garrett,  in  this  court  (defendant  below),  produced 
a  deed  from  Boren  to  him,  for  the  same  lots,  the  execution  of 
which  was  subsequent  to  the  rendition  of  the  judgment,  bat 
prior  in  date  to  the  deed  from  the  sheriff  to  the  defeudauts. 
On  these  facts,  the  court  charged  the  jury,  that  although  the 
sheriff  became  interested  in  the  judgment,  by  the  assignment 
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of  the  plain  tiffs'  attorney,  to  the  extent  of  the  teims  of  said 
assignment,  that  his  interest  did  not  vitiate  the  sale  to  the  de- 
fendant, who  had  no  notice  thereof,  and  that  it  was  such  a 
transaction  as  he  was  not  bound  to  notice. 

The  coart  also  refused  to  charge  the  jury,  if  they  beliered 
that  the  sheriff  was  the  owner  of  said  judgment,  he  was  incapa* 
ble  of  executing  the  commands  of  the  fieri  facias,  under  which 
the  property  of  the  defendant,  Boren,  was  sold;  because  the 
question  was  abstract.  And  also  refused  to  charge  the  jury, 
that  the  entry  upon  the  execution  docket  of  the  sheriff,  of  the 
assignment  to  the  sheriff,  was  notice  to  all  persons  of  his  inter- 
est in  the  judgment.  To  the  charge  given,  as  well  as  to  those 
refused,  the  defendants  below  excepted,  and  now  assign  the 
matters  of  law  arising  thereon  to  this  court  as  error. 

Two  questions  arise  in  this  case:  1.  Can  a  purchaser  of  land, 
at  a  sheriff 's  sale,  without  notice,  be  affected  by  the  discharge 
of  tho  judgment  under  which  he  purchases  by  payment,  no  satis- 
faction having  been  entered  of  record  ?  2.  Will  the  interest  of 
the  sheriff  in  the  proceeds  of  the  sale  under  the  execution,  affect 
the  title  of  a  bona  fide  purchaser,  without  notice  of  the  interest, 
such  interest  not  appearing  of  record  ? 

These  are  grave  questions,  and  have  received  our  attentive 
consideration.  Before  proceeding  to  the  examination  of  the 
question,  it  may  be  well  to  disembarrass  the  case  of  some  mat- 
ters, which  were  urged  by  the  counsel  for  plaintiffs.  It  appears 
from  the  evidence  set  out  in  the  bill  of  exceptions,  that  at  the 
return  term  of  the  first  writ  of fi.  fa,  sued  out  on  the  judgment, 
the  money  was  not  made  thereon;  but  that  the  sheriff  himself 
paid  the  plaintiff's  attorney,  the  debt,  interest,  and  tax  fee; 
leaving  the  residue  of  the  costs  unpaid.  The  sheriff  then  took 
firom  the  plaintiff's  attorney,  an  assignment  of  the  judgment  on 
his  own  docket  of  executions,  in  these  words: 

*'  For  value  received,  I  assign  this  judgment  and  execution 
to  Bushrod  W.  Bell,  sheriff. 

(Signed)  A.  Mabtin,  plaintiffs'  attorney." 

We  consider  this  payment  by  the  sheriff  made,  as  it  appears, 
without  the  knowledge  or  consent  of  the  defendant  in  execution, 
a  payment  and  discharge  of  the  judgment  (except  for  the  small 
amount  of  costs  unpaid),  and  in  law,  will  have  the  same  effect, 
and  be  attended  by  the  same  results,  as  if  made  by  the  defend- 
ant. 

The  assignment  of  the  judgment  by  the  plaintiffs'  attorney, 
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conveyed  no  interest  whatever  to  the  sheriff.  It  does  uot  ap- 
pear that  he  had  any  authority  to  act  for  the  plaintiff,  beyond 
the  power  delegated  to  him  as  an  attorney  and  counselor  at 
law.  That  authority  ceased  with  his  collection  of  the  monej, 
and  would  not  at  any  stage  of  the  proceedings,  have  authorized 
him  to  sell  or  transfer  any  interest  in  the  judgment,  or  the  note 
or  bond  on  which  it  was  founded.  But  if  he  were  an  attorney 
in  fact,  his  assignment  would  convey  no  interest.  The  assign- 
ment does  not  purport  to  be  in  the  name  of  the  principal,  bnt 
is  in  his  own  name,  and  for  this  reason  it  would  not  be  a  valid 
execution  of  the  power.  Again,  the  assignment,  if  by  a  law- 
fully authorized  agent,  and  made  in  the  proper  manner,  would 
not,  of  itaelf,  be  notice  to  any  one;  it  was  made  on  the  *' sheriff's 
docket,"  which,  as  the  law  does  not  require  him  to  keep  such 
a  book,  we  presume  must  have  been  his  own  memorandums  of 
executions  in  his  hands,  kept  in  his  own  office.  It  was  his 
own  property,  and  it  is  too  clear  to  admit  of  argument,  that  a 
memorandum  in  such  a  book  as  this,  could  not  be  notice  to 
any  one,  but  the  parties  concerned  in  the  transaction. 

We  proceed  to  the  examination  of  the  main  question,  on 
which  the  decision  must  rest.  None  of  the  cases  cited  by  the 
plaintiffs'  counsel,  maintain  his  proposition,  that  the  execution 
is  absolutely  void,  and  not  voidable  merely.  For  it  is  properly 
conceded,  that  if  the  execution  is  voidable  only,  the  purchaser 
may  defend  himself  under  it.  One  of  the  cases  most  relied  on 
by  the  plaintiff's  counsel,  is  the  case  of  Woodcock  v.  Bennei,  1 
Cow.  711  [13  Am.  Dec.  568].  In  that  case,  a  judgment  had 
been  obtained  against  two  personsr— one  of  them  died  after 
judgment;  and  after  his  death,  and  more  than  a  year  and  a  day 
after  the  rendition  of  the  judgment,  and  without  its  being  re- 
vived by  scire  facias,  the  plaintiff  sued  out  an  execution  and 
sold  the  lands  of  the  defendants.  Wood  worth,  J.,  in  deliv- 
ering his  opinion,  which  was  adopted  by  the  whole  court,  after 
commenting  for  some  time,  on  the  question  of  erroneous  and 
irregular,  or  void  process,  says:  ''The  execution  may  be  said 
to  bo  irregular  and  void;  for  it  directs  to  levy  on  the  goods  and 
chattels  of  a  person  not  in  being,  and  for  want  thereof,  to  be 
made  of  his  lauds,  which  may  have  been  held  by  persona 
strangers  to  the  judgment,  and  ignorant  of  the  proceedings." 
Again — ''I  apprehend  the  reason,  why  an  execution  is  con- 
sidered voidable  merely,  when  issued  on  a  judgment  where  no 
change  of  parties  ia  required — and  that  an  execution  is  void, 
when  issued  to  charge  the  lands,  after  the  death  of  the  defend- 
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ant,  without  scire/acias^  will  be  apparent  on  this  farther  con« 
Bideration.  When  issaed  after  a  year  and  a  day,  and  the  par- 
ties not  changed,  the  defendant  may  or  may  not,  at  his  election, 
ndse  the  qaestion  of  regularity.  The  law  permits  the  plaintiff 
to  issue  it,  and  considers  it  regular  at  the  time  of  issuing  it, 
subject  to  be  defeated,  on  the  application  of  the  defendant. 
If  he  apply  before  execution  executed,  the  sale  will  be  arrested, 
and  all  proceedings  under  it  cease;  if  he  lie  by,  until  after  sale, 
then  on  the  principle  that  the  execution  is  erroneous  process, 
and  good  until  reversed, he  can  not  recover  the  goods  sold;  he  can 
only  call  on  the  plaintiff  for  the  money  recovered.  In  the  other 
case,  the  act  of  issuing  the  execution  is  not  warranted  by  law. 
This  forms  the  substantial  distinction  between  void  and  void- 
able process." 

The  rule  is  correctly  laid  down  in  Luddington  v.  Peck^  2  Conn. 
700,  by  Gould,  J.:  "The  irregularity  must  be  in  the  process 
itself,  or  in  the  mode  of  issuing  it;  it  can  not  be  irregular  when 
sued  out  according  to  the  established  course  of  practice." 

It  is  clear  that  this  authority  will  not  support  the  position  of 
the  plaintiffs'  counsel.  The  case  is  materially  varian t  from  this  in 
one  most  important  particular.  The  defendant  in  the  execu- 
tion was  dead;  and  from  the  plainest  dictate  of  common  justice, 
his  lands  could  not  be  sold  to  the  prejudice  of  his  heirs:  or,  as 
the  court  intimated,  of  some  third  person  claiming  under  him, 
who  might  never  have  heard  of  the  judgment:  as  little  will  the 
reasoning  of  the  court  avail.  "  The  term  voidable,  implies  that 
there  is  a  party  who  may  avoid."  Here  there  was  a  party,  who 
might  have  avoided  the  process;  yet  he  chose  to  lie  by,  until  an 
innocent  purchaser  invested  his  money  in  the  land. 

The  case  of  Jackson  v.  Gadwell,  1  Oow.  623,  was  relied  on  by 
the  counsel  on  both  sides.  It  was  a  contest  between  the  orig- 
inal parties  to  the  judgment;  and  therefore  not  in  point.  Yet 
in  that  case,  Wood\vorth,  J.,  says:  "In  the  case  now  under 
consideration,  the  party  seeking  to  avail  himself  of  the  irregu- 
larity of  the  sale,  was  a  defendant  who  stood  by  and  looked  on 
while  his  property  was  sold,  by  virtue  of  an  execution  which  had 
been  paid,  as  he  now  alleges.  No  effort  was  made  on  his  part  to 
stay  the  proceedings  or  set  aside  the  sale,  either  by  motion  to 
the  court,  or  by  audita  querela.  Had  the  property  been  pur- 
chased by  a  third  person,  a  stranger  to  the  transaction  between 
the  parties  to  the  execution,  I  should  deny  the  plaintiffs  right 
to  recover."  It  appears  to  us  that  this  reasoning  is  sound,  and 
based  on  the  firmest  principles. 
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The  case  of  Jackson  v.  Anderson,  4  Wend.  485,^  was  an  action 
of  ejectment,  for  land  purchased  at  a  sheriff's  sale.  In  that 
case,  the  purchaser  knew  that  the  judgment  had  been  preTiouslj 
satisfied,  and  the  cause  went  off  on  that  ground.  In  his  opin- 
ion. Justice  Sutherland  says:  ^'Conkey  therefore  acquired  no 
title  by  his  purchase  at  the  sheriff's  sale,  having  purchased 
with  full  knowledge  that  the  judgment  and  execution  had  been 
previously  satisfied  and  discharged;  and  the  defendant  is  not 
estopped  from  contesting  his  title."  In  Swan  v.  Saddlemire,  8 
Id.  676,  one  of  the  questions  mooted,  was  the  one  we  are 
discussing.  The  judge  says:  *'  I  am  strongly  inclined  to  the 
opinion,  that  an  execution,  issued  upon  a  judgment  which  has 
been  paid  and  satisfied,  is  to  be  considered  absolutely  void,  and 
not  voidable;  and  that  the  purchaser  under  such  execution, 
would  acquire  no  title."  He  afterwards  says,  he  gives  no  defi- 
nite opinion,  as  it  was  not  necessary'  to  a  decision  of  the  cause. 

The  case  in  7  Cow.  1,'  was  where  there  had  been  a  previous 
levy,  which  the  court  held  to  be  a  satisfaction.  They  say,  *'  ad- 
mitting a  bona  fide  purchaser,  without  notice,  could  protect  him- 
self, that  could  not  help  in  this  case,  as  the  purchaser  had 
notice."  In  7  Johns.  426,'  the  case  was  a  motion  by  the 
defendant  to  set  aside  the^.^a.,  the  execution  having  been  paid 
by  the  sheriff.  The  motion  was  allowed.  15  Johns.  444,*  was  a 
payment  of  the  execution  by  the  sheriff  and  another  levy  and 
sale.     The  suit  was  against  the  sheriff. 

The  case  referred  to  in  18  Johns.  441,'  was  an  action  of  eject- 
ment to  recover  lands  sold  for  taxes,  which  had  been  paid.  The 
court  determined  that  as  the  lien  on  the  land  was  only  given 
on  default  of  the  payment  of  taxes,  the  sale  was  a  nullity.  It 
is  not  perceived  that  this  has  any  apjplication  to  this  case.  In 
Freeman  v.  EiLston,  4  Dall.  214,  a  fieri  facias  issued,  after  the 
defendant  had  been  taken,  and  while  he  was  in  custody  on 
a  ca»  sa.,  held  that  the  ca,  sa,  operated  as  an  extinguishment  of 
the  lien  of  the  judgment,  and  was  a  satisfaction  of  the  debt. 
The  case  of  King  v.  Ooodvnn,  16  Mass.  63,  was  similar  in  prin« 
ciple  to  the  last.  The  plaiutiff,  after  the  defendant  was  com- 
mitted on  a  ca,  sa,,  caused  his  lands  to  be  extended.  Sam- 
mail  V.  Davenport,  9  Id.  138,  was  an  action  brought  by  the  de- 
fendant in  execution,  against  the  sheriff,  for  selling  property 
on  an  execution  which  had  been  previously  satisfied — ^held  thai 
there  was  no  authority  for  the  second  levy. 

1.  4  W0nd.  474.  9.  JocAmon  y.  Bowen.  S.  Beedr,  Pruyn;  B.  0.,6  Am.  D«e.  M. 

4.  Sherman  v.  Boyce.  5.  Jade$on  y.  Mont:  9. 0..  9  Am.  Dee.  2ML 
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We  have  thus  briefly  stated  the  cases  relied  on  by  the  plaint- 
iff's counsel,  and  we  think  they  do  not  sustain  the  position  as- 
sumed by  him.  No  one  of  them  is  precisely  in  point,  though  in 
some  of  them  the  opinion  is  expressed,  that  in  a  case  like  the 
one  at  bar,  the  title  of  the  purchaser  would  be  sustained.  In 
most  of  the  cases  the  original  parties  to  the  judgment  were  be- 
fore the  court,  and  in  these  cases  the  decisions  meet  our  appro- 
bation. We  think  that  even  as  to  the  cases  cited  by  the  counsel 
for  the  plaintiffs,  the  weight  of  authority  is  against  him;  but  it 
can  not  be  denied,  that  there  .is  considerable  fluctuation  of 
opinion;  the  point  does  not  seem  to  have  been  definitely  settled 
in  the  United  States;  it  is  certainly  an  open  question  in  this 
state,  and  we  feel  ourselves  called  upon  to  settle  it  on  such 
grounds  as  are  warranted  and  sustained  by  analogous  principles 
of  well-settled  law. 

In  Jeanes  v.  WUkina,  1  Yes.  sen.  195,  we  find  an  express  au- 
thority in  favor  of  the  purchaser  at  a  sheriff's  sale,  without 
notice  that  the  defendant  in  execution  was  then  in  custody  on  a 
ca.  sa.  It  is  difficult  to  perceive,  on  principle,  any  difference 
between  a  satisfaction  in  fact,  of  a  judgment,  by  the  payment 
of  the  money,  and  a  satisfaction  in  law,  by  taking  the  de- 
fendant in  custody  on  a  ca.  aa.  The  facts  were  these:  a 
creditor  having  the  body  of  his  debtor  in  execution  under  a  ca. 
m.;  during  the  continuance  thereof,  the  sheriff  sued  out  a  writ 
of  fieri  fadasif  and  levied  on  a  leasehold  of  ninety-nine  years. 
The  leasehold  was  not  sold  until  after  the  fi,  fa.  had  expired, 
and  then  without  a  vendUioni  exponas.  The  lord  chancellor 
(Hardwicke)  determined,  ''  that  to  avoid  the  sale  and  title  to 
the  defendant,  it  must  be  proved  that  the  fi.  fa.  was  void,  and 
conveyed  no  authority  to  the  sheriff;  for  it  might  be  irregular, 
and  yet  if  sufficient  to  indemnify  the  sheriff,  so  that  he  might 
justify  in  an  action  of  trespass,  he  might  convey  a  good  title, 
notwithstanding  the  writ  might  be  afterwards  set  aside.  It  is 
said,  that  by  law,  during  the  existence  of  the  capias  and  the 
person  in  custody,  Vkfi.  fa,  ought  not  to  be  taken  out;  and  cer- 
tainly it  ought  not;  although  if  the  defendant  dies,  the  plaintiff 
may  have  a  new  execution,  as  upon  the  statute  21  Jas.  I. ;  yet 
while  that  continues,  resort  can  not  be  had  to  any  other  execu- 
tion; and  the  court,  without  putting  the  party  to  his  audita 
querela^  would  (as  I  apprehend)  set  it  aside  on  motion.  But 
yet  iha.ifi,fa.  was  not  void,  and  the  sheriff  might  justify  taking 
this  leasehold  by  that  writ,  and  so  may  the  purchaser  under 
the  sheriff  who  gains  a  title;  otherwise  it  would  be  very  hard. 
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if  ifc  should  be  at  the  peril  of  a  purchaser  undier  fs.fi,  fa.  ^  whethei 
the  proceedings  were  regular  or  not." 

This  decision  of  this  eminent  judge  is  an  authority  directly  in 
poiut,  unless  it  can  be  shown  that  there  is  a  difference  between 
a  satisfaction  in  fact«  and  a  satisfaction  in  law;  a  distinctioD 
which  we  believe  does  not  exist. 

It  also  establishes  the  principle,  that  in  such  a  case  the 
sheriff  might  justify  in  an  action  of  trespass  against  him.  The 
language  of  the  case  is:  ''  But  yet  that ^. /a.  was  not  void,  and 
the  sheriff  might  justify  the  taking  by  this  writ."  To  the  same 
effect  is  the  case  in  1  Stra.  509.^  Where  the  court  issuing 
the  process  has  general  jurisdiction,  and  the  process  is  regular 
on  its  face,  the  officer  is  not,  though  the  party  may  be,  affected 
by  an  irregularity  in  the  proceedings:  see  also  Savacool  v.  Bough- 
ton,  5  Wend.  170  [21  Am.  Dec.  181J.  If,  then,  it  be  true,  that 
the  sheriff  may  justify  where  the  process  is  regular  on  its  face, 
and  the  court  has  a  general  jurisdiction,  the  sheriff  may  justify 
for  executing  a  fi.  fa,  which  has  issued  on  a  judgment  which 
has  been  paid,  no  satisfaction  having  been  entered  on  the 
record:  and  if  so,  it  can  only  be  because  the  process  is  not 
void,  but  voidable  only.  It  is  true,  that  if  the  sheriff  is  an 
actor  in  the  transaction,  conusant  of  the  fact,  he  may  be  com- 
pelled  to  respond  in  damages  to  the  injured  party,  as  may  also 
the  plaintiff. 

The  question  has  been  compared  in  argument  to  the  case  of 
a  lien  created  by  the  act  of  the  parties;  and  it  is  insisted,  that 
the  payment  of  the  money  destroys  the  lien;  and  there  can  be 
no  doubt  that  it  does.  But  if  in  the  case  of  a  satisfied  mortgage 
or  deed  of  trust,  the  mortgagor  or  debtor  should  look  on  with 
folded  arms,  and  permit  a  purchaser  without  notice  to  invest 
his  money  in  the  subject  of  the  trust  or  mortgage,  would  be 
not  lose  the  benefit  of  his  payment?  That  this  is  the  law, 
might  be  established  by  a  multitude  of  cases:  See  Oreen  v. 
Price,  1  Munf.  449;  Taylor  v.  Cole,  4  Id.  351  [6  Am.  Dec.  526|; 
Niven  v.  Belknap,  2  Johns.  573. 

If  we  should  decide,  that  in  a  case  circumstanced  like  this, 
a  recovery  could  be  had  against  the  purchaser  at  sheriff's  sale, 
confidence  would  be  destroyed  in  such  sales,  and  the  conse- 
quences would  be  most  injurious.  Not  only  would  it  affect  the 
value  of  property  so  exposed,  but  the  fair  purchaser  would  lose 
his  money,  invested  under  the  sanction  of  the  tribunals  of  th^ 
country — while  on  the  other  hand,  by  deciding  that  the  procesa 

1.  Pkttifi  ▼.  Biran, 
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18  not  void,  but  voidable  only,  and  that  the  fair  purchaser  with- 
out notice,  may  acquire  title  under  it,  we  preserve  the  general 
symmetry  of  the  law.  The  defendant,  as  has  been  already 
stated,  has  his  remedy  against  the  plaiutiiF,  in  the  execution, 
as  well  as  against  the  sheriff,  if  by  his  conduct  he  has  made 
himself  obnoxious  to  a  suit. 

Can  the  interest  of  the  sheriff  in  the  judgment  (such  interest 
not  appearing  of  record,  and  being  unknown  to  the  purchaser), 
affect  his  title  to  property ,  purchased  at  the  sheriff's  sale  ?  We 
think  it  can  not.  It  would  let  in  all  the  mischiefs  which 
would  be  produced  by  declaring  the  process  void.  It  is  cer- 
tainly true,  that  the  sheriff  has  no  power  to  pay  the  money  due 
on  the  judgment,  and  keep  the  execution  open  for  his  own 
benefit.  To  allow  such  a  traffic,  would  open  a  door  to  the 
greatest  abuses,  and  be  an  invitation  to  extortion.  Armed,  as 
he  is,  with  the  coercive  power  of  the  law,  the  defendant  would 
not  deal  with  him  on  equal  ground,  and  would  be  obliged  to 
accede  to  such  terms  as  avarice,  inflamed  by  opportunity,  and 
hardened  by  power,  would  be  satisfied  to  impose.  The  defend- 
ant would  have  the  undoubted  right,  in  such  a  case,  to  arrest 
the  process,  and  stop  its  execution;  but  should  he  decline 
doing  so,  and  permit  the  process  to  be  executed,  it  is  impossible 
that  the  bona  fide  purchaser  at  the  sale,  without  notice,  should 
be  disturbed. 

We  have  been  referred  to  the  case  of  Carter  v.  Harris,  4 
Band.  199.  The  case  was  this:  A  person  named  Dickie,  con- 
veyed by  deed  to  trustees,  all  his  estate,  for  the  maintenance 
of  bis  wife  and  children.  At  the  execution  of  the  deed,  he 
owed  one  Claiborne  one  hundred  dollars,  secured  by  note. 
This  note  was  assigned  to  Harris,  who  was  a  deputy  sheriff. 
Harris  sued,  and  obtained  judgment  thereon  against  Dickie, 
and  directed  the  clerk  to  assign  tbe  execution  to  his  father. 
He  afterwards  levied  the  execution  on  a  negro,  and  at  the  sale 
became  the  purchaser  himself,  at  about  one  fourth  of  the  value 
of  the  slave.  There  was  but  one  bidder  present  beside  himself. 
A  bill  was  filed  by  the  trustees  to  vacate  the  sale. 

In  determining  the  case,  the  court  conclude  from  the  evi- 
dence, that  the  assignment  to  the  father  was  merely  colorable, 
and  at  all  events,  that  he  was  liable  over  to  his  father.  On  this 
hypothesis,  the  objection  arising  from  his  interest  appearing 
on  the  record,  was  not  removed.  The  decision,  however,  ia 
made  to  turn  on  the  fact,  that  the  sheriff  was  the  purchase! 
himself,  and  that  the  sale  was  not  fair. 
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It  is  clear  that  this  is  not  a  decision  on  the  point  under  dis- 
cussion. It  lacks  the  essential  ingredient  to  make  it  applicable 
— ^want  of  notice  of  the  sherifiTs  interest.  We  think,  that  on 
principle,  as  well  as  on  authority,  a  latent  interest  existing  in 
the  sheriff,  in  the  avails  of  the  execution,  and  not  appearing  on 
the  record,  will  not  affect  a  purchaser  at  a  sale  under  such  exe- 
cution, without  notice  of  the  interest.  The  conveyance  of  the 
premises  to  Garrett,  after  the  judgment,  can  not  affect  the  title 
of  the  purchaser  under  the  execution,  even  if  he  were  a  6(ma 
Jide  purchaser  for  valuable  consideration,  which  is  not  shown  by 
the  record.     He  can  be  in  no  better  situation  than  his  vendor. 

We  have  not  taken  notice  of  the  fact  that  the  execution  was 
not  entirely  satisfied,  there  being  a  portion  of  the  costs  unpaid. 
We  should  be  inclined  to  the  opinion  that  a  small  portion  of. 
or  indeed  all,  the  costs  being  unpaid,  would  not  justify  the  is- 
suance of  an  execution  for  the  whole  amount  of  the  judgment. 
It  is  not  however  necessary  to  decide  that  point  in  this  case. 

The  judgment  of  the  court  below  is  affirmed. 


Attobnby  at  Law  has  not  AuTHOBmr  to  Assign  Judomext:  Heady. 
OervaU,  12  Am.  Deo.  577,  note  582;  nor  to  discharge  defendant  from  custody 
without  satiBfaction:  Kellogg  t.  Oilbert,  6  Id.  335;  Treatttrers  v.  MeDowdL, 
26  Id.  166;  nor  to  enter  a  retraxit:  Lambert  t.  Sand/ord^  18  Id.  149;  nor  to 
compromise  a  suit  by  taking  land  instead  of  money:  Huston  y.  MUcheU^  16 
Id.  506;  nor  to  receive  a  bond  in  satisfaction  of  the  judgment:  Smock  y.  Dade, 
Id.  780:  The  principal  case  is  cited  in  Leach  v.  Williams,  8  Ala.  76i,  to  tfafl 
point  that  an  attorney  at  law  may  not  have  the  power  to  assign  a  jadgmsnt 
after  it  is  satisfied  to  one  who  became  liable  to  its  payment. 

TrruE  OF  Pubchaser  at  Execution  Sale  is  not  affected  by  mere  enon 
or  irregularities  in  the  proceedings:  Blighfs  Heirs  v.  Tobin,  18  Am.  Dec  219; 
Gardiner  Mfg  Co.  v.  Heald,  17  Id.  248;  Cox  v.  Nelson,  15  Id.  89,  note  92; 
Armstrong  v.  Jackson,  12  Id.  225;  Darby  v.  Russel,  0  Id.  767. 

Offioeb  Interested  in  Sarr  can  not  serve  process  therein:  8ingklarif  v. 
Carter,  21  Am.  Dec  480. 


Morrow  v.  Campbell. 

[7  POIRXB,  41.] 

NoN-PEBiORMANCE  OF  AN  ExFBESS  COVENANT  can  be  excuBed  only  by  shov- 
ing that  its  performance  is  unlawful,  or  has  been  rendered  impossible  by 
the  intervention  of  causes  beyond  human  controL 

Aobeement  that  a  Contuact  may  be  Rescinded  by  a  return  of  the  deed 
by  which  it  is  evidenced  by  a  certain  day,  can  not,  if  the  deed  be  lost, 
be  fulfilled  by  the  grantee's  informing  the  grantor  thereof,  and  further, 
that  he  renounces  the  benefit  of  the  contract. 

Defendant  can  not  Pkove  the  Loss  of  a  Deed,  if  the  loss,  if  i»oved, 
would  absolve  him  from  liability  in  the  action. 
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Covenant.  The  sealed  agreement  upon  which  the  action  was 
founded,  recited  that  plaintiff,  acting  as  attorney  for  Charles 
Oamhle,  had  sold  Charles  Peters  a  certain  patent  right  for 
the  territory  of  Arkansas,  for  the  sum  of  five  hundred  dollars, 
which  sum  thereupon  defendant  and  said  Peters  agreed  to  pay 
plaintiff,  unless  the  contract  of  sale  was  rescinded,  on  or  before 
October  1, 1833,  by  a  return  of  the  deed  of  sale  of  said  right  to 
plain ti£  On  or  before  that  day,  plaintiff  was  informed  that 
the  deed  of  sale  was  lost,  and  that  Peters  abandoned  the  con« 
tmct.  Defendant,  against  plaintiff's  objection,  testified  to  the 
fact  of  the  loss  of  the  deed.  The  jury  was  charged  that  the  loss 
of  the  deed,  if  proved,  connected  with  the  other  facts  of  the 
case,  constituted  a  defense.  There  was  verdict  and  judgment 
for  defendant;  whereupon  plaintiff  brought  up  the  case  upon 
writ  of  error. 

H(^kin8  and  Parsons,  for  the  plaintiff. 

McClung,  contra, 

CoLUEB,  O.  J.  The  charge  of  the  court  supposes  that  a  re- 
scission of  the  contract  was  permissible  without  an  actual 
return  of  the  deed  as  provided  by  the  agreement;  and  even  by 
a  loss  of  the  deed  and  notice  thereof  to  the  plaintiff,  previous 
to  the  first  day  of  October,  1833.  For  the  purpose  of  ascer- 
taining what  was  to  be  done  by  the  defendant  and  Peters,  to 
relieve  themselves  from  their  obligation  to  pay  the  plaintiff  the 
Bum  stipulated,  regard  must  be  had  to  the  terms  of  agreement. 
It  nowhere  declares  that  a  mere  loss  of  the  deed,  though  the 
plaintiff  be  informed  thereof,  shall  absolve  them  from  their  un- 
dertaking to  pay.  The  court,  then,  in  stating  the  law  to  the 
juiy,  erred  in  supposing  the  proof  of  these  facts  should  have 
that  effect. 

The  parties  agreed  that  the  contract  should  be  null  and  void, 
if  the  defendant  and  Peters  returned  the  deed  made  by  Gam- 
hie  (through  his  attorney),  by  the  first  day  of  October,  1833. 
lu  default  of  such  return,  they  are  to  pay  to  the  plaintiff  five 
hundred  dollars,  on,  etc.  Here  is  an  alternative  agreement, 
either  to  perform  a  certain  act  or  pay  a  sum  of  money,  and  is 
an  express  covenant  to  do  one  of  two  things — the  omission  to 
return  the  deed  at  the  time  appointed,  makes  absolute  the  un- 
dertaking to  pay  the  money.  And  it  is  no  answer  to  an  action 
brought  for  the  non-payment  of  the  money,  for  the  defendant 
to  say,  that  I  would  have  availed  myself  of  its  alternative,  had 
not  circumstances  beyond  my  control  prevented.     To  excuse 
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the  performance  of  an  express  covenant,  it  must  be  shown, 
either  that  it  is  prohibited  by  law,  or  that  its  performance  Las 
become  impossible  by  the  intervention  of  causes  which  haman 
agency  could  not  prevent.  To  illustrate  the  latter  excuse;  if 
one  rents  a  house  which  he  stipulates  to  repair — if  it  be  de- 
stroyed by  lightning,  he  shall  notwithstanding  rebuild  it;  be- 
cause this  is  possible.  But  if  one  rent  land,  and  covenant  to 
redeliver  it  to  the  landlord  in  as  good  a  condition  as  whien  be 
received  it;  yet  if  the  timber  is  prostrated  by  a  tempest,  he 
shall  not  be  held  to  a  performance;  because  the  injury  was  a 
result  beyond  human  prevention,  and  reparation  impracticable. 
If,  however,  in  the  case  last  supposed,  the  tenant  bad  suffered 
the  fencing  to  be  destroyed,  and  the  fruit  or  ornamental  trees 
to  be  injured  by  cattle,  he  would, be  responsible  for  the  injaiy 
in  damages. 

In  the  case  at  bar,  the  defendant  does  not  bring  himself 
within  the  principle  of  the  cases,  which  relieve  from  the  per- 
formance of  express  covenants.  The  loss  of  the  deed  is  not 
pretended  to  have  been  occasioned  by  any  cause,  which  care 
and  prudence  could  not  have  prevented,  and  we  can  not  well 
conceive  how  it  could  have  been  lost,  otherwise  than  from  the 
want  of  carefulness.  It  has,  however,  been  urged,  that  as  the 
deed  could  subserve  no  purpose  in  the  hands  of  the  plaintiff, 
there  could  be  no  necessity  for  requiring  its  return  before  the 
rescission  of  the  contract.  Would  not  its  retention  place  it  in 
the  power  of  the  defendant  to  sell  patent  rights  to  the  prejudice 
of  the  plaintiff's  interests  ?  Be  this  as  it  may,  the  parties  them- 
selves have  provided  the  terms  on  which  their  contract  shall  be 
abrogated,  and  neither  can  dispense  with  them,  without  the 
consent  of  the  other:  McOehee  v.  HiU,  4  Port.  170  [29  Am.  Dec. 
277];  Perry  v.  HewleU,  5  Id.  318. 

But  even  if  the  charge  of  the  court  was  unexceptionable,  the 
evidence  received  in  the  court  below,  was  clearly  inadmissible. 
The  bill  of  exceptions  does  not  inform  us  whether  the  defend- 
ant's testimony  was  addressed  to  the  court  or  the  jury,  but  as 
the  fact  he  related  was,  necessary  (if  available)  to  be  shown  to 
the  latter,  we  must  infer  that  he  gave  evidence  to  the  jury; 
more  especially  as  it  appears  that  there  was  no  other  evidence 
at  all  satisfactory  to  that  point.  The  defendant  did  not  pro- 
pose to  show  the  loss  of  the  deed  to  the  court,  and  thus  ]bj 
the  ground  for  the  introduction  of  parol  evidence  of  its  con- 
tents. But  the  object  of  his  testimony  was  to  furnish  an  ex- 
cuse for  the  neglect  to  return  it  to  the  plaintiff.     That  a  party 
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who  has  had  the  oastodj  of  a  paper,  may,  upon  first  proTing 
its  existence  by  a  disinterested  witness,  give  testimony  to  the 
court  of  its  loss,  that  secondary  evidence  of  its  contents  may 
be  let  in  to  the  jury,  is  well  settled,  at  least  in  this  state:  Baaa 
T.  Brooks,  1  Stew.  44.  But  no  authority  within  the  range  of 
our  researches  maintains  the  competency  of  a  party  to  become 
a  witness  in  bis  own  cause,  as  to  facts  material  to  be  shown  to 
the  jury,  either  in  the  prosecution  or  defense  of  a  cause.  That 
this  departure  from  the  rules  of  evidence  was  tolerated  in  the 
present  case,  we  are  constrained  to  conclude. 

The  result  of  our  inquiries  is,  that  upon  each  of  the  points 
presented  by  the  bill  of  exceptions,  the  circuit  court  erred. 

The  judgment  is  consequently  reversed,  and  the  cause  re- 
manded. 


Pbbvoiucakob  ov  as  Exfbbss  Covenant  will  not  be  ezciued  imleis  it  has 
beea  rendered  impossible  by  some  act  of  Qod  or  inevitable  accident,  evidently 
not  within  the  contemplation  of  the  parties  to  the  covenant:  Singleton  v. 
CarroUf  22  Am.  Deo.  95.  Bat  in  general  not  even  inevitable  accident  will 
ezcQse  the  obligor:  See  same  case,  and  Stephens  v.  Vaughan,  20  Id.  216;  Bdd 
V.  Sdwards,  post. 
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[7  POBTEB,  133.] 

Past  Pkbiobkanoe  ov  a  Contbact  of  Sebvicb  will  entitle  to  compsipsatloi^ 
where  entire  performance  has  been  prevented  by  sickness. 

Ths  Rucedy,  where  there  has  been  Part  Perfobmanoe  of  a  contract  oi 
service,  is  upon  the  contract  itself,  and  not  upon  a  quantum  meruU. 

Where  there  has  been  Part  Performance  of  One  of  Two  Dspendenv 
Covenants,  the  party^nght  to  be  charged  upon  his  covenant  on  account 
of  snch  part  performance  may  reduce  the  damages  by  showing  the  loss 
that  he  has  incurred  on  account  of  there  not  having  been  entire  perform- 


Covenant.    The  opinion  states  the  case. 

Peck  and  Clark,  for  the  plaintiff  in  error. 

QoLDTHWATrs,  J.  The  plaintiff  instituted  this  action  of  cove- 
nant in  the  circuit  court  of  Pickens  county,  and  from  his 
declaration,  we  are  to  ascertain  the  terms  of  the  covenant  be- 
tween the  parties.  The  defendants  being  desirous  of  carrying 
on  the  blacksmith's  business  in  Pickensville,  covenanted  with  the 
plaintiff,  to  give  him  one  fourth  part  of  the  net  proceeds  arising 
from  the  business  for  the  term  of  twelve  months,  commencing 
from  the  date  of  the  covenant.     The  plaintiff,  in  consideratioa 
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of  the  bargain  and  agreement  of  the  defendants,  covenanted  to 
cariy  on  the  said  business  for  them,  with  due  diligence,  indus- 
try, ahd  care,  striving,  at  all  times,  to  further  the  business,  and 
promote  their  interest  as  much  as  possible. 

These  stipulations,  with  others,  which  are  not  material  to  be 
stated,  are  set  forth  in  the  declaration;  which  avers,  that  a 
number  of  slaves  were  placed  under  the  direction  of  the  plaint- 
iff, who  entered  on  the  business  of  blacksmithing,  and  superin- 
tended and  carried  on  the  same  for  the  defendants  during  the 
space  of  eight  months,  at  the  expiration  of  which  period,  he  was 
taken  sick,  and  was  unable  to  perform  any  service  or  labor  for 
the  next  four  months.  It  is  also  averred,  that  during  the  eight 
months,  one  fourth  part  of  the  net  proceeds  of  the  business, 
amounted  to  one  thousand  dollars,  which  the  plaintiff  claims, 
by  reason  of  the  covenant,  and  his  performance,  for  that  period, 
of  all  which  was  required  of  him  by  his  stipulations:  and  the 
declaration  concludes  with  the  averment,  that  the  defendants 
have  broken  their  covenant,  by  not  paying  him  the  said  sum  of 
money.  Waiving,  for  the  present,  the  consideration  of  the  form 
of  the  declaration,  it  seems  obvious,  that  the  plaintiff  has,  on 
the  facts  presented,  a  strong  claim  to  receive  from  the  defend- 
ants, one  fourth  part  of  whatever  sum  was  made  from  the  busi- 
ness during  the  time  he  superintended  it,  and  his  misfortune 
ought  not  to  deprive  him  of  this  claim;  yet  no  little  difficulty  is 
experienced  in  ascertaining  the  true  rule  of  law,  applicable  to 
cases  of  this  description. 

The  covenants,  as  they  are  stated  by  the  declaration,  are 
mutual,  and  would  seem  to  be  dependent  on  each  other;  and  if 
this  rule  is  to  obtain,  the  plaintiff  must  necessarily  aver  perform- 
ance on  his  part,  before  he  can  be  entitled  to  a  recovery.  This 
view  is  taken  by  the  pleader  in  framing  his  declaration ;  but  in- 
stead of  averring  performance  of  the  services  during  the  whole 
twelve  months,  he  states  as  an  excuse,  that  he  was  disabled  by 
sickness  during  four  of  the  months;  and  thus  the  question  arises, 
as  to  the  sufficiency  of  the  declaration.  If,  by  the  contract  of 
the  parties,  the  plaintiff  has  stipulated,  absolutely,  that  he  wUl 
serve  the  defendants  for  twelve  mouths,  and  the  service  for  the 
whole  time,  is  a  condition  to  be  performed,  before  he  can  be 
entitled  to  any  compensation,  there  is  an  end  of  the  case;  be- 
cause, by  his  own  statement,  he  admits  that  during  a  portion 
of  the  time  he  did  not  render  the  services  contemplated  by  the 
agreement. 

The  elder  decisions  on  the  subject  of  dependent  and  inde- 
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pendent  coTenants,  nre  not  to  be  reconciled  with  each  other, 
and  it  would  be  useless  to  look  to  them  for  the  rules  by  which 
we  are  to  arrive  at  the  proper  construction  which  is  to  be  given 
to  the  contract  now  before  us.  Modern  cases,  without  attempt- 
ing to  lay  down  or  prescribe  fixed  and  arbitrary  rules,  admit 
that  the  construction  is  best  arrived  at  by  ascertaining  the  in« 
tention  of  the  parties,  and  giving  such  construction  as  will  best 
serve  to  carry  it  into  effect:  Kingston  v.  Preston,  2  Doug.  689; 
Qlatebrook  v.  Woodrow,  8  T.  R.  371;  Perry  v.  Hewlett,  5  Port?. 
318.  Tbis  being  the  rule,  let  us  endeavor  to  ascertain  from  the 
covenants  themselves,  what  was  intended  to  be  understood  by 
the  parties.  It  is  evident  that  the  contract  was  to  continue  for 
twelve  months  (and  during  that  time,  neither  would  have  tha 
right,  without  the  consent  of  the  other,  to  dissolve  it),  because 
the  net  proceeds,  during  that  period,  were  to  determine  the 
amount  of  compensation  to  be  received  by  the  plaintiff.  So,  it 
is  also  evident,  that  the  personal  services  of  the  plaintiff  were 
to  be  rendered  during  the  same  period,  for  the  purpose  of  in- 
creasing the  sum  to  be  divided  at  its  expiration;  otherwise,  no 
reason  can  be  assigned  why  he  was  employed  at  all.  And  it  ia 
clear,  that  neither  party  contemplated  the  sickness  or  death  of 
the  plaintiff;  otherwise  it  is  fair  to  presume  that  such  events 
would  have  been  provided  against. 

Now,  it  is  apparent  that  manifest  injustice  would  be  done  io 
the  plaintiff,  by  inserting  an  implied  consideration  in  this  con- 
tract, that  he  should  continue  in  health  during  each  day  of  the 
whole  year,  and  to  make  his  compensation  depend  on  the  per* 
formance  of  this  condition.  3o,  it  would  be  equallj'  unjust  to 
the  defendants  to  compel  them  to  pay  the  plaintiff  for  the  whole 
year,  when  he  may  have  been  incapacitated  by  disease  during 
eleven  months  of  it.  As  neither  party  ought  to  be  injured  by 
that  which  was  never  contemplated  by  them  when  they  entered 
into  the  covenant,  some  rule  must  be  ascertained  which  will 
render  equal  justice  to  all  concerned.  If  the  contract  is  to  be 
considered  as  rescinded,  and  that  the  plaintiff  is  entitled  to  a 
reasonable  remuneration  for  his  services,  each  party  might  have 
reason  to  complain.  The  defendants  might  allege,  that  they 
had  only  contracted  to  pay  one  fourth  of  the  profits,  and  uon^ 
might  have  been  made.  The  plaintiff  might  insist,  that  the 
profits,  during  the  time  he  had  rendered  the  services,  were  much 
more  than  his  compensation  as  a  laborer  would  amount  to. 
The  rescission  of  the  contrat  nvould  not,  therefore,  indicate  tht 
true  rule. 
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If  the  plaintiff  should  insist  (as  he  does  bj  his  declaration) 
that  he  is  entitled  to  receive  his  proportion  of  the  profits  made 
during  the  time  he  rendered  the  services,  the  defendants  might 
well  reply,  that  the  business  for  the  other  part  of  the  year  had 
been  unprofitable,  and  involved  them  in  debt — ^when  it  was  but 
equitable,  that  tho  profits  of  the  first  eight  months  should  dis- 
charge the  losses  of  the  last  four:  or  they  might  insist  thai 
their  reasonable  profits  to  have  been  expected,  were  much  less- 
ened bj  the  illness  of  the  plaintiff,  and  that  they  were  entitled 
to  receive  from  the  former  fund,  a  remuneration  for  the  profits 
which  would  have  accrued  to  them. 

A  principle  of  decision  has  obtained  in  cases  where  there  are 
mutual  covenants,  and  a  part  performance  has  been  made, 
which,  if  applied  here,  will,  we  think,  afford  the  means  of  arriv- 
ing at  a  rule  agreeable  alike  to  equity  and  law.  The  case  of 
Boone  v.  Eyre,  1  H.  Bl.  273,  was  a  case  of  mutual  covenants. 
The  plaintiff  conveyed  to  the  defendant,  the  equity  of  redemp- 
tion of  a  West  India  plantation,  together  with  a  stock  of 
negroes  on  it,  in  consideration  of  five  hundred  pounds,  and  an 
annuity  of  one  hundred  and  sixty  pounds  for  his  life;  and  cov- 
enanted that  he  had  a  good  title  to  the  plantation,  was  lawfully 
possessed  of  the  negroes,  and  that  the  defendant  should  quietly 
enjoy;  aud  the  defendant  covenanted  that  the  plaintiff,  well 
and  truly  performing  all  and  everything  therein  contained,  on 
his  part  to  be  performed,  he,  the  defendant,  would  pay  the 
annuity.  The  breach  assigned,  was  the  non-payment  of  the 
annuity — ^plea,  that  the  plaintiff  was  not  at  the  time  of  making 
the  deed,  legally  possessed  of  the  slaves  or  the  plantation,  and 
so  had  not  a  good  title  to  convey — to  which  there  was  a  general 
demurrer.  Lord  Mansfield  heM,  that  as  the  covenants  in  rela- 
tion to  the  slaves  went  only  to  a  part  of  the  consideration,  and 
as  the  breach  of  covenant  would  be  paid  for  in  damages,  the 
plea  was  not  good;  and  if  it  were  allowed,  any  negro  not  being 
the  property  of  the  plaintiff,  would  bar  the  action. 

So,  in  the  case  now  before  us,  if  the  performance  of  the  ser- 
vices by  the  plaintiff  is  a  condition,  the  failure  for  one  day 
would  be  as  fatal  as  a  failure  for  months. 

In  Campbell  v.  Jones,  6  T.  B.  670,  Mr.  Justice  Ashurst,  aftei 
adverting  to  the  case  of  Boone  v.  Eyre,  says  there  is  a  dif- 
ference between  executed  and  executory,  covenants:  and  that 
there  the  covenants  were  executed  in  part,  and  the  defendant 
ought  not  to  keep  the  estate,  because  the  plaintiff  had  not  a  title 
to  a  few  negroes.    Apply  this  remark  to  this  case.    Here  is  a 
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covenant  which  is  to  b9  executed  on  each  one  of  three  hundred 
and  Sixty-five  days— there  is  a  failure  as  to  some  of  the  days,  but 
a  performance  on  the  others.  Ought  the  plaintiff  to  be  defeated 
of  Lis  remedy  ?  We  think  not.  The  rule  which  we  have  adverted 
to,  is  now  well  established  and  settled  in  all  the  English  courts: 
GarpeiUer  v.  Gr&ssweU,  4  Bing.  409;  8  Taunt.  583;»  2  J.  B. 
Moore,  639;'  and  its  intrisic  merit  must  cause  its  adoption  every- 
where. But  in  these  cases,  it  does  not  seem  to  have  occurred 
to  the  courts,  that  there  was  no  necessity  of  throwing  the  defend- 
ant on  his  cross  action,  on  the  covenants  to  him,  which  would 
often  be  productive  of  evil  consequences,  as  in  the  case  of  an 
insolvent,  or  doubtfuly  solvent,  plaintiff. 

In  the  action  of  covenant,  damages,  and  not  a  sum  in  numero 
are  recoverable,  and  altbough  a  sum  certain  may  often  afford  the 
proper  measure  of  damages,  yet  it  by  no  means  follows,  that  it 
is  the  only  measure.  If,  then,  where  an  action  is  brought  by 
gne  party,  when  the  covenants  are  mutual,  and  have  been  per- 
formed in  part  only  by  the  plaintiff,  and  the  defense  does  not 
go  to  the  whole  consideration,  it  will  be  a  much  safer  rule  to 
permit  the  defendant  to  reduce  the  damages,  by  showing  those 
which  he  has  sustained  by  the  failure  of  the  plaintiff.  This 
course  would  harmonize  with  other  decisions  of  this  court,  per- 
mitting a  partial  failure  of  consideration  to  be  given  in  evidence 
in  an  action  on  the  original  contract;  and  as  in  many,  and  per« 
haps  most  of  the  cases  of  mutual  covenants,  those  of  one  party 
form  the  consideration  for  the  covenants  entered  into  by  the 
other,  justice  would  be  much  promoted  by  allowing  the  reduc- 
tion of  the  damages  claimed,  instead  of  compelling  the  defend- 
ant to  resort  to  his  cross  action,  whenever  there  is  shown  a 
partial  performance  of  the  covenants. 

We  are  aware  that  we  have  gone  further  into  the  considera- 
tion of  this  subject,  than  is  perhaps  warranted  by  the  case  be- 
fore us,  but  as  many  of  these  questions  have  been  adverted  to 
in  argument,  and  as  an  exposition  of  the  rule  seemed  to  be 
called  for,  in  order  that  our  present  decision  may  be  understood, 
we  have  gone  at  length  into  the  principle  which  we  think  governs 
such  cases. 

To  apply  the  principles  we  have  thus  ascertained,  to  the  de- 
cision of  the  case  before  us:  It  will  be  seen  that  the  declara- 
tion is  defective,  as  it  assumes,  as  a  consequence  of  the  inability 
of  the  plaintiff  to  render  the  services  contemplated  by  the  con- 
tract, for  the  last  four  months  of  the  year,  that  the  mode  of 

1.  JWUryOI  T.  irotton,  a.  B.  0. 
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ascertaining  his  compensation  was  changed.  The  contract  of 
the  parties  is,  that  one  fourth  part  of  the  net  proceeds  for  the 
year  is  to  be  paid.  The  plaintiff  assumes  that  he  is  entitled, 
under  the  circumstances,  to  one  fourth  of  the  net  proceeds  for 
eight  months. 

In  this  view  alone,  the  declaration  is  defective,  as  the  matters 
which  are  set  out  do  not  impair  the  essential  features  of  the 
contract;  but  as  this  error  in  the  declaration  is  sufficient  to  8U»- 
tain  the  judgment  of  the  circuit  court,  it  must  be  affirmed. 


Quantum  Mbruit  is  in  general  considered  the  proper  remedy,  where  the 
law  gives  any  remedy  at  all,  in  oases  of  part  performance  of  an  entire  con- 
tract: Hebn  ▼.  Wilson,  28  Am.  Deo.  336  and  note. 


RossEB  t;.  Randolph. 

[7  POBZKB,  238.] 

Bill  to  Enjoin  a  Public  Nuisance  lies  at  the  instance  of  a  priyate  indirld- 
nal  who  is  injorionsly  affected  thereby. 

Injunction  against  a  Nuisance  will  be  granted  only  where  there  is  a 
strong  and  mischievous  case  of  pressing  necessity,  and  not  becanae  of  a 
trifling  discomfort  or  invasion  of  a  legal  right.  Thns,  where  the  erection 
of  a  mill  will  cause  the  overflow  of  a  spring  from  which  plaintiff  obtains 
his  drinking  water,  an  injunction  will  not  be  granted  where  it  does  not 
appear  but  that  water  mijj^ht  be  obtained  elsewhere,  and  where  it  does 
appear  that  by  a  slight  expenditure  of  time  and  labor  the  spring  ooold 
be  protected  from  overflow. 

Ckancbbt  will  Babelt  Enjoin  a  Nuisance  prior  to  a  trial  at  law  whmntm 
the  nuisance  is  established. 

Bill  in  equity.     The  opinion  states  the  case. 

Crabb  and  Porter,  for  the  plaintiff. 

Ellis  and  Peck,  contra, 

Osmond,  J.  It  was  made  a  question  at  the  bar,  whether  a 
bill  could  be  filed  bj  an  individual  to  enjoin  a  nuisance,  which, 
although  it  might  affect  him,  was  also  public  in  its  character; 
and  whether  the  proper  mode  of  proceeding,  was  not  bj  in- 
formation. 

Although  in  the  case  of  The  AUomey-general  y.  The  Utica  In- 
surance Company,  2  Johns.  Oh.  371,  this  right  is  doubted  hj 
Chancellor  Kent,  and  was  formerly  doubted  in  England,  the 
question  appears  to  be  settled  by  the  recent  English  decisions, 
and  was  so  determined  by  this  court,  in  the  case  of  The  Stale 
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rd.  the  Mayor  and  Alderman  of  Mobile ^  6  Port.  279.'  Not- 
withstandiDg  the  power  of  the  chancellor  to  interfere  by  injano- 
tion^  in  the  case  of  a  private  nuisance,  is  anquestionable — ^yet,  it 
must  be  admitted,  that  the  control  thus  exercised  over  an  indi- 
vidual, in  the  use  or  enjoyment  of  his  property,  is  one  of  the 
transcendent  powers  of  the  court  of  chancery — a  power  neces- 
Baiy  to  be  vested  in  the  court  for  the  security  of  all,  but  which 
should  be  cautiously  aud  sparingly  exercised. 

It  is  difficult,  if  not  impossible,  to  define,  in  advance,  all  the 
cases  in  which  the  court  would  be  authorized  thus  to  interfere; 
but  it  may  be  safely  laid  down  as  applicable  to  this  class  of 
cases,  that  it  must  be  satisfactorily  shown,  that  the  proposed 
erection  would  inflict  an  irreparable  injury,  such  au  one  as 
could  not  be  adequately  compensated  in  damages;  or  it  must 
threaten  materially  to  impair  the  comfort  or  the  existence  of 
those  living  near  it,  to  entitle  those  aggrieved  to  the  aid  of  the 
preventive  justice  of  the  law.  But  a  clear  and  plain  case  must 
be  made  out.  Both  in  England  and  the  United  States,  the 
court  of  chancery  is  exceedingly  unwilling  to  interfere  by  in- 
junction, until  the  nuisance  has  been  established  by  a  trial  at 
law. 

In  the  case  of  Van  Bergen  v.  Van  Bergen^  3  Johns.  Ch.  287 
[8  Am.  Dec.  511],  Chancellor  Kent  thus  states  the  law:  "  The 
cases  in  which  chancery  has  interfered  by  injunction  to  prevent 
or  remove  a  private  nuisance,  are  those  in  which  the  nuisance 
has  been  erected  to  the  prejudice  or  annoyance  of  a  right  which 
the  other  had  long  previously  enjoyed.  It  must  be  a  strong  and 
mischievous  case  of  pressing  necessity,  or  the  right  must  have 
been  previously  established  at  law,  to  entitle  the  party  to  call 
to  his  aid  the  jurisdiction  of  this  court."  Again,  in  the  same 
case,  quoting  the  opinion  of  Lord  Eldon  with  approbation,  he 
puts  the  jurisdiction  of  the  court  upon  the  ground  ''of  material 
injury,  and  of  that  special  and  troublesome  mischief  which  re- 
quired a  preventive  remedy,  as  well  as  a  compensation  in  dam- 
ages." To  the  same  effect  is  the  case  of  Wingfield  v.  Crenshaw^ 
4  Hen.  k  M.  474.  With  this  sound  and  lucid  exposition  of  the 
law  we  entirely  agree,  and  will  now  proceed  to  apply  its  princi- 
ples to  this  case. 

The  allegations  of  the  bill,  material  to  be  stated,  are,  that  the 
defendant  was  about  erecting  a  mill  near  the  dwelling  of  the 
complainant,  and  that  the  health  of  his  family,  and  that  of  the 
neighborhood  generally,  would  be  thereby  endangered — also, 

t  StaU  T.  Maiforetc.  ^Mobile;  S.  0., 80  Am.  Deo.  M4. 
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that  the  flow  of  water  from  the  mill,  while  in  operation,  would 
drown  and  render  yalueless  a  spring  on  which  he  relied  to  fur- 
hioh  himself  and  his  family  with  pure  water.  That  the  defend- 
ant had  not  procured  aD  order  of  court,  authorizing  him  to  erect 
the  mill,  and  prays  an  injunction.  The  injunction  was  granted, 
in  the  first  instance,  but  the  defendant,  in  defiance  thereof,  pro- 
ceeded to  build  his  mill,  and  put  it  in  operation.  Its  effects  on 
the  health  of  the  complainant's  family,  and  on  his  spring  of 
water,  are  therefore  susceptible  of  proof. 

Many  witnesses  have  been  examined,  but  it  does  not  appear 
from  the  testimony,  that  the  health  of  the  complainant's  family 
has  suffered  by  the  erection  of  the  mill.  But  it  appears  very  con- 
clusively, that  whilst  the  mill  is  iu  operation,  the  spring  of  the 
complainant  is  overflowed  by  the  rush  of  water  about  two  feet, 
and  continues  so  some  short  time  after  the  mill  stops;  and  that 
the  water  of  the  spring  is  injured  by  the  overflow  of  the  creek,  af- 
ter it  has  subsided,  from  the  sediment  which  is  deposited.  It 
also  appears  from  the  testimony,  that  by  digging  a  ditch  two 
hundred  and  fifty  yards  long,  the  spring  will  be  protected  from 
the  overflow  of  the  creek. 

It  was  decided  at  the  present  term  of  this  court,  in  the  case 
of  Hendricks  v.  Johnson,  6  Port.  472,  that  the  legislative  pro- 
vision, on  the  subject  of  the  erection  of  mills  and  other  water- 
works, did  not  affect  the  common  law  right  of  the  citizen. 
That  any  person  has,  without  application  to  the  judge  of  the 
county  court,  the  right  to  erect  a  mill  on  a  stream  of  water 
running  through  his  land.  This  right  he  must  exercise  at  his 
peril,  and  in  such  a  manner  as  not  to  affect  the  rights  of  otheia 

The  question,  here,  is  not  whether  complainant  is  injured  by 
the  erectioQ  of  the  defendant's  mill;  but  whether  the  injury  is 
of  such  a  character  as  to  entitle  him  to  the  interposition  of  a 
court  of  chancery.  If,  by  the  erection  of  the  defendant's  mill, 
the  complainant  was  deprived  of  the  use  of  his  spring  of  water, 
and  water  of  as  good  quality  could  not  be  procured  by  digging 
in  its  neighborhood,  or  the  overflow  from  the  creek  obviated 
by  a  reasonable  amount  of  labor,  the  jurisdiction  of  the  court 
of  chancery  would  be  complete — as  no  adequate  compensation 
could  be  made  for  the  privation  of  such  an  important  element 
of  existence  as  water;  and  no  one  should  be  allowed  to  use  bis 
property  in  a  manner  so  prejudicial  to  his  neighbor. 

The  spring  appears  to  be  situated  almost  in  the  bed  of  the 
creek,  so  that  the  smallest  flood  iu  the  creek  renders  it  useless. 
It  however  appears  from  the  testimony,  that  by  digging  a  ditch 
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two  hundred  and  fifty  yards  long,  and  some  of  the  witnesses 
add,  by  making  an  embankment,  the  spring  will  be  protected 
from  the  rise  in  the  creek,  caused  by  working  the  mill — and  it 
does  not  appear  but  that  a  well  could  easily  be  had  in  its 
neighborhood.  This  being  the  case,  we  do  not  see  on  what 
pxinciple  the  jurisdiction  of  a  court  of  chancery  can  be  sus- 
tained. By  the  application  of  labor,  the  value  of  which  can  be 
ascertained,  or  which  the  defendant,  if  applied  to,  might  be 
willing  himself  to  do,  the  spring  can  be  restored  to  its  original 
state;  thereby  giving  to  complainant  the  full  enjoyment  of  his 
spring  of  water,  and  at  the  same  time  securing  to  the  defend- 
ant those  rights  which  appertain  to  him  as  owner  of  the  ad- 
jacent land.  A  court  of  chancery  will  not  interfere  in  this  extra- 
ordinary manner,  to  sustain  or  enforce  even  a  right  capriciously 
insisted  on. 

It  does  not  follow,  that  because  the  erection  of  the  mill  is  a 
nuisance,  for  which  the  complainant  may  have  an  action  on  the 
case,  that  therefore  he  is  entitled  to  the  interposition  of  a  court 
of  chancery:  AUomey-general  v.  Nichol,  16  Yes.  jun.  338.  As 
already  stated,  to  call  into  exercise  the  extraordinary  power  of 
the  court,  *'  there  must  be  a  strong  and  mischievous  case  of 
pressing  necessity.''  This  does  not  seem  to  be  one  of  these 
cases,  but  is  one  in  which  a  court  of  law  can  afford  full  and  ade* 
quate  relief. 

The  decree  of  the  court  below  is  affirmed,  at  the  cost  of  the 
complainant  in  the  court  below  and  in  this  court. 

Equitt  will  not  Interfere  to  Abate  a  Nuisance,  erected  to  the  dis- 
tarbanoe  of  a  private  right,  unless  the  right  has  been  long  previously  enjqyed, 
and  unless  the  necessity  for  interference  is  strong  and  urgent,  or  the  right 
hat  been  established  at  law:  Van  Bergen  v.  Van  Bergen,  8  Am.  Dec.  511.  It 
was  said  in  DtL  ds  Md,  R,  B.  Co,  v.  Stump,  29  Id.  561,  in  contradiotloii  of 
the  principal  case,  that  the  remedy  by  injunction  was  not  applicable  at  the 
suit  of  private  individuals,  to  the  redress  of  public  grievances. 


GiLLASPiB  V.  Wesson. 

[7  POSIEB,  45i.] 

I>MiLABATiON  WHICH  DISCONTINUES  THE  SuiT  against  such  defendants  In  th« 
original  writ  as  have  not  been  served  with  process,  is  not  demurrable,  if 
the  case  it  states  could  be  sustained  by  proof  of  such  a  case  as  under  the 
statute  would  authorize  the  discontinuance. 

QvncBBS  OF  THE  MiLiTiA  CALLED  INTO  AcTivE  SERVICE,  upou  requisitioa 
ol  the  general  government,  have  not  authority  to  bind  the  United  States 
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by  their  purchase  of  sappUes  that  they  deem  necessary,  or  even  indis- 
pensable, for  their  troops. 
Agent  is  Person allt  Liable  upon  his  Contract!},  as  sach,  unless  hectt 
show  authority  to  hind  his  principaL 

Debt.     The  opinion  states  the  case* 
Hopkins,  for  the  plaintiffs  in  error. 

Collier,  C.  J.  The  defendant  in  error  caused  to  be  issued^ 
a  writ,  in  debt,  against  the  plaintiffs  and  William  W.  Garrard, 
returnable  to  the  circuit  court  of  Lauderdale.  The  writ  was 
executed  on  the  plaintiffs,  and  returned  not  found,  as  to  Gar- 
rard. In  his  declaration,  the  defendant,  reciting  that  process 
had  not  been  executed  on  Garrard,  as  to  him,  discontioued  his 
action,  and  declared  against  the  plaintiffs  in  three  counts.  In 
the  first  two,  the  cause  of  action  is  stated  to  be  a  '^  written  un- 
dertaking," entered  into  on  the  twenty-fourth  day  of  May, 
1836,  by  which  the  plaintiffs  and  Garrard  promised  to  pay  the 
defendant,  by  the  twenty-fifth  day  of  December  next  there- 
after, the  sum  of  seventy-five  dollars,  in  consideration  of  a 
horse  sold  the  former  by  the  latter. 

The  third  count  charged  the  plaintiffs,  together  with  Garrard, 

of  having  purchased  from  the  defendant,  on  the day  of , 

1836,  a  horse,  at  the  price  of  seventy-five  dollars,  to  be  paid  on 
the  twenty-fifth  day  of  December  next  thereafter. 

The  plaintiffs  in  error  pleaded:  1.  Nil  debeL  2.  A  special 
plea,  in  which  it  is  circumstantially  alleged,  that  the  executive 
of  Alabama,  did,  on  the  sixteenth  day  of  May,  1836,  make  a 

requisition  on  Major-general  Patterson,  for companies  of 

mounted  infantry,  to  act  against  the  hostile  Indians  belonging 
to  the  Greek  tribe,  with  the  least  possible  delay.  That  to  en- 
able a  compliance  with  the  requisition  of  the  executive.  Major- 
general  Patterson,  did,  on  the day  of  the  same  month,  by 

his  written  order,  directed  to  Brigadier-general  Garrard  (com- 
manding the  second  brigade  of  his  division),  by  which  he  re- 
quired him  to  furnish,  so  soon  as  practicable,  two  companies  of 
mounted  infantry,  for  the  purpose  designated  in  the  order  of 
the  executive.  And  that  in  raising  the  quota  of  mounted  men 
required  of  the  second  brigade,  it  was  absolutely  necessary  to 
purchase  some  horses.  To  meet  that  emergency,  and  for  no 
other  cause,  the  plaintiffs,  with  Garrard,  as  officers  of  that 
brigade,  did  purchase  the  defendant's  horse,  and  gave  him  a 
certificate  of  purchase.  The  plea  then  concludes  with  a  veri* 
ficatioD. 
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To  the  second  plea,  there  was  a  demurrer,  which  being  sus- 
tained, the  case  went  to  the  jury  on  an  issue  to  the  first,  and  a 
verdict  was  found  for  the  defendant  in  error. 

On  the  trial,  a  bill  of  exceptions  was  taken  by  the  plaintiffs 
in  error,  from  which  it  appears,  that  the  only  evidence  offered, 
was  a  writing  of  the  following  tenor: 

"BsiaADB  Hbad-quabtebs,  Florence,  24th  May,  1836. 

*•  We  have  purchased  of  Claibourne  W.  Wesson,  one  horse, 
at  the  price  of  seventy-five  dellars,  which  horse  we  have  pur- 
chased on  account  of  the  United  States,  for  volunteers  now 
ordered  to  the  Creek  nation,  as  mounted  infantry,  from  the 
second  brigade  of  the  militia  of  Alabama,  to  act  against  the 
hostile  Creek  Indians — said  sum  to  be  paid  by  the  twenty-fifth 
day  of  December  next.  W.  W.  G-arbabd, 

Brig.-Gen.  Second  Brigade. 

J.  W.  GkLLASFiB,  Col.  Com. 

Michael  Waldbop,  Capt. 

J.  W.  PowBES,  Lieut." 

The  admission  of  this  evidence  was  objected  to  by  the  plaint- 
iffs in  error,  but  allowed  to  be  read  to  the  jury.  The  court  be- 
ing moved  to  instruct  the  jury,  that  upon  the  testimony,  they 
must  find  for  the  plaintiffs  in  error,  refused  to  do  so,  and  in- 
structed the  jury,  that  the  "  writing  sued  upon  was  sufficient  to 
charge  them  personally." 

Two  questions  have  been  made  for  the  plaintiffs:  1.  Is  not  the 
declaration  defective,  and  should  not  the  demurrer  to  the  second 
plea  have  been  visited  upon  it?  2.  Does  the  declaration  or  the 
written  evidence  read  to  the  jury,  disclose  a  personal  liability 
by  the  plaintifib  in  error? 

1.  Each  count  contains  a  sufficient  causd  of  action.  It  is, 
however,  insisted,  that  as  the  third  count  set  forth  a  liability 
not  embraced  by  the  statute,  which  authorizes  a  discontinuance 
against  a  defendant  not  served  with  process,  the  defendant  in 
error,  by  ceasing  to  prosecute  his  suit  as  to  Qarrnrd,  discon- 
tinued the  action  as  to  the  plaintiffs.  The  statute  referred  to  is 
as  follows:  "  Whenever  a  writ  shall  issue  against  any  two  or 
more  joint  and  several  obligors,  covenantors,  or  drawers,  of  any 
such  bond,  covenant,  bill,  or  promissory  note,  or  against  two  or 
more  of  the  defendants  to  any  such  joint  judgment,  it  shall  be 
lawful  for  the  plaintiff  or  his  attorney,  at  any  time  after  the 
return  of  said  writ  or  an  cdias  writ,  to  discontinue  such  action 
against  any  one  or  more  of  the  defendants,  on  whom  such  writ  oz 
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alias  writ  shall  not  Lave  been  executed,  and  proceed  to  judgment 
against  fgiy  one  or  more  of  said  defendants,  on  whom  said  writ 
shall  have  been  executed,  or  proceed  to  issue  an  aUas  or  pluries 
writ,  at  his  election/' 

It  will  be  observed,  that  the  writ  in  the  case  before  us  (as 
appears  by  its  indorsement),  issued  against  the  plaintiffs  and 
Garrard,  as  the  joint  makers  or  ''  drawers''  of  a  ''promissory 
note."  The  statute  does  not  require  that  the  declaration  shoald 
make  a  literal  disclosure  of  the  cause  of  action,  as  it  may  be 
shown  by  the  indorsement  on  the  writ,  or  the  proof  given  at 
the  trial.  It  is  quite  enough,  if  the  cause  of  action  appear  from 
the  writ  to  be  such  as  the  statute  designates,  and  the  declara- 
tion be  such  as  to  admit  it  in  evidence.  If  process  issue,  in  as- 
sumpsit, upon  a  note,  against  the  maker,  a  declaration  for 
money  had  and  received,  etc.,  would  be  sustained  by  the  intro- 
duction of  the  note.  So,  in  the  case  before  us,  the  third  count 
might  be  made  out  by  the  evidence  that  was  offered.  There 
was,  then,  no  error  in  not  sustaining  the  demurrer  to  the  decla- 
ration. 

2.  Taking,  as  strictly  true,  everything  stated  in  tne  paper  read 
to  the  jury,  and  there  is  no  pretense  for  saying  that  the  plaint- 
iffs were  government  agents.     Conceding  that  the  first  of  the 
promisors  was  a  brigadier-general  of  the  second  brigade  of  the 
militia  of  the  state — the  second,  a  colonel — ^the  third,  a  captain, 
and  the  fourth,  a  lieutenant;  that  the  second  brigade  had  its 
headquarters  at  Florence;  that  the  purchase  of  the  horse  was 
made  on  account  of  the  United  States,  for  volunteers  ordered, 
as  mounted  infantry,  to  be  marched  to  the  Greek  nation,  to 
operate  against  the  hostile  Creek  Indians;  and  yet  it  will  not 
appear  that  the  plaintiffs  contracted  as  agents,  or  that  the  de- 
fendant was  to  look  alone  to  the  justice  of  the  government  for 
pay.     It  is  well  known  that  the  organization  of  the  army  of  the 
United  States  does  not  permit  the  militia  o£Scers  of  a  state,  upon 
a  requisition  for  troops  from  the  war  department,  to  purchase 
such  supplies  as  they  may  deem  proper,  or  even  indispensable. 
The  only  duty  devolving  upon  them  in  such  an  emergency  is, 
to  comply  with  the  order  making  the  requisition,  either  by  uc* 
cepting  volunteers,  or  making  a  draft,  where  a  sufficient  num- 
ber can  not  be  found  willing  to  offer  their  services.     When  the 
troops  thus  raised  are  placed  under  the  control  of  the  militia 
officers  of  the  federal  government,  then,  and  not  sooner,  does 
the  duty  and  authority  of  an  officer  of  supplies,  acting  under 
hat  government,  directly  commence. 


Jane,  1838.]  Gillaspie  v.  Wesson.  719 

In  Older  to  relieve  a  person,  assuming  to  act  as  an  agent, 
from  personal  responsibility,  it  is  necessary  that  he  should 
have  been  authorized  to  act,  and  that  the  credit  should  have 
been  given  to  the  principal;  and  there  is  no  difference  between 
the  agent  of  an  indiyidual  and  the  government:  Duaenbury  v. 
EUis,  3  Johns.  Cas.  70  [2  Am.  Dec.  144};  Perkins  v.  The  Wash- 
ington Insurance  Company^  4  Cow.  659;  see  also,  15  Johns.  1;* 
3  Cai.  69;'  1  Cow.  513,^  12  Johns.  444;*  1  Cranch,  345.^  So, 
if  a  person  undertakes  to  contract,  as  an  agent,  and  so  contracts 
as  to  impose  no  legal  obligation  upon  his  principal,  he,  him- 
self, is  personally  responsible:  Mott  v.  Hicks,  1  Cow.  513  [13 
Am.  Dec.  550];  Sutherland's  opinion,  and  cases  cited  by  him. 

But,  if  the  plaintiffs  did  not  intend  to  assume  a  personal 
liability,  why  do  they  stipulate  with  the  defendant,  that  "  said 
sum  (is)  to  be  paid  by  the  twenty-fifth  of  December  next "  ?  No 
appropriation  had  then  be  made  to  defray  the  expenses  of  the 
Creek  campaign;  and  it  was  quite  uncertain  whether  any  would 
be  made  by  the  day  the  defendant  was  to  be  paid.  In  view  of 
this  circumstance,  as  well  as  an  absence  of  all  proof  showing 
the  plaintiffs'  authority,  we  are  constrained  to  consider  their 
signatures  as  officers  of  the  militia,  as  merely  a  descriptio  per- 
sonarum. 

In  Tafi  v.  Brewster,  9  Johns.  334  [6  Am.  Dec.  280],  the  de- 
fendants executed  a  bond  by  the  style  of  the  *'  Trustees  of  the 
Baptist  society  of  the  town  of  Richfield."  The  court  held, 
that  the  bond  was  given  in  their  individual  capacities;  and  that 
the  addition  of  trustees,  etc.,  was  a  mere  description  of  the 
persons:  See  also  Thacher  v.  Dinsmore,  5  Mass.  299  [4  Am. 
Dec.  61];  Foster  v.  Fielder  *  6  Id.  58;  WUks  ei  aL  v.  Back,  2 
East,  142;  WhUe  v.  Cuyler,  6  T.  R.  176. 

Again :  we  think  it  clear,  from  an  examination  of  the  author- 
ities, that  an  agent,  when  sued  upon  a  contract  made  by  him- 
self, can  only  exonerate  himself  from  personal  liability,  by  show- 
ing his  authority  to  bind  those  for  whom  he  has  undertaken. 
It  is  not  for  the  plaintiff  to  show  his  want  of  authority  by  proof — 
by  the  contract,  the  defendant  has  affirmed  it,  and  it  is  incum- 
bent upon  him,  according  to  a  well-settled  rule,  to  prove  it:  1 
Cow.  536,  by  Sutherland,  J. 

The  facts  disclosed  in  the  special  plea,  do  not,  according  to 
the  principles  we  have  laid  down,  constitute  any  available 

1.  Raikhone  v.  BvdUmg,  2,  Shield  t.  WaUon.  8.  MoU  t.  Hidc». 

4.  WaUctry,  Swattwimt ;  S.  C,  7  Am.  Deo.  SSA. 
A.  Hod0»m  T.  Deater.  A.  Forster  r.  Fuller ;  S.  0.,  4  Am.  Deo.  87. 
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answer  to  tho  action;   and  the  contract  imposin|r  a  personal 
charge  on  the  plaintiff,  the  demurrer  was  rightfully  sustained. 

The  result  of  our  opinion  is,  that  the  proceedings  in  the  cir- 
cuit court  are  regular,  and  its  judgment  must  be  affirmed. 


AoBNT  IS  Pebsonallt  LtabTiW  upon  hia  contracts  nnlesa  he  can  Bhow  hit 
authority  to  bind  hla  principal:  Collins  t.  AUen^  27  Am.  Dea  190  and  note. 


Reid  v.  Edwabds. 

[7  POBTBB,  608.] 

Lbqalitt  ov  a  GoNTaAcr  Set  out  in  a  Declaration  ui  not  open  to  reviaiaiw 
if  defendant  haa  failed  to  demur. 

PxBiOBMAKCB  OV  AN  ElxFRESS  CoTKSAJsn  IS  NOT  EzousKD  hj  the  fact  that 
■ubsequent  lawful  acts  of  third  persona  have  rendered  it  impossible. 
Thus,  where  a  sheriff  who  has  seized  property  of  an  execution  debtor,  in 
the  hands  of  a  third  person,  agrees  with  the  latter  that  he  will  give  him 
possession  of  the  property  on  his  paying  the  amount  of  the  execution,  the 
riieriff  is  not  excused  by  the  fact  that  the  levy  of  subsequent  executiooa 
upon  the  property,  has  rendered  it  impossible  for  him  to  deliver  poescs 
sion. 

Assumpsit.  The  general  issue  was  pleaded.  The  defendant 
below  (plaintiff  here),  a  deputy  sheiiff,  had  seized  under  a  fi. 
fa, ,  issued  against  Thomas  W.  Edwards,  a  slave  in  plaintiff's 
possession.  After  the  seizure,  it  was  agreed  between  plaintiff 
and  defendant,  that  defendant  should  deliver  possession  of  the 
slave  to  plaintiff,  upon  payment  by  the  latter  of  the  amount  of 
the  execution.  Plaintiff  then  paid  the  said  amount,  but  defend- 
ant, upon  his  part,  was  prevented  from  executing  his  part  of 
the  agreement,  by  the  fact  that  the  sheriff,  in  whose  possession 
the  slave  was,  refused  to  let  him  have  it,  because  of  the  levy 
thereon  of  subsequent  executions  against  Thomas  W.  Edwards. 
The  jury  was  instructed,  that  the  levy  of  these  executions  consti* 
tuted  DO  defense. 

Peckf  for  the  plaintiff  in  error. 

Parsons,  contra, 

GoLLiEB,  C.  J.  The  arguments  at  the  bar  have  presented  thiB 
case  to  the  court,  as  if  the  legality  of  the  contract  disclosed  in 
the  first  count  of  the  declaration,  was  now  open  for  revision.  A. 
slight  examination  of  the  state  of  the  pleadings  would  doubtless 
have  convinced  the  counsel  that  they  were  laboring  under  a 
misapprehension.     Had   the  plaintiff  desired  to  avail  himself 
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of  the  invalidity  of  that  contract,  his  coarse  was  plain — he  had 
only  to  demur  to  that  part  of  the  declaration.  But  instead  of 
doing  this,  he  has  by  his  plea,  tendered  an  issue  of  fact  to  the 
entire  declaration,  and  on  this  issue,  was  the  case  tried  in  the 
circuit  court.  It  is  clearly  competent  for  a  party  to  admit  the 
legal  sufficiency  of  the  cause  of  action  with  which  he  is  charged 
hy  the  pleading,  and  only  put  his  adversary  upon  proof  of  its 
existence  in  point  of  fact. 

The  first  count  set  forth  the  cause  of  action  as  it  was  proved 
at  the  trial,  and  if  it  did  not  show  a  liability,  the  plaintiff  should 
have  demurred  to  that  count,  unless  he  was  unwilling  to  avail 
himself  of  a  legal  advantage.  His  omission  to  except  to  the 
declaration  in  the  circuit  court,  precludes  objection  here.  If 
injustice  has  been  done  him,  the  fault  is  not  in  the  law,  but  in 
himself,  in  not  presenting  his  defense  in  such  a  form  as  to  au- 
thorize its  consideration. 

It  will  follow,  from  what  we  have  said,  that  the  charge  of  the 
circuit  court  was  correct,  so  far  as  it  assumes  the  right  of  the 
defendant  in  error  to  recover,  if  he  has  paid  the  sum  of  money 
which  he  stipulated  with  the  plaintiff  to  pay  him:  the  payment 
of  the  money  was  the  only  act  to  be  done  by  the  plaintiff.  So 
that  the  court  merely  determined,  if  the  defendant  had  per- 
formed his  part  of  the  contract,  under  the  state  of  the  pleading, 
the  plaintiff  was  responsible  to  him  in  damages.  It  is,  however, 
argued,  that  the  charge  to  the  jury  is  erroneous,  in  supposing 
that  the  subsequent  levy  by  the  sheriff,  afforded  no  excuse  for  the 
non-performance  of  the  plaintiff's  contract.  The  rules  for  the 
construction  of  contracts,  whether  verbal,  written,  or  under  seal, 
are  the  same.  All  contracts  are  to  be  performed  according  to 
their  legal  interpretation,  and  where  a  party  undertakes  ex- 
pressly for  the  performance  of  some  act,  his  positive  engage- 
ment casts  upon  him  a  duty,  the  discharge  of  which  can  not  be 
excused,  by  showing  his  inability,  by  reason  of  the  lawful  inter- 
fereuce  of  some  third  person:  See  Chit.  Con.  272,  273.  By 
neglecting  to  qualify  his  contract,  so  as  to  make  such  an  excuse 
available,  he  waives  it  as  a  defense  against  a  recovery  of  dam- 
ages for  non-performance.  This  point  we  understand  to  have 
been  in  effect  determined  in  Perry  v.  Hewlett^  5  Port.  818. 

It  is  needless  to  consider  what  (under  a  proper  state  of  case) 
would  be  the  effect  of  the  payment  of  the  money  by  the  plaint- 
iff, to  the  execution  creditor,  as  the  question  was  not  raised 
below,  and  it  does  not  appear  when  the  payment  was  made, 
whether  before  or  after  suit  brought.     Considering  the  case 
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oalj  as  it  is  presented  by  the  pleadings,  and  not  as  it  might 
possibly  have  been  presented,  we  think  there  is  no  error  in  the 
instruction  given  to  the  jury. 

The  judgment  is  consequently  affirmed. 


What  will  ezciue  perfonnanoe  of  aa  ezpresB  ooreDaat:  JTorrovT.  OampM^ 
704. 


KiRESEY  V.  Bates. 

P  POUEB,  629.] 

Whskb  a  STATim  Crbatbs  an  OFncx  Pkxvioitsly  Kkowv  to  thi  Camm 
Law,  reference  Diust  be  had  to  that  kkw  for  the  pnipoae  of  aaoertaiaiqg 
the  officer's  dnties  and  the  maimer  in  which  they  axe  to  be  pea  formed,  ia 
the  absence  of  legislation  establishuig  another  rule. 

A  NoTABT  PuBUO  is  an  officer  known  to  the  common  hkw. 

Sbalb. — ^NoTABixs  PuBUO  WERE  AUTHORIZED  at  oommon  hkw  to  provide  thiir 
own  seals. 

Notary  Pubuo  mat  Provide  his  own  Seal,  notwithstanding  a  statute  which 
enacts  that  notarial  seals  shall  bear  the  arms  of  the  state,  where  the  leg- 
islature has  failed  to  provide  what  shall  be  the  arms  of  the  state. 

Assumpsit  on  a  bill  of  exchange.  It  was  objected,  on  the  trial, 
that  the  notarial  seal  appended  to  the  protest  was  insufficient 
to  establish  it,  for  the  reason  that  said  seal  did  not  bear  the  im- 
press of  the  arms  of  the  state,  and  further,  because  instead  of 
bearing  the  name  of  the  notaiy,  it  contained  only  his  initia^|a- 
The  objection  was  overruled.  Verdict  and  judgment  want  for 
plaintiff. 

Street  and  Thornton^  for  the  plaintiff  in  error. 

Ervrin,  contra, 

GoLUBR,  C.  J.  By  the  act  of  1803,  entitled  "  An  act  con* 
cerning  notaries  public,"  Aik.  Dig.  826,  the  governor  is  in- 
vested with  power  to  appoint  a  competent  number  of  notaries 
public,  of  persons  resident  within  the  then  territory,  not  to  ex* 
ceed  in  number  more  than  two,  to  reside  in  any  one  ooanty. 
The  notaries  thus  appointed,  are  authorized  to  administer  oaths 
or  affirmations  according  to  law,  in  all  matters  belonging  or 
incident  to  their  notarial  office — to  receive  proof  or  acknowl- 
edgment of  all  instruments  of  writing  relating  to  commeroe  or 
navigation — such  as  bills  of  sale,  bottomries,  mortgages,  and 
hypothecations  of  ships,  vessels,  or  boats,  charter  parties  of 
affreightment,  letters  of  attorney,  and  such  other  writings  aa 
are  commonly  proved  or  acknowledged  before  notaries  within 
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tbe  IJDited  Stakes;  and  also  to  make  declarations,  and  testify 
the  trath  thereof  under  their  seal  of  office,  concerning  all  mat* 
ters  by  them  done  in  their  respective  offices. 

The  act,  then,  after  providing  for  the  registry  of  the  official 
acts  of  notaries,  the  certification  of  copies,  and  the  deposit  and 
safe-keeping  of  their  registers  upon  the  death  of  a  notary,  pro- 
ceeds as  follows:  *'  Every  notary  shall  provide  a  public  notarial 
Beal,  with  which  he  shall  authenticate  all  his  acts,  instruments, 
and  attestations;  on  which  seal  shall  be  engraved  the  arms  of 
this  territory,  and  shall  have  for  legend,  the  name,  surname, 
and  office  of  the  notary  using  the  same,  and  the  place  of  his 
residence."     The  remaining  section  merely  prescribes  the  oath 
to  be  taken,  and  the  bond  to  be  executed  by  a  notary.     ThQ 
act  of  1814,  authorizes  a  justice  of  the  peace  to  discharge  the 
duties  of  a  notary  public,  where  he  is  absent  or  incapable  of 
acting.    The  act  of  1819  provides  an  oath  and  bond  for  notaries, 
and  changes  the  mode  of  their  appointment,  so  that  now  the 
judge  of  the  county  court,  and  any  two  of  the  commissioners 
of  revenue   and  roads,  shall  recommend  to    the  governor  a 
proper  number  of  persons  to  act  as  notaries  public  in  their 
county,  whose  duty  it  shall  be  to  commission  the  persons  rec- 
ommended:   Toul.  Dig.  676;  Aik.  Dig.  86,  326,  327.     These 
are  the  only  statutes  in  regard  to  the  appointment  and  qualifi* 
cation  of  notaries. 

A  notary  public  is  an  officer  long  known  to  the  civil  law,  and 
designated  as  regisirariiLs,  actuarius^  or  acrivarius.  Anciently, 
he  was  a  scribe,  who  only  took  notes  or  minutes,  and  made 
short  drafts  of  writings  and  instruments,  both  public  and 
private.  At  this  day,  in  most  countries,  a  notary  public  is  one 
who  publicly  attests  deeds  or  writings,  to  make  them  authentic 
in  another  country;  but  principally  in  business  relating  to  mer- 
chants. In  England,  several  statutes  have  at  different  periods 
been  enacted,  regulating  the  appointment  of  that  officer,  and 
to  some  extent  defining  his  duties:  41  Geo.  III.,  c.  79;  3  and 
4Wm.  rV.,  c.  70.  But  none  of  these  statutes  prescribe  the 
particular  seal  to  be  employed  by  a  notary,  so  far  as  we  have 
been  able  to  ascertain  their  terms. 

A  notary  public,  it  has  been  said,  is  an  officer  known  to  the 
law  of  nations;  hence  his  official  acts  receive  credence,  not  only 
in  his  own  country,  but  in  all  others  in  which  they  are  used  aa 
instruments  of  evidence.  He  is  certainly  recognized  by  the  law 
merchant,  and  his  acts,  to  some  extent,  are  indispensable  to  its 
efficacy.    As  in  the  case  of  a  foreign  bill,  a  protest  is  necessary 
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to  show  its  dishonor  by  the  refusal  of  the  drawee  to  accept  or 
pay  it,  and  can  only  be  excused  by  proving,  either  that  the 
drawer  had  no  effects  in  the  hands  of  the  drawee,  and  no  rea- 
sonable  expectation  that  the  bill  would  be  honored,  or  that  the 
drawer  has  waived  its  necessity  by  a  promise  to  pay,  under  a 
knowledge  of  the  circumstances:  Legge  v.  Thorpe,  12  East,  171. 

When  a  statute  creates  an  office  previously  known  to  the  com- 
mon law,  for  the  purpose  of  ascertaining  the  duties  of  the  offi- 
cer, and  the  manner  in  which  they  are  to  be  exercised,  reference 
must  be  had  to  that  law  in  the  absence  of  legislation.  Let  it 
be  supposed,  then,  that  the  legislature  had  merely  provided  for 
the  appointment  and  qualification  of  notaries  public,  without 
attempting  to  define  their  powers,  or  to  declare  how  their  acta 
were  to  be  authenticated,  and  it  can  not  be  doubted  that  notarial 
acts  would  have  been  required  to  be  done  according  to  the 
forms  used  at  the  common  law.  Now,  according  to  that  law,  a 
notary  was  required  to  provide  his  own  seal,  with  such  inscrip- 
tion as  his  judgment  or  fancy  might  dictate.  But  let  us  sup- 
pose farther,  that  the  legislature  have  created  such  an  office, 
and  directed  the  officer  to  perform  his  duties  in  a  particular 
manner,  the  practicability  of  which  depends  upon  some  act  first 
Jto  be  done  by  that  body,  shall  its  omission  deprive  the  officer  of 
:all  authority  ?  It  is  unnecessary  to  answer  this  question.  For 
the  legislature,  in  all  its  enactments  since  1803,  in  regard  to 
notaries,  treats  them  as  officers  invested  with  all  powers  which 
ordinarily  belong  to  their  offices.  And  even  as  late  as  1828,  it 
was  enacted,  that  *'  the  protest  of  a  notary  public,  which  shall 
set  forth  a  demand,  refusal,  non-acceptance,  or  non-payment  of 
any  inland  bill  of  exchange,  or  other  protestable  security,  for 
money  or  other  thing,  and  that  legal  notice,  expressing  in  the 
«aid  protest,  the  time  when  given  of  such  fact  or  facts,  was  per- 
sonally, or  through  the  post-office,  given  to  any  of  the  parties 
-entitled  by  law  to  notice,  shall  be  evidence  of  the  facts  it  pur- 
ports to  contain,  and  entitle  the  holder  of  such  security  to  the 
damages  to  which  by  law  he  may  be  entitled." 

Why  was  this  law  enacted  by  the  legislature,  if  it  did  not  sup- 
pose that  our  notaries  public  were  invested  with  all  powers  ap- 
pertaining to  their  offices?  Yet  this  could  not  be,  if  it  were 
necessary  to  the  validity  of  their  acts,  that  they  should  be  attest- 
ed by  such  a  seal  as  they  are  directed  by  the  act  of  1803,  to  pro- 
vide. Our  statute  book  does  not  inform  us  what  device  has 
been  adopted  to  represent  the  arms  of  the  territory  of  'SCssIb- 
0ippi  or  Alabama,  or  of  this  state;  and  the  public  acts  of  the 
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executive  branch  of  the  goyemznent  (if  competent  to  the  task)^ 
are  alike  silent. 

It  is,  however,  argued  for  the  plaintiff,  that  the  inscription 
made  upon  the  seal  of  the  state,  must  be  taken  to  be  the  arms 
of  the  state.     Strange  as  it  may  seem,  the  only  legal  provision 
extant,  in  regard  to  a  public  seal  in  either  of  the  territories  to 
which  we  have  referred,  is  to  be  found  in  an  act  of  congress  of 
1792,  in  regard  to  the  territory  north-west  of  the  river  Ohio, 
which,  by  a  subsequent  act,  was  applied  to  the  Mississippi  and 
Alabama  territories.    The  provision  referred  to  is  as  follows: 
'*  The  secretary  of  state  shall  provide  proper  seals  for  the  several 
and  respective  public  offices  in  the  said  territories:"  Turn.  Miss. 
Dig.  40,  sec.  8.    Here  we  discover  no  particular  seal  is  pre- 
scribed, but  a  mere  direction  is  given  to  provide  a  seal  for  each 
public  office.    By  the  twelfth  section,  fourth  article  of  our  con- 
fititution,  it  is  ordained,  that  '*  there  shall  be  a  seal  of  this  state, 
which  shall  be  kept  by  the  governor,  and  used  by  him  officially; 
and  the  present  seal  of  the  territory  shall  be  the  seal  of  the 
state,  until  otherwise  directed  by  the  general  assembly."    This 
is  all  we  can  find  in  relation  to  a  seal.     What  is  represented  by 
its  impressidn,  we  are  not  informed,  otherwise  than  by  its  in- 
spection.    By  a  public  seal,  we  legally  understand,  au  impres- 
sion made  of  some  device,  by  means  of  a  piece  of  metal  or  other 
hard  substance,  kept  and  used  by  public  authority.     What  that 
impression  is,  unless  prescribed  by  law,  or  other  public  act,  can 
not  be  known  but  in  the  way  we  have  mentioned.     Arms,  in 
the  sense  in  which  they  are  used  in  the  act  of  1803,  in  regard  to 
notarial  seals,  clearly  mean  the  armorial  ensigns  of  a  state  or 
political  community,  intended  to  distinguish  it  from  others, 
which  is  usually  transferred  to  its  national  flag  or  banner.    Yet, 
perhaps,  a  public  flag  can  not  always  be  considered  as  a  true 
indication  of  the  arms  of  the  country  to  which  it  belongs;  for 
most  countries  have  two  banners — the  one  borne  by  vessels  of 
war,  and  the  other  by  those  engaged  in  commerce. 

In  the  days  of  chivalry  and  knight  errantry,  and  at  the  pres- 
ent time,  where  distinctions  are  recognized  by  law,  between 
wealth  and  other  adventitious  influences,  and  property  or  weak- 
ness, the  adventurous  and  the  great  have  adopted  their  insignia, 
suggested  by  valorous  achievement,  or  other  causes.  These  are 
called  their  arms  or  family  escutcheon,  and  are  usually  engraved 
on  their  seals.  Yet,  does  it  follow,  that  by  the  mere  adoption 
of  a  seal,  to  give  solemnity  or  validity  to  contracts,  the  ensigns 
armorial  of  a  family  are  also  adopted,  and  that  the  device  upon 
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the  seal  represents  them  ?  It  is  apprehended  not.  In  respect 
to  the  legend,  as  the  engraTing  directed  by  the  act  can  not  be 
made,  the  legend  is,  in  our  opinion,  unnecessary. 

Our  conclusion,  from  the  best  examination  we  can  give  the 
question  presented  by  the  counsel  at  bar,  is: 

1.  That  a  notary  public  is  an  officer  known  to  the  law  mer- 
chant, and  of  consequence,  to  the  common  law,  of  which  it  is  a 
part. 

2.  That  notaries  public  were  authorized,  by  that  law,  to  pro- 
vide their  own  seals. 

3.  That  the  creation  of  the  office  by  statute,  authorizes  the 
officer  to  act  in  the  form  prescribed  by  the  common  law,  as  it 
was  impossible  for  him  to  use  the  seal  required  by  the  legisla- 
ture; the  more  especially  as  the  right  to  perform  notarial  acts, 
has  been  recognized  by  several  subsequent  statutes. 

And  lastly — that  the  requisition  of  such  a  seal  as  the  act  of 
1803  describes,  must  be  considered  to  be  obsolete,  by  an  omis- 
sion to  declare  what  should  be  the  arms  of  either  of  the  ter- 
ritories or  this  state. 

The  consequence  of  which  is  that  there  is  no  error  in  ibs 
record,  and  the  judgment  is  affirmed. 
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DUGAN   V.   CUKETON. 

[1  Abmatwah,  81.] 
tfmoEFBBBNTATiON  ov  Advaktaoes  OF  A  PuBOHAss,  made  to  ft  bayer,  by 
the  seller,  the  latter  being  under  no  legal  obligation  to  speak  the  tmtb 
in  regard  to  the  matter,  can  not  form  the  basis  of  a  suit  either  at  law  or 
in  eqnity. 

OOVBT  OF  EQUITT  WILL  OENEBALLY  RETAIN  A  GaSE  of  which  it    hss  OnoS 

taken  jurisdiction,  until  it  has  disposed  of  the  whole  subject;  but  it  will 
not  retain  a  case  where  the  bill  does  not  allege  any  specific  ground  of 
equitable  relief. 
fttr-oFF,  What  can  not  be  Made  Subject  of. — Uncertain  damages  aris- 
ing on  a  breach  of  contract  can  not  be  made  the  subject  of  a  set-off, 
either  in  a  court  of  law  or  equity. 

Appeal  from  the  Washington  circuit  court.  The  opinion 
atates  the  case. 

Taylor,  for  the  appellant. 

Walker  and  Fowler,  for  the  appellees. 

By  Court,  Binoo,  C.  J.  The  facts  in  the  case,  as  set  forth  in 
the  bill,  are  to  the  following  effect:  The  appellant,  having  a 
quantity  of  merchandise  in  his  store  at  Cane  Hill,  in  Washing- 
ton county,  urged  the  appellees  to  purchase  them,  which  at 
first  they  declined  doiug,  on  aceouut  of  the  assortment  being 
broken  and  consisting  of  sucb  articles  as  were  unsalable;  but 
the  appellant  representing  to  them  the  advantages  which  would 
result  from  the  purchase,  they  finally  consented,  and  agreed  to 
give  him  his  price  for  the  goods,  upon  his  assurance  that  he 
would  go  to  the  city  of  New  Orleans  the  next  spring,  and  pro- 
cure and  deliver  to  them  in  Washington  county,  three  thousand 
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dollars'  worth  of  such  articles  as  would  make  their  assortment 
complete  when  united  with  the  remnants  purchased  of  him: 
only  charging  them  twelve  and  one  half  per  cent,  on  the  Orleans 
cost  and  carriage. 

The  appellees  were  farmers  in  Washington  county,  and  had 
never  traded  to  New  Orleans,  or  any  distant  city  where  mer- 
chants supply  themselves  with  goods;  were  unknown  and  had 
no  credit  abroad,  and  for  the  purpose  of  enabling  themselves  to 
set  up  business,  acceded  to  the  offers  made  them  by  the  appel- 
lant, and  did  agree  to  give  him  his  price  for  said  remnant  of 
goods,  upon  the  express  condition  that  he  would  purchase  in 
New  Orleans,  and  deliver  the  amount  of  goods  aforesaid,  to 
make  their  assortment  complete;  and  thereupon  executed  to  said 
appellant  their  three  several  notes  in  writing  or  writings  obliga- 
tory; two  for  eight  hundred  dollars  each,  and  one  for  seven 
hundred  and  eighty-six  dollars,  payable  six  months  after  date, 
and  paid  in  hand  some  three  or  four  hundred  dollars,  making 
in  all  about  two  thousand  seven  hundred  dollars.  At  the  time 
the  notes  were  executed  the  appellees  called  witnesses  to  bear 
testimony  that  they  were  given  upon  the  express  condition 
that  the  appellant  would  make  the  assortment  complete  by  the 
purchase  of  said  goods  in  New  Orleans. 

The  appellant,  long  before  the  notes  became  due,  called  on 
the  appellees  for  all  the  money  they  could  spare,  and  wrote  to 
them  requesting  them  to  make  out  a  bill  of  such  goods  as  they 
wanted,  stating  that  he  was  on  the  eve  of  starting  to  New  Or- 
leans, and  wanted  the  money  to  aid  in  purchasing  the  goods. 
Whereupon  they  advanced  him  between  four  and  six  hundred 
dollars  for  that  purpose,  which  was  paid  before  said  notes  were 
due,  and  placed  to  their  credit  on  them;  and  they  have  since 
paid  him  one  hundred  and  fifty  or  two  hundred  dollars  on  said 
notes.  The  appellees,  confiding  in  the  honesty  and  integrity 
of  the  appellant,  declined  cultivating  a  farm  to  any  extent,  and 
gave  their  whole  attention  to  the  preparation  for  receiving  and 
selling  the  said  expected  new  assortment  of  goods  to  be  furnished 
by  the  appellant,  and  to  the  sale  of  the  remnants  on  hand 
bought  of  him  as  above  mentioned. 

The  appellees  repeatedly  urged  the  appellant  to  purchase 
for  them  the  goods  promised,  representing  their  dependent  sit- 
uation, and  he  as  repeatedly  promised  to  comply;  but  finally, 
late  in  the  season,  when  the  appellees  had  no  possible  chance  of 
getting  goods  elsewhere,  and  when  it  was  too  late  to  raise  a  crop, 
informed  them  that  he  was  not  going  to  New  Orleans,  and  could 
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not  comply  with  his  promise.  Being  thus  left  with  the  rem- 
nanta  of  uusalable  goods  on  hand,  they  devoted  their  whole  at- 
tention to  the  sale  of  them,  and  were  compelled  to  sell  many  on 
credit  to  any  and  every  person  who  would  buy,  and  were  there- 
by forced  to  make  many  bad  debts.  That  for  cash  or  good 
credit,  the  articles  were  generally  sold  for  li)ss  than  they  would 
have  been  if  they  had  been  assorted;  and  that  many  articles  of 
cntlery,  and  remnants  to  a  considerable  amount,  say  three  hun- 
dred dollars,  were  on  hand  and  unsalable,  and  which  they  ten- 
der to  be  disposed  of  as  the  court  may  direct. 

That,  independent  of  tbeir  own  time  and  expenses,  the  appel- 
lees have  not  made  anything  like  cost  out  of  said  remnants,  and 
that  with  the  additional  supply  of  goods  promised  by  the  appel- 
lant, with  less  labor  and  expense,  they  could  have  realized  a 
very  handsome  profit,  and  sold  the  remnants  much  faster  and 
to  better  advantage;  and  that  but  for  the  fraud  and  neglect  of 
said  appellant,  they  should  have  cleared  one  thousand  dollars 
on  the  goods  sold  and  those  to  bave  been  purchased  and  de- 
livered by  him.  That  said  appellant  has  sued  and  recovered  a 
judgment  at  law  against  them,  on  said  notes,  for  one  thousand 
seven  hundred  and  fifty  dollars  debt,  and  one  hundred  and 
forty-eigbt  dollars  and  fourteen  cents  damages,  and  threatens 
to  collect  the  same  by  execution.  The  bill  prays  an  injunction, . 
which  was  granted  as  to  one  thousand  two  hundred  dollars  of 
said  judgment,  and  refused  as  to  the  residue. 

The  answer  of  the  appellant  denies  positively  all  the  equity 
and  eveiy  material  allegation  of  the  bill;  and  insists  that  the 
goods  sold  by  him  to  tbe  appellees  were,  at  the  time  of  the  sale, 
worth  more  at  the  wholesale  prices  in  Washington  county,  than 
he  sold  them  for  to  said  appellees.  No  motion  was  made  to  dis- 
solve the  injunction:  and  although  a  motion  for  that  purpose  is 
copied  in  the  transcript,  it  does  not  appear  to  have  been  noted 
of  record,  or  in  any  manner  noticed  by  the  circuit  court,  and  is 
not  even  indorsed  as  filed.  We  can  not,  therefore,  consider  it 
as  any  part  of  the  record. 

The  cause  appears  to  bave  been  regularly  set  down  for  final 
bearing,  on  the  bill,  answer,  exhibits,  and  depositions.  Upon 
the  hearing  the  court  decided  that  the  complainants  relied  upon 
unliquidated  damages,  if  any,  and  therefore  ordered  that  a  jury 
come  at  the  next  term  to  inquire  what  damages  the  complain- 
ants had  sustained,  if  any,  and  continued  the  cause.  The 
record  shows  that  at  a  subsequent  term  a  jury  was  impaneled 
and   sworn  to  inquire  as  to   the  loss  and  damage  which  the 


730  DuQAN  V.  GUBETON.  [Arkansas, 

complainants  sustained  by  reason  of  preparations  for  merchan- 
dising, neglecting  to  cultivate  their  farms,  and  attend  to  the 
ordinary  pursuits  of  farming,  and  the  loss  and  damages  which 
they  sustained  by  reason  of  their  not  being  furnished  with  three 
thousand  dollars'  worth  of  assorted  goods  at  New  Orleans 
prices,  deducting  twelve  and  one  half  per  cent,  upon  cost  and 
carriage,  and  a  true  verdict  to  render  according  to  evidence. 
The  first  jury  sworn  disagreed,  and  a  juror  being  vdtbdrawp, 
a  second  jury  was  called  and  sworn  as  aforesaid,  which  assessed 
the  appellees'  damages  by  reason  of  the  premises  to  one  thou* 
sand  five  hundred  dollars;  and  thereupon  the  circuit  court  pro- 
ceeded to  pronounce  a  final  decree.  That  the  injunction  for 
one  thousand  two  hundred  dollars  should  be  perpetual  and 
absolute,  and  that  the  appellees  should  recover  of  the  appel- 
lant three  hundred  dollars,  the  residue  of  the  damages  assessed 
as  aforesaid,  and  have  execution  therefor;  and  that  the  appel- 
lant should  pay  the  costs  of  suit. 

To  reverse  which  this  appeal  is  prosecuted,  llany  errors 
have  been  assigned  which  it  will  not  be  necessary  to  notice. 
The  eleventh,  twelfth,  thirteenth,  and  fourteenth  may  be  con- 
sidered together.  The  eleventh  assignment  asserts,  that  said 
circuit  court  took  cognizance  of  a  mere  personal  contract  for 
the  assessment  of  unliquidated  damages,  when  (if  any  such  con- 
tract existed)  the  said  appellees  had  their  full,  complete,  and 
adequate  remedy  at  law.  The  twelfth  assignment  of  error 
asserts  that  the  circuit  court  exonerated  said  appellees  from  the 
payment  of  the  purchase  money  for  the  goods  mentioned  in 
their  bill,  purchased  by  them  from  said  appellant,  without  the 
contract  of  purchase  having  been  rescinded  by  said  appellees, 
or  the  goods  returned  to  said  appellant.  The  thirteenth  as- 
signment  of  error  is  substantially  the  same  as  the  eleventh, 
asserting  that  the  bill  contained  only  matter  cognizable  in  a 
court  of  law,  without  anything  to  give  jurisdiction  to  a  court 
of  equity.  The  fourteenth  assignment  of  error  is  general :  that 
the  decree  is  for  the  appellees,  whereas  it  ought  to  have  been 
for  the  appellant,  and  the  bill  dismissed. 

It  is  contended  on  the  part  of  the  appellant,  that  a  court  ol 
equity  can  exercise  no  jurisdiction  in  the  case,  because  the  ap- 
pellees have  full,  complete,  and  adequate  remedy  at  law.  The 
several  allegations  of  the  bill  have  been  reviewed,  and  it  is  con- 
tended that  each  of  them  is  examinable  at  law,  and  ought  to  be 
decided  in  precisely  the  same  manner  in  both  courts.  If,  upon 
the  sale  of  the  remnants,  it  was  a  part  of  the  original  contract 
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that  the  appellant  should  furnish  the  appellees  a  stock  of  three 
thousand  dollars'  worth  of  goods  the  ensuing  spring,  to  be  pur- 
ehased  by  him  in  New  Orleans,  and  delivered  in  Washington 
county  at  twelve  and  one  half  per  cent  on  New  Orleans  cost  and 
carriage,  his  failure  to  supply  the  goods  would  subject  him  to 
an  action  at  law  in  which  the  appellees  might  recover  damages 
equal  to  the  loss  suffered  by  reason  of  his  failure  to  perform  the 
contract,  and  they  could  do  no  more  in  equity:  but  it  would  not 
be  a  ground  for  a  rescission  of  the  contract,  either  at  law  or 
equity. 

If  it  was  not  part  of  the  original  contract,  but  merely  an  under- 
taking without  consideration,  no  right  accrued  therefrom  to  the 
appellees  either  at  law  or  in  equity.    If  the  contract,  as  stated  in 
the  bill,  had  been  reduced  to  writing  and  duly  executed  and  sealed 
by  the  appellant,  the  appellees  might  be  compensated  in  dam- 
ages in  an  action  at  law  upon  the  breach,  and  could  have  noth- 
ing more  in  equity;  and  although  the  contract,  covenant,  or 
promise,  might  comprise  a  part  of  the  consideration  for  the  two 
thoosand  seven  hundred  dollars  paid,  or  agreed  to  be  paid,  by 
the  appellees  to  the  appellant  (as  the  appellees  insist  it  does), 
still  the  undertakings,  though  mutual,  would  be  independent, 
and  a  breach  by  either  paiiy  would  form  the  basis  of  an  action 
at  law  in  favor  of  the  other  party;  but  such  breach  could  not 
alone  constitute  the  ground  of  equity  jurisdiction  in  favor  of 
either  party.    The  facts  alleged  are  all  examinable  at  law,  and 
a  court  oi  law  is  as  capable  of  deciding  on  them  as  a  court  of 
equity.     In  such  case  the  existence  of  some  fact  which  disables 
the  party  having  the  law  in  his  favor  from  bringing  his  case  fully 
and  fairly  before  a  court  of  law,  has  been  generally  supposed  to 
be  indispensable  to  the  jurisdiction  of  a  court  of  equity.     Some 
defect  of  testimony,  some  disability,  which  a  court  of  law  can 
not  remove,  is  usually  alleged  as  a  motive  for  coming  into  a 
court  of  equity.     But  in  this  case  the  bill  alleges  nothing  which 
can  prevent  a  court  of  law  from  exercising  its  full  judgment. 
No  defect  of  testimony  is  alleged,  but  it  is  shown  by  the  bill  that 
witnesses  to  the  contract  were  called  to  bear  testimony  to  it 
when  it  was  entered  into.     No  discovery  is  required,  no  insolv- 
ency intimated,  or  other  cause  stated  why  a  recovery  at  law 
could  not  be  obtained  and  made  available.    No  accident  sug- 
gested, no  appeal  made  to  the  conscience  of  the  appellant,  and 
lastly,  that  there  is  no  distinct  ground  of  equity  jurisdiction 
whatever  set  forth  in  the  bill. 
The  argument  on  the  other  side  is,  that  the  appellees  are 


732  DuGAN  V.  CoBETON.  [AxkaQsas, 

wholly  without  remedy  at  law:  that  they  could  make  no  legal 
defense  to  the  action  at  law,  because  it  was  founded  on  writings 
obligatory:  that  the  court  of  chancery  has  undoubted  authority 
to  enjoin  the  judgment  at  law,  and  when  jurisdiction  once  at- 
taches, the  court  will  retain  the  case  until  all  matters  connected 
with  it  are  settled,  whether  they  would  per  se  have  been  the 
subject  of  chancery  jurisdiction  or  not.  That  all  irregularities, 
not  objected  to  in  the  court  below,  are  to  be  considered  by  this 
court  as  waived.  That  this  court  is  not  at  liberty  to  review  any 
points  in  the  cause  which  were  not  expressly  decided  by  the 
circuit  court:  and  lastly,  that  the  bill  expressly  charges  the  ap- 
pellant with  fraud  in  the  premises. 

The  allegation  of  fraud  is  not  distinctly  and  positively  made 
in  the  bill,  but  if  it  was  so  made,  it  is  positively  denied  by  the 
answer,  and  is  not  supported  by  the  proof.  It  is  not  alleged 
that  there  was  any  misrepreseutatiou  or  concealment  on  the 
part  of  the  appellant,  at  or  before  the  sale,  either  in  relation  to 
the  quantity,  quality,  or  description  of  the  goods,  and  it  is 
proved  that  they  had  been  in  the  possession  of  the  appellees  for 
several  months  previous  to  the  sale,  and  that  they  were  placed 
in  their  possession  to  sell  on  commission.  They  therefore  must 
have  known  the  quantity,  quality,  and  value  of  the  goods  as 
well,  if  not  better,  than  the  appellant.  Consequently,  there 
can  be  no  pretense  of  fraud  or  imposition  in  the  sale.  And  if 
the  appellant  did  misrepresent  the  advantages  to  result  to  the 
appellees  from  the  purchase,  that  was  not  a  matter  of  which  he 
was  under  any  legal  obligation  to  speak  the  truth,  and  however 
contrary  to  good  faith  and  sound  morals  it  may  be,  can  not 
form  the  basis  of  any  suit  either  at  law  or  in  equity.  It  has 
been  repeatedly  held  that  it  is  not  every  willful  misrepresenta- 
tion, even  of  a  fact,  which  will  avoid  a  contract  upon  the  ground 
of  fraud,  if  it  be  of  such  a  nature  that  the  other  party  had  no 
right  to  place  reliance  on  it,  and  it  w^  his  own  folly  to  give 
credence  to  it:  for  courts  of  equity,  like  courts  of  law,  do  not 
aid  parties  who  will  not  use  their  own  sense  and  discretion  upon 
matters  of  this  sort. 

Story,  in  his  treatise  on  equity  jurisprudence,  says:  "  To 
this  class  may  be  referred  the  common  language  of  puffing  and 
commendation  of  commodities,  which,  however  reprehensible 
in  morals,  as  gross  exaggerations  or  departures  from  truth,  are 
nevertheless  not  treated  as  frauds  which  will  avoid  contracts. 
In  such  cases  the  other  party  is  bound,  and  indeed  is  under- 
stood to  exercise  his  own  judgment,  if  the  matter  is  eqoallj 
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opeu  to  the  observation,  examination,  and  skill  of  both.  To 
BQch  cases  the  maxim  applies,  simplex  commendaiio  non  obliged. 
The  seller  represents  the  qualities  or  value  of  the  commodity 
and  leaves  them  to  the  judgment  of  the  bujer:"  Story  Eq. 
Jar.  208,  211.  The  same  principle  is  stated  in  2  Kent  Oom. 
879. 

In  this  case  the  appellees  do  not  seek  to  rescind  or  avoid  the 
contract  of  sale,  but  expressly  affirm  it,  and  ask  a  compensa- 
tion in  damages  for  the  alleged  breach  of  the  contract  on  the 
part  of  the  appellant,  without  showing  any  obstacle  whatsoever 
to  their  recovery  in  a  court  of  law,  or  even  alleging  that  they 
will  su£fer  a  great  or  irreparable  loss  or  injury  by  being  obliged 
to  resort  to  a  court  of  law  to  recover  their  damages.  The  ques- 
tion of  damages  is  purely  legal,  and  if  the  appellees  are  war- 
ranted in  coming  into  a  court  of  chancery  to  have  their  an* 
liquidated  damages  assessed  and  set  off  against  the  appellant's 
judgment  at  law,  the  like  resort  may  be  had  to  the  courts  of 
equity  in  every  case  of  mutual  and  independent  covenants,  espe- 
cially if  one  of  the  parties  should  sue  and  recover  a  judgment 
at  law  which  the  adverse  party  might  pray  the  court  to  enjoin 
and  set  off  with  his  damages  sustained  by  reason  of  the  breach 
of  covenant  or  agreement  in  his  favor,  and  thus  the  jurisdiction 
in  that  class  of  cases  might  be  effectually  taken  from  the  courts 
of  law  and  transferred  to  the  courts  of  equity,  contrary  to  what 
is  understood  to  be  this  well-defined  limits  of  the  jurisdiction 
of  courts  of  equity.  And  the  attempt  of  the  appellees  to  con- 
sider the  failure  of  the  appellant  to  keep  and  perform  his  con- 
tract or  promise,  as  a  fraud  enabling  the  court  of  chancery  to 
take  jurisdiction  of  the  subject  for  any  purpose  whatever,  can 
not  be  sustained  upon  any  principle  recognized  by  courts  of 
equity.  It  is  said  that  the  court  had  an  undeniable  right  to 
grant  the  injunction ;  and  having  taken  cognizance  of  the  case 
for  that  purpose  might  retain  it  until  all  matters  connected 
with  it  were  settled.  This  position,  as  stated,  is  not  strictly 
correct.  The  rule  established  by  courts  of  equity  is,  that  when 
they  have  once  taken  jurisdiction  of  a  case  for  one  purpd^, 
they  will  generally  retain  the  case  until  the  whole  subject  is 
disposed  of;  but  the  primary  and  original  object  of  the  suit 
most  be  one  clearly  within  its  jurisdiction,  and  even  then  the 
court  will  not  always  retain  the  bill.  In  the  case  of  Graves  and 
EarnewaU  v.  The  Boston  Marine  Insurance  Company,^  the  bill 
was  filed  to  obtain  relief  against  an  alleged  mistake  by  omitting 

1.  a  Cranch,  419. 
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to  insert  the  name  of  Bumewall  in  the  policy,  and  also  to  charge 
the  insurance  company  upon  tbe  policy  of  insurance  effected 
by  them.  The  answer  denies  that  there  was  any  mistake,  and 
tbe  evidence  did  not  satisfactorily  prove  it.  Upon  tbe  final 
hearing  tbe  court  refused  to  reform  tbe  contract  or  grant  the 
relief  sought  by  the  bill,  and  dismissed  the  bill  upon  the  ground 
that  Barnewall  could  have  no  relief  on  the  policy  either  at  law 
or  in  equity,  and  Graves  had  an  adequate  remedy  at  law  on  the 
policy  to  tbe  extent  of  his  interest;  and  the  decree  was  affirmed 
in  the  supreme  court  of  the  United  States:  1  Pet.  Con.  435. 

In  that  case  the  bill  was  retained  solely  upon  the  ground  of 
the  alleged  mistake  in  the  policy,  until  a  final  hearing,  when 
that  allegation  not  being  sustained  by  the  proof,  the  court  re- 
fused to  retain  the  suit  for  the  purpose  of  charging  the  inaar* 
ance  company  upon  the  policy — the  remedy  being  complete  at 
law — and  for  that  cause  alone  tbe  bill  was  dismissed. 

In  the  case  before  us,  no  specific  ground  of  equity  is  alleged 
in  the  bill;  no  accident  or  mistake  is  charged;  no  specific  per- 
formance of  any  contract  is  sought  to  be  enforced;  no  want  of 
consideration  is  shown;  no  irreparable  mischief  or  injury  is  to 
be  prevented  by  tbe  injunction;  no  peculiar  hardship  is  shown 
to  exist;  no  trust  is  to  be  enforced,  or  complicated  accounts 
settled.  Tbe  appellees  have  received  the  whole  consideration 
for  which  they  contracted.  The  stock  received,  together  vnth 
the  covenant  or  promise  of  the  appellant  to  furnish  an  addi- 
tional supply  the  ensuing  spring,  constituted  tbe  entire  consid- 
eration for  which  they  consented  to  pay  two  thousand  seven 
hundred  dollars.  The  appellant's  undertaking  was  to  be  per- 
formed several  months  after  the  date  of  tbe  contract,  and  the 
appellees  relied  solely  upon  his  parol  undertaking  (an  under- 
taking  which,  although  materially  varied  by  the  answer,  is  sub- 
stantially proved  by  tbe  evidence),  and  if  they  failed  to  take 
from  him  a  binding  obligation  or  promise  to  perform  the  con- 
tract on  his  part,  it  was  their  own  fault.  There  was  no  mis- 
take, misrepresentation,  or  concealment  about  it;  the  contract 
is  juBt  what  all  tbe  parties  to  it  intended  it  should  be;  and  if 
the  appellant  has  failed  to  perform  his  part  in  tbe  manner  stip- 
ulated, it  is  nothing  more  than  the  ordinary  breach  of  a  con- 
tract to  pay  money,  or  to  do,  or  refrain  from  doing,  any  other 
specified  act,  and  can  not,  without  some  concurring  equity, 
constitute  a  ground  of  relief  in  a  court  of  equity.  The  appel- 
lees treat  tbe  promise  of  Dugan  as  binding  upon  him,  thereby 
affirming  the  whole  contract,  and  considering  themselves  dam- 


July,  1837.]  DuaAN  v.  Curbton.  735 

nified  by  his  breach  of  promise,  pray  an  injunction,  to  restrain 
him  from  enforcing  his  judgment  at  law  against  them.  This 
practice  is  without  precedent,  and  is  contrary  to  the  well- 
established  principle  that  uncertain  damages  arising  on  a  breach 
of  contract,  can  not  be  made  the  subject  of  a  set-off,  either  in 
a  court  of  law  or  equity.  The  authorities  fully  sustain  these 
principles. 

la  the  case  of  Duncan  y.  Lyon,  3  Johns.  Oh.  857,  358  [8  Am« 
Dec.  513],  which  was  a  bill  filed  for  the  purpose  of  obtaining  a 
discovery  and  set-off,  as  well  as  an  injunction  to  stay  the  pro- 
ceedings at  law,  in  a  suit  founded  on  an  agreement  under  seal« 
containing  mutual  covenants  for  the  furnishing  of  timber,  etc., 
by  the  complainant,  which  the  defendant  was  to  take  to  Mon- 
treal and  Quebec,  etc.,  and  to  pay  the  complainant  half  the  pro- 
ceeds, etc.,  and  furnish  an  account,  etc.,  an  injunction  was  ob* 
iained,  but  not  until  an  award  had  been  made  by  arbitrators  in 
favor  of  the  plaintiff  at  law.  Ohancellor  Kent,  after  sajing  that 
the  bill  was  filed  too  late  for  a  discovery,  declares  that  ''it  ia 
a  settled  principle,  that  a  party  will  not  be  aided  after  a  trial  at 
law,  unless  he  can  impeach  the  justice  of  the  verdict  or  report, 
by  facts,  or  on  grounds  of  which  he  could  not  have  availed  him- 
self, or  was  prevented  from  doing  so  by  fraud  or  accident,  or 
the  acts  of  the  opposite  party,  unmixed  with  negligence  or  fault 
on  his  part.  This  point  has  been  so  often  ruled  that  it  can  not 
be  necessary  or  expedient  to  discuss  it  again,  and  it  is  one  by 
which  I  mean  to  be  governed." 

Having  disposed  of  the  case  as  to  the  discovery  sought,  ho 
proceeds  to  examine  the  claim  to  set-off,  and  says:  "  The  mat- 
ters of  account  stated  in  the  bill  were  not  proper  subjects  of 
set-off  in  the  action  of  covenant,  and  if  the  discovery  had  been 
obtained  in  season,  I  presume  it  would  not  have  aided  the  de- 
fense. The  breaches  assigned  in  the  action  at  law  were,  that 
the  plaintiff  had  refused  to  perform  his  part  of  the  covenant,  in 
furnishing  lumber  and  provisions,  etc.;  and  the  demand  at  law 
was  in  the  nature  of  a  redress  for  a  wrong  or  injury  committed,, 
and  not  for  a  debt  due.  It  rested  entirely  on  uncertain  and 
unliquidated  damages.  There  can  not  be  a  set-off,  even  of  a 
debt,  against  the  demand  of  the  plaintiff,  unless  that  demand 
be  of  such  a  nature  that  it  could  be  set  off  by  a  debt,  if  it  ex- 
isted, in  him.  There  must  be  mutual  debts:  this  is  the  settled 
doctrine  in  the  courts  of  law.  The  same  rule  prevails,  also,  in 
courts  of  equity.  The  practice  may  perhaps  be  more  liberal  in 
respect  to  mutual  credits,  but  there  is  no  case  in  which  a  set-off 
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has  been  allowed,  where  the  demand  was  for  uncertain  damages 
arising  on  a  breach  of  covenant.  The  courts  of  law  and  equitj 
follow  the  same  general  doctrine  on  the  subject  of  set-off.  If 
the  recovery  at  law  is  to  be  taken  under  the  present  motion  as 
a  just  recovery,  then  it  would  be  unreasonable  to  delay  the  de- 
fendant until  the  accounts  between  the  parties  can  be  taken  and 
stated,  and  the  balance  struck  in  this  court.  One  judgment 
may  be  set  off  against  another,  but  here  is  a  demand  on  one 
side  raised  to  a  debt  certain,  by  a  legal  assessment,  and  an  un« 
certain  claim  on  the  other,  depending  on  a  settlement  of  ac- 
counts. These  accounts  were  not  the  subject  of  set-off,  and 
there  is  no  case  to  warrant  me  to  stay  execution  on  the  demand 
until  the  other  is  settled,  and  in  a  condition  to  be  set  off." 

The  principles  asserted  in  that  case  are  in  point  in  this,  and 
the  promise  being  merely  parol,  can  not  vary  the  case.  The 
damages  are  equally  uncertain  whether  they  arise  upon  the 
breach  of  a  parol  promise  or  covenant;  and  the  uncertainty  of 
the  claim  is  the  principal  ground  of  its  exclusion.  The  promise 
alleged  is  not  for  the  payment  of  money,  but  for  the  perform- 
ance of  certain  acts  by  the  appellant,  and  the  claim  to  damages 
results  from  his  non-performance  of  those  acts.  This  claim  is 
as  uucertain,  at  least,  as  if  it  rested  upon  a  breach  of  covenant 
to  perform  the  same  acts.  It  is  no  debt  due,  and  can  not  there- 
fore be  made  the  subject  of  set-off  in  either  a  court  of  law  or 
equity.  The  court  below  decreed  a  set-off  of  one  thousand 
two  hundred  dollars  of  the  damages  assessed  by  the  jury,  and 
a  perpetual  injunction  against  the  appellant's  judgment  at  law, 
and  awarded  execution  against  the  appellant  for  three  hundred 
dollars,  the  residue  of  said  damages. 

In  pronouncing  the  decree,  the  circuit  court  expressly  de- 
cided upon  and  in  favor  of  the  equity  of  the  appellees'  claim, 
as  well  as  their  right  to  enforce  that  claim  in  a  court  of  chan- 
cery. And  as  the  cause  must  be  decided  upon  the  ground  of 
there  being  no  equity  upon  the  face  of  the  bill  and  no  facts 
therein  to  authorize  or  sustain  the  final  decree  pronounced  in 
the  cause,  we  deem  it  unnecessary  to  notice  the  other  errors 
assigned,  or  to  decide  how  far  the  court  is  at  liberty  to  correct 
errors,  which  do  not  appear  to  have  been  expressly  decided 
upon  by  the  circuit  court,  or  to  declare  under  what  circum- 
stances the  same  will  be  considered  as  waived. 

Wherefore,  upon  the  reasons  above  stated,  it  is  the  opinion  of 
this  court  that  there  is  no  equity  in  the  bill  of  complainant, 
and  that  the  circuit  court,  sitting  as  a  court  of  chanceiy,  erred 
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in  granting  relief  thereupon  to  the  appellees  and  perpetually 
enjoining  the  appellant  from  proceeding  upon  his  judgment  at 
law.  The  decree,  therefore,  must  be  reversed,  annulled,  and 
set  aside,  the  injunction  dissolved,  with  damages,  according  to 
law,  and  the  bill  dismissed  with  costs. 


BnuL  MAT  BS  Dismissed  at  ant  Timb  for  want  of  equity,  apparent  on  iti 
&oe:  Haughy  v.  Utrang,  27  Am.  Dec.  648;  Coleman  t.  Ccikmanf  28  Id.  86; 
CoOiM  V.  Jones,  29  Id.  216. 

Pai^b  Rxpresentations  of  Vbndor,  Whbn  do  not  Avoid  Contract. — 
See  WiOiaTM  v.  Hkks,  19  Am.  Deo.  693,  note  697. 

Unuquidated  Damages  abb  not  Subject  of  Sbt-off:  Chrig^n  ▼.  MiUer, 
23  Am.  Dec  251,  note  255;  Qogtl  ▼.  Jatxiby^  9  Id.  339;  Duncan  v.  Lycn^  8  Id. 
613;  Livingston  v.  Livingston,  Id.  562. 

The  principal  case  is  cited  in  Benttey  v.  Dillard,  6  Ark.  85,  to  the  point  that 
courts  of  equity  will  not  relieve  against  judgments  at  law  where  the  bill  doee 
not  allege  surprise,  ignoranoe  of  important  facts,  nor  equitable  drcomstanoes 
that  have  arisen  since  the  trial 


Tallt  v.  Reynolds. 

[1  Abxakias,W.] 

Attobnet  mat  be  Reqitibed  b7  the  Coubt  to  Show  his  Authobitt  to 
represent  the  party  for  whom  he  appears. 

Pabtt  QnssnoNiNO  Attobnet's  Aitthoritt  must  show,  by  affidavits,  facts 
sufficient  to  raise  a  reasonable  presumption  that  he  is  acting  without  au- 
thority. 

Mbbe  Possession  of  Transcbift  of  Judgment  Baises  no  Pbesitmftion  that 
the  possessor  has  any  interest  therein  sufficient  to  enable  him  to  bring  a 
suit  thereon. 

Attobnet  whosb  Authobitt  is  Questioned  must  Show  that  he  has  been 
employed  by  the  party  for  whom  he  appears;  and  where  there  is  no  evi- 
dence of  such  employment,  he  will  not  be  permitted  to  prosecute  the  suit. 

Ebbob  to  the  Washington  circuit  court.  The  opinion  states 
the  case. 

Walker  and  Fowler ^  for  the  plaintiff  in  error. 

Cummins  and  Pike,  for  the  defendant  in  error. 

By  Oourt,  Bingo,  0.  J.  This  was  an  action  of  debt  founded 
on  a  record  of  the  circuit  court  of  Lincoln  county,  in  the  state 
of  Tennessee,  brought  in  the  name  of  the  present  plaintiff, 
against  the  defendant,  in  the  Washington  circuit  court.  The 
defendant  appeared  in  the  court  below,  and  after  filing  a  prayer 
of  oyer  of  the  record,  and  letters  of  administration  mentioned 
in  the  declaration,  on  his  affidavit  then  filed,  obtained  a  rule 

▲m.  Das.  Vol.  XXXI-47 
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against  the  ailomej  prosecuting  the  suit,  to  show  by  what  au- 
thority he  prosecuted  the  same.  The  affidavit  stated  in  sub- 
stance that  David  Walker,  the  attorney  prosecuting  the  suit, 
had  nc  warrant  or  authority  to  prosecute  this  suit,  as  he  yerily 
believed;  and  that  this  belief  was  founded  on  the  fact  that  the 
plaintiff  is  a  resident  of  the  state  of  Tennessee,  and  the  papers 
were  in  the  hands  of  A.  J.  Qreer,  and  by  him  placed  in  the  hands 
of  said  Walker,  without  the  consent  or  knowledge  of  said  Tally. 
On  the  return  of  the  rule,  the  attorney  prosecuting  the  suit,  pro- 
duced a  witness  who  testified  that  whilst  an  attorney  at  law,  ho 
conversed  with  the  plaintiff  in  this  suit,  relative  to  the  solyency 
of  the  defendant,  who  resided  in  Arkansas,  and  his  ability  to  pay 
said  debt;  that  he  responded  to  plaintiff  that  defendant  was 
good.  That  he  afterwards  conversed  with  Fulton,  an  attorney 
in  the  original  suit,  about  the  collection  of* said  debt;  and  after 

his  arrival  in  Arkansas,  he  received  a  letter  from Holman, 

who  said  he  had  bought  an  interest  in  the  judgment.  He  does 
not  recollect  which  of  these  gentlemen  gave  him  the  record  for 
collection  which  is  the  ground  of  action  in  this  suit;  but  from' 
circumstances  infers  that  it  must  have  been  Fulton,  as  the 
plaintiff  lived  some  distance  from,  and  Fulton  lived  in  town; 
that  he  brought  said  record  from  Tennessee,  and  placed  it  in 
the  hands  of  David  Walker,  the  attorney  prosecuting  this  suit, 
for  collection,  and  took  the  receipt  of  said  Walker  and  A.  J. 
Oreer,  for  the  collection  of  the  same.  Walker,  the  attorney 
prosecuting  the  suit,  also  testified  that  he  conversed  with  the 
defendant  long  before  this  suit  was  brought,  and  showed  him 
the  record,  and  upon  his  refusing  to  pay,  wrote  to  Tennessee 
and  procured  the  letters  of  administration  granted  to  the 
plaintiff.  They  were  sent  to  him  by  Holman,  who  stated  that 
he  had  an  interest  in  the  claim,  and  urged  the  collection 
thereof.  Upon  that  evidence  the  court  decided  that  the  attor- 
ney had  not  shown  any  sufficient  authority  to  prosecute  the 
suit;  and  thereupon  made  the  rule  absolute,  ordered  the  suit 
to  be  dismissed,  and  rendered  judgment  for  costs  in  favor  of 
the  defendant,  against  the  plaintiff. 

The  plaintiff  excepted  to  the  opinion  of  the  court,  and  by 
his  bill  of  exceptions  spread  the  evidence  on  the  record;  and 
has  brought  the  case  before  this  court  by  writ  of  error.  The 
assignment  of  eiTor  questions  the  decision  of  the  court  below: 

1.  That  the  affidavits  of  the  defendant  were  sufficient  in  law  to 
require  the  attorney  to  produce  and  show  his  authority  to  pros- 
ecute this  suit'  and  2.  That  the  authority  shown  upon  the  rule 
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against  the  attorney  was  not  sufficient  to  enable  him  to  prosecute 
the  suit.     The  right  of  the  defendant  to  call  upon  the  attorney 
representing  the  plaintiff  to  show  his  authority,  does  not  appear 
to  have  been  questioned;  but  its  exercise  was  resisted  on  the 
ground  solely,  that  the  facts  disclosed  by  the  affidavits  were  not 
sufficient  in  law  to  authorize  the  interference  of  the  court  for 
that  purpose.    And  the  validity  of  this  objection  to  the  case 
shown  by  tbe  affidavits,  is  the  first  question  presented  by  the 
record,  and  made  by  the  assignment  of  errors,  for  the  decision 
of  this  court.    The  circumstances  under  which  the  authority  of 
an  attorney  regularly  licensed  and  duly  admitted  to  practice  in 
the  courts,  may  be  questioned,  and  the  attorney  required  to 
produce  his  authority,  do  not  appear  to  be  very  clearly  defined, 
or  very  accurately  stated  in  any  of  the  authorities  or  books  of 
practice  to  which  we  have  been  referred  or  had  access.    One 
general  rule  is,  that  the  mere  appearance  of  an  attorney  for  the 
defendant  is  always  deemed  sufficient  for  the  opposite  party, 
and  for  the  court;  who  will  look  no  further,  and  will  proceed  as 
if  he  had  sufficient  authority,  and  leave  any  party  who  may  be 
injured  to  his  action,  unless  there  appears  to  be  fraud  or  collu- 
sion in  the  case.     This  rule  appears  to  have  been  too  long  and 
authoritatively  settled  to  be  now  disturbed.     Under  its  influence 
the  supreme  court  of  tbe  United  States  have  decided  that  the 
non-appearance  in  the  record  of  an  authority  to  the  attorney  to 
prosecute  or  defend  the  suit  was  not  error:  Osbom  v.  The  Bank 
of  the   United  Stales,  9  Wheat.  738;   5  Pet.  Cond.  762;  and 
the  supreme  court  of  New  York,  after  a  most  elaborate  exami* 
nation  of  authorities,  decided  that  the  confession  of  judgment 
by  an  attorney,  without  any  authority  therefor  from  the  defend- 
ant, was  not  irregular,  and  refused  to  set  it  aside,  although  the 
defendant's  affidavit  was  positive  that  he  had  not  in  any  manner, 
directly  or  indirectly  confessed  or  authorized  the  confession  of 
any  judgment.    The  court,  however,  after  it  had  ascertained 
and  stated  the  rule,  and  admitted  its  authority,  subjected  it  to 
such  modifications  as  justice  required,  and  leaving  the  judg- 
ment to  stand  as  a  security  to  the  plaintiff,  to  save  tlie  defend- 
ant from  injury,  and  prevent  abuse  in  the  practice,  granted  to 
the  defendant  leave  to  plead  to  the  merits  within  a  limited  time, 
and  during  that  time  suspended  the  execution  of  the  judgment; 
but  in  the  default  of  such  plea,  the  plaintiff  was  at  liberty  to  pro- 
ceed with  his  execution  under  said  judgment:  Denton  v.  Noyes, 
6  Johns.  296  [5  Am.  Dec.  237.] 
The  supreme  court  of  Pennsylvania  have  acted  on  the  same 
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principle  in  McCuUough  v.  Ouefner,^  1  Binn.  214;  an  attomej 
undertook  to  appear  for  a  defendant  not  summoned,  and  ivitb* 
out  any  warrant  of  attorney,  and  the  court  held  the  appearance 
good.  In  England,  the  court  of  king's  bench,  on  the  same 
ground  compelled  an  attorney,  who  had,  through  misinforma- 
tion, undertaken  to  appear  for  the  defendant,  without  warrant 
or  direction,  to  complete  his  appearance,  so  as  to  render  the  jadg- 
ment  which  the  plaintiff  had  taken  by  default,  regular:  Lotymer 
y .  Eollisler,  1  Stra.  69d.  Other  authorities  might  be  cited  in  which 
the  same  principle  has  been  recognized  and  acted  on  in  the 
United  States  as  well  as  in  England;  most  of  which  were  ex- 
amined, reviewed,  and  cited  in  the  case  of  DenUm  v.  Noyes,  6 
Johns.  296  [5  Am.  Dec.  237].  But  however  conclusively  this 
general  rule  may  have  been  established,  it  does  not  follow  as  a 
necessary  consequence  that  a  party  may  not,  before  judgment, 
upon  a  sufficient  showing,  to  be  adjudged  of  by  the  court,  re- 
quire the  attorney  representing  his  adversary  to  show  his  an* 
thority.  This  right  is  essential  to  the  security  of  all  suitors, 
and  its  existence  can  not  be  denied.  In  Howe's  Practice,  page 
81,  title  Warrant  of  Attorney,  it  is  said:  "  If  the  defendant 
suspects  that  the  suit  has  been  commenced  without  the  author- 
ity of  the  plaintiff  on  the  record,  he  may  call  on  the  plaintiff's  at* 
torney  for  proof  of  his  authority."  This  right  was  elaborately 
discussed  by  the  court  of  appeals  of  Kentucky,  in  the  case  of  Hi;- 
Alexander  v.  Wrighl,  3  Hon.  189  [IG  Am.  Dec.  93].  And  it  wad 
there  decided  that  the  defendant  had  such  right,  and  upon  a 
sufficient  showing  that  his  right  was  jeopardized,  or  that  he 
was  disturbed  by  being  brought  into  litigation  without  the  con- 
sent of  the  man  who  stood  on  the  record  as  his  adversary,  he 
was  entitled  to  its  exercise.  According  to  the  rule  settled  by 
the  court  of  appeals  of  Kentucky,  it  is  incumbent  on  the  party 
undertaking  to  question  the  authority  of  the  attorney  represent- 
ing his  adversary,  to  show  to  the  court  by  affidavit,  facts  suffi- 
cient to  raise  a  reasonable  presumption  that  the  attorney  is 
acting  in  the  case  without  authority  from  the  party  he  assumes 
to  represent;  then,  and  not  until  then,  the  attorney  may  be  re- 
quired to  show  his  authority. 

In  defining  this  rule,  which  we  understand  to  have  been  the 
settled  rule  of  practice  in  the  courts  of  England  and  most.  If 
not  all,  of  our  sister  states,  we  would  not  be  understood  as  im- 
posiug  on  the  profession  hardships  in  their  management  of 
suits,  or  deciding  that  they  are  bound  to  gratify  the  party  to 

^  ■  ■    I    1 1  I       ■  I  I  II ^ 

1.  McCuUough  T.  Qudntr, 
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which  they  are  opposed  with  a  sight  of  their  authority  upon 
light  or  frivolous  grounds;  but  when  substantial  reasons  aro 
shown  why  the  interest  of  the  adverse  party  is  jeopardized  by 
the  prosecution  of  suit  without  the  leave  or  consent  of  the  real 
owner  of  the  demand,  every  reasonable  person  will  agree  that 
their  authority  ought  to  be  shown. 

The  facts  stated  in  the  defendant's  affidavits  in  this  case,  we 
think,  were  such  as  to  entitle  him  to  the  rule  against  the  at- 
torney proseouting  the  suit  to  show  his  authority.     He  shows 
that  the  record  was  placed  in  the  hands  of  the  attorney  by  A. 
fl.  Oreer^  without  the  consent  or  knowledge  of  the  plaintiff^ 
and  that  the  plaintiff  resided  in  Tennessee.     These  facts  must 
be  regarded  as  strong  circumstances,  tending  directly  to  show 
that  Tally  had  no  hand  in  this  suit;  and  for  that  reason  the  de- 
fendant might  be  in  danger  of  another  contest  with  him  for  the 
same  demand.     We  will  here  remark  that  the  facts  shown  in 
this  case  are  just  sufficient  to  raise  a  legitimate  legal  presum  po- 
tion against  the  attorney's  authority;  and  if  the  facts  that  the 
record  was  placed  in  his  hands  by  a  third  person,  and  not  by 
the   plaintiff,  and  without    his    consent    or  knowledge,    had 
been  less  positively  stated,  the  rule  ought  not  to  have  been 
granted.     Ih  cases  like  the  present,  where  the  action  is  founded 
on  the  judgment  of  some  court,  a  trauscript  of  the  record 
whereof  may  be  procured  at  auy  time,  and  by  any  person  who 
will  pay  the  legal  fees  therefor,  and  suit  be  instituted  in  the 
name  of  the  judgment-creditor,  without  his  knowledge  or  con- 
sent, and  the  money  coerced  from  the  defendant  without  any 
authority  whatever  from  the  real  owner  of  the  demand;  and  be- 
cause the  mere  possession  of  such  transcript  does  not  raise  even 
a  presumption  that  the  possessor  has  any  legal  or  beneficial 
interest  in  the  judgment,  the  custody  of  which  does  not  belong 
to  the  creditor,  the  rule  should  be  made  whenever  it  is  shown 
that  there  is  a  reasouable  probability  that  the  suit  is  prosecuted 
without  authority  of  the  judgment-creditor,  or  other  j^erson 
really  and  beneficially  interested  in  the  judgment;  but  where 
the  action  is  founded  on  any  written  obligation,  the  obligee  has 
the  legal  custody  of  the  instrument,  and  if  any  other  has  the 
possession  of  it  the  legal  presumption  is  that  he  obtained  it 
fairly  and  with  the  consent  of  the  obligee;  and  this  presumption 
Btands,  unless  repelled  by  evidence:  therefore,  in  such  cases 
stronger  circumstances  should  be  required  to  be  shown  than  in 
the  case  of  record,  to  induce  the  court  to  grant  the  rule  against 
the  attorney  to  show  his  authority.     We  have  been  referred  to 
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the  case  of  Standi/er  v.  Doulin  for  the  use  of  McPhail^  decided 
by  the  sapreme  coart  of  the  late  territory  of  Arkansas.  In  that 
case,  as  in  this,  an  affidavit  was  filed  by  the  defendant,  denying 
that  the  attorney  prosecuting  the  suit  had  any  authority  for  that 
purpose.  The  affidavit  there  stated  that  the  defendant  was  in- 
formed, and  believed,  that  that  suit  had  been  instituted  against 
him  by  John  McPhail  and  his  counsel,  without  any  lawful  au- 
thority from  the  plaintiff;  and  he  had  good  reason  to  believe, 
that  neither  McPhail  nor  the  attorney  could  execute  a  legal  ac- 
quittance for  the  debt,  if  it  should  be  paid  to  them.  There  vnui 
no  statement  of  the  facts  or  circumstances  upon  which  the  fears 
of  the  defendant  were  founded,  and  for  that  reason  it  was  held 
insufficient  to  require  the  attorney  to  show  his  authority.  The 
principle  of  that  decision  meets  our  approbation  fully.  The 
simple  allegation  of  information  and  belief,  without  stating  the 
facts  upon  which  it  is  founded,  however  positively  asserted, 
ought  not,  in  our  opinion,  to  be  held  sufficient.  The  facts  them- 
selves should  be  stated,  to  enable  the  court  to  determine  how 
far  they  warrant  the  conclusions  of  the  party.  In  the  case  be- 
fore us,  the  facts  are  stated,  and  in  that,  this  case  differs  from 
the  case  of  Standifer  v.  Doulin/or  the  use  of  McFhaU, 

We  are,  therefore,  of  the  opinion  that  the  affidavits  filed  in 
this  case  were,  in  law,  sufficient;  and  that  the  court  did  not 
•arr  in  granting  the  rule  thereupon. 

The  second  question  is,  did  the  court  err  in  deciding  that  the 
tiuthority  shown  by  the  attorney  representing  the  plaintiff  was 
insufficient  ?  The  general  right  of  an  attorney  regularly  licensed 
and  duly  admitted  to  practice  in  courts,  to  appear  for  all  the 
suitors  in  courts  for  whom  he  may  be  employed,  is  admitted. 
This  right  he  has  by  virtue  of  his  license  and  admission,  and  it 
is  proved  by  the  production  of  the  license  and  the  law  under 
which  it  was  granted;  but  it  is  not  of  itself  an  authority  to  ap- 
pear as  the  representative  of  any  particular  person,  until  he  is 
in  fact  employed  or  retained  for  that  person.  Then,  and  not 
until  then,  he  betsomes  his  attorney  and  representative,  and  is 
authorized  to  appear  in  his  stead. 

In  the  case  before  us,  no  warrant  of  attorney  for  the  plaintiff 
was  produced,  nor  any  evidence  whatsoever  that  he  had  retained 
or  employed  the  attorney  to  prosecute  this  suit,  or  collect  the 
demand  in  question.  One  witness  (whose  name  is  not  even 
mentioned  in  the  record),  testifies  that  whilst  an  attorney  at 
law,  be  conversed  with  the  plaintiff  relative  to  the  defendant's 
solvency  and  ability  to  pay  the  debt,  and  informed  him  that  Um 
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defeuclant  was  good;  and  that  be  afterwards  conversed  with 
Fulton,  who  bad  been  an  attorney  in  the  original  suit  about  the 
collection  of  this  debt.  That  one  Holman  afterwards  informed 
him  by  letter  that  he  had  bought  an  interest  in  the  judgment. 
He  does  not  recollect  who  gave  him  the  record,  but  infers  that 
be  received  it  from  Fulton.  He  brought  it  from  Tennessee,  and 
placed  it  in  the  hands  of  Walker,  the  attorney  prosecuting  this 
Bidt«  for  collection;  and  took  the  receipt  of  Walker  and  A.  J. 
Oreer  for  its  collection.  Walker,  himself,  testified  that  he 
showed  the  record  to  the  defendant,  and  conversed  with  him 
about  it  long  before  this  suit  was  brought,  and  bis  refusal  to 
pay:  that  he  wrote  to  Tennessee,  and  obtained  the  plaintiflf's 
letters  of  administration,  which  were  sent  to  him  by  Holman ^ 
who  stated  he  had  an  interest  in  the  claim,  and  urged  its  col- 
lection. 

From  a  careful  examination  of  this  testimony,  it  is  apparent 
that  the  plaintiff  has  taken  no  part  whatever  in  the  present  con- 
troversy :  neither  the  transcript  of  the  record  nor  letters  of  ad* 
ministration,  appear  to  have  been  procured  or  sent  by  him;  nor 
does  he  appear  to  have  given  any  instruction  about  them,  or  to 
have  been  consulte^^  in  relation  to  the  matter.  No  letters  were 
written  to  or  received  from  him.  Once,  indeed,  he  did  con* 
verse  with  the  witness  about  the  defendant,  and  his  ability  to 
pay ;  but  he  is  not  shown  to  have  done  anything  more.  The 
witness  does  not  pretend  to  have  acted  as  his  agent,  or  by  or 
under  his  directions  or  authority,  in  bringing  the  transcript  of 
the  record  from  Tennessee  to  Arkansas,  and  placing  it  in  the 
possession  of  Walker  and  Greer  for  collection.  If  he  had 
acted  as  the  agent  of  the  plaintiff,  why  did  he  not  say  so  ?  We 
can  not  believe  that  a  point  so  important  would  have  been 
sUently  or  inadvertently  passed  without  explanation,  if  the 
fact  had  been  so:  and  his  silence  on  that  subject  furnishes 
strong  presumptive  evidence  that  he  did  not  act  in  that  char- 
acter. The  evidence  in  regard  to  Holman's  conduct  in  the 
matter,  can  not  help  the  attorney;  for  although  Holman  ap- 
pears to  have  corresponded  with  him  and  urged  the  collection 
of  the  claim,  and  at  the  same  time  claimed  an  interest  in  the 
judgment,  yet  he  is  not  shown  to  have  had,  in  fact,  auy  interest 
whatever  in  the  matter;  and  until  that  was  shown  by  some 
right  delivered  from  the  plaintiff  or  his  intestate,  he  could  not 
be  regarded  as  a  person  competent  to  confer  the  authority 
requisite  to  enable  the  attorney  to  prosecute  this  suit.     We  are 


744  Tally  v.  Betnolds.  [Arkansas. 

therefore  of  the  opinion  that  the  attorney  representing  the 
plaintiff  did  not  show  any  competent  legal  authority  to  prose- 
cute this  8uit,.and  there  is  no  error  in  the  decision  of  the  court 
below. 

The  judgment  of  the  circuit  court  is  therefore  affirmed  with 
costs. 


AcTKORiTT  OF  Attobnst:  See  note  to  AfcAlexa$tder  y,  Wrighi,  16  Abl 
Dec.  9S,  where  thle  anbjeot  U  diaconed  at  eome  length;  see  alao  Belt  t. 
WUmm*§  Adminktratar,  22  Id.  SS. 
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Crosby  v.  Fitoh. 

[13  Oomoonoux,  410.] 

OwvxBS  OF  A  ViSBXL  Tbansportino  Goods  FOB  HiBB  are  common  oar- 
riers,  and  are  liable  as  such. 

Bill  of  Lading  wherein  the  "dangers  of  the  seaa'*  are  excepted  does  not 
limit  or  qualify  the  liability  of  ship-owners  as  common  carriers. 

AoT  OF  God,  Inevitablb  Accidbnt,  dangers  of  the  sea,  etc.,  are  ezpres* 
sions  of  very  similar  import,  and  excuse  a  loss,  whether  they  are  re- 
peated in  a  bill  of  lading  or  not. 

Whkkb  the  Dsual  Routb  of  Vessels  from  New  York  to  Norwich  was 
through  Long  Island  sound,  the  fact  that  navigation  in  the  sound  was 
obstructed  by  ice  was  held  not  to  justify  a  vessel  in  departing  from  that 
route,  and  going  upon  the  open  sea  to  the  south  side  of  Long  Island,  but 
that  such  departure  amounted  to  a  deviation  without  reasonable  neces- 
sity, and  made  the  owners  liable  for  a  loss  occasioned  by  dangers  of 
the  sea. 

Whsthsb  there  has  been  a  Deviation  or  not  is,  upon  given  facts,  a 
question  of  law  for  the  court  to  determine. 

Whxbb  the  Usual  Route  for  vessels  bound  from  New  York  to  Norwich  is 
through  Long  Island  sound,  no  usage  for  such  vessels  to  perform  their 
voyages  on  the  south  side  of  Long  Island,  when  the  navigation  of  the 
sound  is  obstructed  by  ice,  will  justify  the  master  of  a  vessel  bound  on 
sach  a  voyage  in  taking  the  latter  course  during  such  obstruction,  in- 
stead of  waiting  in  New  York  until  the  usual  navigation  becomes  free, 
unless  such  usage  is  general,  and  of  so  long  a  standing  as  to  have  been 
generally  known. 

Whkbb  a  Person  Who  Shipped  Goods  upon  board  of  a  vessel  for  trans* 
portation,  upon  being  informed  of  the  course  of  the  voyage  taken, 
effected  an  insurance  of  the  goods  shipped,  and,  after  a  loss,  demanded 
payment  of  the  policy,  neither  such  insurance,  nor  demand  of  payment^ 
is  any  evidence  of  the  consent  or  acquiescence  of  the  shipper  in  the 
course  of  the  voyage. 
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Adicission  of  Ibrblevant  Testdcont  will  not  jnatify  the  gnntixig  of  a  new 
trial,  if  the  fact  Boaght  to  be  proved  by  it  wae  not  coatrovertod 

AonoN  upon  the  case  to  recover  damages  for  the  loss  of  fifty- 
two  bales  of  cdtton  belonging  to  the  plaintiffs,  shipped  on 
board  the  Maria,  owned  by  defendants,  at  New  York,  to  be 
transported  to  Norwich,  Connecticat.  A  bill  of  lading  was  de- 
livered to  the  plaintiffs  for  the  goods  shipped,  signed  by  the 
master,  in  which  ''the  dangers  of  the  sea"  were  excepted. 
The  facts  necessaxy  to  an  understanding  of  the  points  decided 
are  sufficiently  referred  to  in  the  opinion  of  the  court.  Verdict 
for  the  plaintiffs.     Defendants  moved  for  a  new  trial. 

W.  W.  EUsworth  and  T.  Smiih,  for  the  motion. 
Eungerford  and  T.  G.  Perkins,  contra. 

Chubch,  J.  1.  The  defendants  have  considered  themselves  as 
bailees  for  hire,  and  subject  only  to  the  responsibiliiiea  attach- 
able to  that  character.  If  they  are  right  in  this,  then  a  ques- 
tion of  care  and  diligence,  under  the  circumstaoces  of  the  case, 
was  one  which  ought  by  the  judge  at  the  trial  to  have  been  sub- 
mitted to  the  jury.  But  if  the  defendants  were  common  car- 
riers, and  liable  for  all  losses  not  occasioned  by  the  act  of  Ood, 
etc.,  then  a  very  different  question  was  to  be  settled. 

We  consider  the  defendants  responsible  in  the  latter  character. 
They  were  owners  of  the  coasting  vessel  Maria,  a  vessel,  as  was 
conceded,  generally  engaged  in  the  transportation  of  goods  for 
hire;  and  as  such  owners,  the  defendants,  by  their  captain,  re- 
ceived on  board  the  cotton  in  question,  to  be  transported  from 
the  port  of  New  York  to  Norwich.  That  the  defendants,  as 
owners  of  this  vessel,  were  common  carriers,  and  as  such,  lia- 
ble to  all  the  responsibilities  resulting  from  that  employment, 
is  well  settled  in  the  American  courts;  and  in  England,  it  was 
never  disputed  as  a  principle  of  mercantile  law,  although  in 
that  country,  by  stat.  26  Geo.  III.,  the  liability  of  ship  owners 
has  been  modified:  2  Kent  Com.  465;  Story  on  Bail.  323; 
Richards  el  aL  v.  OUbert,  5  Day,  415;  Williams  el  al.  v.  Oranl,  I 
Conn.  487  [7  Am.  Dec.  235];  CoU  v.  McMechin,  6  Johns.  159 
15  Am.  Dec.  200 J;  Schieffelin  v.  Harvey,  6  Id.  170  [5  Am.  D33. 
206];  WaiJdnson  v.  Laughlon,  8  Id.  213;  Stewart  v.  BusseU,^  10  Id. 
1;  Kemp  et  al,  v.  Coughtry,  11  Id.  107;  MoOlures  v.  Hammond^ 
1  Bay,  99  [I.Am.  Dec.  598] ;  BeU  v.  Reed,  4  Binn.  127  [6  Am. 
Dec.  398]. 

In  most  of  the  cases  here  referred  lo,  attempts  were  made  to 

1.  ^W«ttv.A«wU;  S.0..6  Am.D60.«M. 


June,  1838.]  Ceosby  v.  Pitch.  747 

induce  the  courts  to  relax,  what  was  called  the  seyerity  of  the 
common  law  rule  on  this  subject;  but  we  have  found,  in  the 
commercial  states  of  this  Union,  with  perhaps  the  exception  of 
Louisiana,  but  one  case  in  which  such  an  attempt  was  successful. 
In  the  case  of  Aymar  v.  Astor,  6  Oow.  266,  the  supreme  court 
of  the  state  of  New  York  decided,  that  "  the  masters  or  owners 
of  a  vessel  transporting  goods  on  the  high  seas,  are  not  common 
carriers;  and  in  an  action  against  them  for  loss  or  damage  of 
goods,  for  any  other  cause  than  the  act  of  God,  etc. ,  it  should 
be  submitted  to  the  jury  upon  the  evidence,  whether  they  used 
ordinary  care  and  diligence;''  thus  giving  countenance  to  the 
claim  of  the  defendants  in  the  present  case.  Of  this  case  the 
late  Chancellor  Kent  says:  ''It  has  gone  far  to  unsettle  and 
reyerse  the  former  doctrine  in  the  state  of  New  York,  in  respect 
to  carriers  by  water."  And  again:  "I  apprehend,  with  great 
deference,  that  the  case  of  Aymar  v.  Astor,  so  far  as  it  meant  to 
decide,  that  masters  of  vessels  are  not  liable  as  common  carriers, 
is  not  to  be  taken  for  sound  law."  And  Mr.  Justice  Story,  re- 
ferring to  the  same  case,  says:  ''  The  decision  is  in  direct  repug- 
nance to  prior  decisions  made  on  the  same  point,  in  the  same 
court." 

We  are  not  dissatisfied  with  the  reasons  which  originated  the 
common  law  responsibility  of  common  carriers,  and  believe  they 
apply,  with  peculiar  force,  at  this  day,  and  in  this  country,  as 
it  respects  carriers  by  water,  more  especially;  upon  which  ele- 
ment a  spirit  of  dangerous  adventure  has  grown  up,  which  dis- 
regards the  safety,  not  of  property  merely,  but  of  human  lifo. 
The  bill  of  lading  in  evidence  in  this  case,  wherein  the  dangers 
of  the  seas  are  excepted,  did  not  vary  or  qualify  the  liability  of 
the  defendants  as  common  carriers.  The  act  of  Qod,  inevitable 
accident,  dangers  of  the  sea,  etc.,  are  expressions  of  very  similar 
legal  import,  and  excuse  a  loss,  whether  they  are  repeated  in  a 
bill  of  lading  or  not:  3  Kent  Com.  171;  WiUiama  v.  Orant,  1 
Conn.  492  [7  Am.  Dec.  235]. 

We  conclude,  therefore,  with  the  judge  at  the  trial,  that  the 
question  was  not  one  of  care  or  prudence,  but  of  misconduct  or 
deviation  on  the  part  of  the  master  or  owners. 

2.  It  was  claimed  by  the  defendants,  that  if  the  cotton  was 
thrown  overboard  to  save  the  vessel,  and  the  lives  of  those  on 
board,  this  was  a  loss  by  dangers  of  the  seas,  within  the  excep- 
tion of  the  bill  of  lading,  and  not  the  consequence  of  the  mas- 
ter's misconduct.  If  this  were  all,  this  claim  of  the  defendant's 
could  not  be  resisted;  and  so  the  jury  were  instructed.     This 
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raised  the  question  of  deviation,  which  the  plaintiffs  insisted  the 
master  h.'id  been  guilty  of;  for  if  there  had  been  a  deviation  in 
the  voyage  from  New  York  to  New  London  and  Norwich,  by 
reason  of  which  the  storm  was  encountered,  and  the  danger  in* 
curred,  it  was  such  misconduct  as  would  subject  the  defendants, 
and  deprive  them  of  the  justification  which  they  would  have  had 
if  the  same  loss  had  been  incurred  in  the  prosecution  of  a  voy- 
age properly  conducted. 

There  was  a  deviation,  if  the  master,  without  reasonable  ne- 
cessity, either  physical  or  moral,  departed  from  the  usual  route 
of  vessels  between  the  ports  of  New  York  and  New  London; 
and  of  such  deviation  freighters,  as  well  as  insurers,  may  take 
advantage:  3  Kent  Com.  165;  Williams  v.  Orant,  1  Conn.  492 
[7  Am.  Dec.  235];  Davis  v.  GarreU,  6  Bing.  716;  Bead  v.  Com- 
mercial Ins,  Co.,  3  Johns.  352  [3  Am.  Dec.  495];  Urquhari  v. 
Barnard,  1  Taunt.  456;  Hughes  on  Ins.  197. 

It  was  conceded  in  this  case,  and  the  fact  is  too  notorious  for 
dispute,  that  the  usual  track  of  vessels  from  New  York  to  New 
London,  and  other  eastern  ports,  is  through  Long  Island 
sound,  both  summer  and  winter.  Was  the  master,  in  the  pres- 
ent instance,  justified  in  departing  from  this  route,  and  perform- 
ing his  voyage  through  the  opeu  sea,  on  the  south  side  of  Long 
Island,  in  the  month  of  February  ?  Was  there  any  reasonable 
necessity  for  this  ?  We  think  there  was  not.  The  claim  is, 
that  the  navigation  of  the  sound  was  obstructed  by  ice,  and  so 
continued  longer  than  had  been  usual  in  former  seasons.  Still 
we  see  no  necessity  for  the  sailing  of  this  vessel,  while  these 
obstructions  continued.  The  obstruction  was  of  such  a  nature, 
that  the  master  and  all  concerned  knew,  that  at  a  day  not  very 
remote  it  must  be  removed.  This  was  known  when  the  goods 
were  placed  on  board.  There  was  no  contract  which  rendered 
it  the  duty  of  the  master  to  sail  by  a  given  time,  or  to  complete 
his  voyage  before  a  specified  day.  And  if  there  had  been,  the 
freezing  of  the  sound,  and  the  unusual  continuance  of  the  ob- 
struction, was  such  an  act  of  God  as  would  probably  have  jus- 
tified a  longer  stay  in  the  port  of  departure. 

The  distinction  is  a  very  obvious  one  between  the  present 
case  and  one  in  which  a  vessel  already  on  her  voyage  and  in  Iran" 
situ  departs  from  the  usual  route,  by  reason  of  obstructions  of  this 
nature,  or  of  blockades,  etc.  In  such  cases  the  master  must 
act;  a  necessity  is  thrown  upon  him;  and  if  he  is  governed  by 
a  sound  discretion,  he  stands  justified.  But  here  it  may  as  well 
be  claimed,  that  the  master  would  be  justified  in  leaving  a  safe 
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port  during  the  existence  of  a  violent  tempest,  or  in  the  face  of 
blockading  or  embargo  restrictions,  because  it  might  be  uncer- 
tain how  loDg  t^ese  impediments  would  be  in  his  way.  The 
port  of  destination  in  this  voyage  was  Norwich;  and  it  is  con- 
ceded that  the  obstruction  caused  by  ice  to  the  navigation  of 
the  river  Thames,  usually  continues  several  days  longer  than 
the  sound  continues  frozen.  The  master  knew,  therefore,  that 
he  could  not  complete  his  voyage  earlier  in  consequence  of  the 
course  he  adopted. 

Bat  it  is  said,  that  the  danger  from  fire,  thieves,  etc.,  while 
lying  in  the  port  of  New  York,  created  such  a  necessity  of  sail- 
ing as  justified  the  master  in  taking  the  outside  passage.  It  is 
true,  that  danger  of  this  sort,  to  some  extent  existed,  and  does 
always  exist,  in  all  ports;  and  perhaps  very  nearly  as  much  at 
one  port  as  another — ^as  much  at  Norwich  and  New  London,  as 
at  New  York.  This  pretended  danger,  certainly,  could  not  be 
esteemed  imminent  or  uncommon;  and  could  not  justify  any 
unusual  or  hazardous  experiment:  Oliver  v.  Maryland  Ina,  Go,, 
7  Cranch,  487.  No  fact  appears,  from  which  we  can  infer 
any  necessity  for  the  sailing  of  this  vessel  on  the  outside  of 
Long  Island ;  and  by  adopting  that  route,  we  think  the  master 
was  guilty  of  a  deviation.  It  is  claimed,  to  be  sure,  that  this 
was  a  question  of  fact;  and  as  such,  ought  to  have  been  submit- 
ted to  the  jury.  We  have  ever  supposed,  that  upon  given  facts, 
whether  deviation  or  not,  was  a  question  of  law;  and  so  we  find 
it  treated  in  all  the  cases:  Suydam  v.  Marine  Ins.  Co,,  2  Johns. 
138;  Oraham  v.  Gommercial  Ins.  Co,,  11  Id.  352;  Jackson  d. 
Brown  v.  BeUs,  9  Cow.  208;  NeweU  v.  ffoadley,  8  Conn.  381. 

3.  Although  it  was  not  denied,  that  the  general  usage  of 
vessels  bound  from  New  York  to  New  London  and  eastern 
ports,  was,  to  sail  through  Long  Island  sound,  as  well  in  the 
winter  as  at  other  seasons;  yet  the  defendants  claimed  that 
there  was,  to  some  extent,  a  practice  for  such  vessels,  when  the 
sound  was  obstructed  by  ice,  to  sail  on  the  south  side  of  the 
island;  or  at  least,  that  the  exceptions  from  the  general  usage 
were  so  frequent  as  that  the  master  in  the  present  case,  could 
take  the  outside  voyage,  without  being  guilty  of  a  deviation. 
On  this  point  the  jury  were  instructed  that  no  practice  or  usage 
for  such  vessels  to  perform  their  voyages  on  the  south  side  of 
Long  Island,  when  the  sound  is  frozen,  and  the  navigation  for 
that  season  obstructed,  would  justify  the  master  in  prosecut- 
ing his  voyage  on  said  south  side,  instead  of  waiting  in  New 
York  until  the  usual  navigation  became  free,  unless  such  usage 
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was  general,  and  of  bo  long  standing  as  to  have  become  gen- 
erally  known. 

If  the  question  in  the  case  had  been  one  of  eare  and  prudence 
merely,  perhaps  such  partial  usage  might  have  been  material  to 
show  a  want  of  gross  negligence  on  the  part  of  the  master;  but 
that  was  of  no  avail  to  show  there  had  been  no  deviation. 
Freighters  and  insurers,  in  all  their  commercial  transactions, 
are  presumed  to  act  and  to  contract  in  reference  to  known  and 
general  usage,  and  to  submit  to  it;  and  such  general  usage  may 
be  well  enough  said  to  become  a  part  of  all  their  contracts* 
And  if  without  consent,  a  partial  practice  is  substituted  as  gov- 
erning a  voyage  or  other  commercial  operation,  it  operates  as 
interposing  a  new  contract,  not  agreed  to  by  the  parties,  and 
perhaps  as  a  fraud.  Indeed,  usage  should  not  be  regarded  at 
all,  unless  it  be  of  such  a  character  as  may  be  supposed  to  in- 
fluence parties;  and  none  can  be  ordinarily  presumed  to  do 
this,  but  such  as  is  public  and  continued.  And  therefore,  it  is 
not  sufficient  to  prove  a  few  instances,  not  amounting  to  gen- 
eral practice,  as  an  excuse  of  what  otherwise  would  have  been 
a  deviation:  Martin  v.  Delaware  Ins.  Go ,  2  Wash.  C.  C.  254;  1 
Cond.  Marsh,  on  Ins.  186,  note;  Hughes  on  Ins.  145;  OaJbay  ei 
al  V.  Lloyd,  3  Bam.  &  Cress.  793;  Trott  v.  Wood,  2  Gall.  444;» 
Barber  v.  Brace,  3  Conn.  10  [8  Am.  Dec.  149];  Lawrence  v. 
Stonington  Bank,  6  Id.  521;  Oibson  v.  Culver,  17  Wend.  305. 

4.  Another  consideration  has  been  urged  upon  us,  by  the  de- 
fendants, as  furnishing  a  defense  to  this  action.  But  we  can 
not  listen  to  it. 

The  owners  of  this  cotton,  as  soon  as  they  were  advised  by 
their  correspondent  in  New  York,  that  the  Maria  had  taken,  ox 
would,  without  their  consent,  take  the  outside  voyage,  effected 
an  insurauce  upon  it,  on  such  voyage,  and  after  the  loss,  de- 
manded payment  of  the  underwriters.  Whether  there  are  any 
equitable  circumstances,  which,  as  between  these  parties, 
ought  to  induce  the  plaiutifTs  to  resort  to  the  underwriters  for 
indemnity,  we  do  not  know.  Certain  it  is,  that  the  mere  fact 
that  an  insurance  has  been  effected  upon  goods,  will  not  dis- 
charge carriers  from  their  legal  responsibilities  to  freighters. 
Neither  the  insurance,  nor  demand  of  payment,  furnished  any 
evidence  of  the  consent  or  acquiescence  of  the  plaintiffs  in  th« 
voyage  actually  pursued.  They  had  no  reason  to  suppose  it 
was  contemplated  until  it  was  too  late  to  interfere;  and  then 
they  had  a  right  to  fortify  themselves  with  as  many  means  of 

1.  1Q»U.443. 
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indemnity  as  they  pleased,  and  resort,  in  tbe  event,  to  any  rem- 
edy they  had,  either  against  the  ship-owners  or  the  insurers. 

5.  The  court  believe,  that  such  part  of  Averill's  deposition 
as  was  objected  to,  did  not  conduce  to  prove  the  fact  for  which 
it  was  admitted;  and  was,  therefore,  irrelevant  in  that  respect. 
But  as  it  was  admitted  only  as  conducing  to  show  a  general 
usage,  which  was  not  denied,  it  had  no  manner  of  effect  in  this 
particular;  and  its  admission  furnishes  no  ground  for  a  new 
trial. 

We  ought  to  remark,  however,  that  we  are  not  influenced  in 
this  opinion,  by  the  statement  in  the  motion,  that  the  usage  re- 
ferred to  was  satisfactorily  proved  by  other  testimony;  for 
whether  it  was  so  or  not,  we  are  of  opinion  it  was  for  the  jury 
alone  conclusively  to  decide.  Such  statements  in  motions  for 
new  trials,  upon  the  authority  of  a  similar  one  in  the  case  of 
Landon  y.  Humphrey,  9  Conn.  209  [3  Am.  Dec.  333j,  have  some- 
times been  made  and  perhaps  before  the  decision  of  that  case; 
yet  upon  more  reflection ,  we  are  led  to  doubt  the  propriety  of 
this  practice;  and  decide  not  to  regard  it  in  future. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred.  New  trial  not 
to  be  granted. 

Cited  with  approval  in  Hale  v.  N,  J,  Nav,  Co.,  15  Conn.  644,  upon  the 
point  that  owners  of  vessels  who  transport  goods  for  hire  are  common  carriers. 
And  in  Sturges  v.  Bucklej/,  32  Id.  20,  it  was  held  that  a  general  custom  is 
Unding  upon  a  person,  although  he  has  no  actual  notice  thereof,  citing  princi- 
pal case. 

Common  Carbikrs,  Who  are.  —See  generally  as  to  who  are  common  car- 
riers: McClurea  v.  HamTOond^  1  Am.  Dec.  698,  note  699;  Williams  v.  Brajuan, 
4 Id.  662;  Roberts y.  Turner,  lid.  311;  DrnglUv.  Brewster,  11  Id.  133;  Craig 
T.  Childress,  14  Id.  751,  note  752;  Robertson  v.  Kennedy,  26  Id.  466;  Beckman 
V.  Shouse,  28  Id.  653.  In  Hai-rington  v.  McShane,  27  Id.  321,  it  was  held 
that  the  owners  of  steamboats  transporting  goods  on  freight  are  common  car- 
riers, and  are  liable  for  all  losses  in  the  course  of  their  employment  as  such, 
except  those  occasioned  by  the  act  of  God  or  the  public  enemy.  A  similar 
ruling  was  made  in  Turney  v.  WiUon,  Id.  515,  it  being  there  held  that  boat- 
men on  the  Mississippi  river,  carrying  goods  for  hire,  were  common  carriers. 

'* Dangers  or  the  Sea." — This  expression,  and  **  dangers  of  the  river,''  are 
analogous  terms,  and  are  considered  as  having  the  same  meaning  when  used 
in  the  contract  of  a  common  carrier:  Jones  v.  Pitcher,  24  Am.  Dec.  716; 
Tumey  v.  Wilson,  27  Id.  515,  note  517.  They  include  the  natural  accidents 
incident  to  navigation  on  river  or  sea,  as  the  case  may  be,  but  not  such  acci- 
dents as  might  be  avoided  by  the  exercise  of  that  prudence  and  foresight 
which  may  be  expected  of  persons  engaged  in  such  navigation:  WiUiams  v, 
Branson,  4  Id.  562;  Jones  v.  Pitcher,  24  Id.  716. 

Usage  to  Control  or  Vary  Common  Carrier's  Liabiutt. — See  0«- 
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trander  v.  Brotm,  8  Am.  Dec.  217,  and  Gordon  v.  LiUle,  11  Id.  632  and  notes. 
In  the  latter  case  evidence  of  a  usage  or  cnstom  was  held  admissible  to  fix  the 
constmction  of  the  words  "  inevitable  dangers  of  the  river,**  in  a  bill  of  lading 
for  goods  carried  on  an  inland  river.  See  generally  as  to  the  admissibility  of 
evidence  of  a  usage  where  there  is  a  written  oontnict  between  the  parties: 
Eager  v.  Atlas  Ins,  Co.,  25  Am.  Dec.  363,  and  decisions  in  the  note  tiiereta 
Also  Pavey  v.  Burch,  26  Id.  682. 

Loss  AaisJSQ  vboh  "Act of  God:"  See  C(^  v.  McMeehtn^  6  Am.  Deo.  BOO; 
Wmam»  y.  ChcaO,  7  Id.  235;  Smyrl  v.  NioUm,  23  Id.  146l 
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[la  CovmonouT,  U4.] 

Ak  Attornkt  has  a  Lien  upon  the  judgment  and  ezeootion  of  his  client^ 
as  against  the  debtor,  with  notice,  for  his  services  and  disbursements  in 
the  progress  of  the  suit,  which  courts  of  law  and  equity  will  protect^  sub- 
ject to  the  equitable  rights  of  others. 

Wesrs  ak  Attornet,  having  Obtaikbd  a  Judgment  in  favor  of  his  cli- 
ent, who  had  no  other  property,  claimed  a  lien  thereon  for  his  fees  and 
disbursements,  and  gave  notice  of  such  claim  to  the  creditor  and  debtor, 
and  subsequently  the  latter  paid  the  judgment,  regardless  of  the  attor- 
ney's claim,  the  latter  may,  notwithstanding  such  payment,  pnK«ed 
with  the  execution  against  the  debtor,  to  the  extent  of  tiie  fees  and  dis- 
bursements. 

Bill  in  chancery,  for  an  injunction  to  restrain  further  pro- 
ceedings in  tbe  collection  of  an  execution  in  favor  of  Morse. 
In  September,  1837,  Morse  recovered  judgment  against  An- 
drews, before  the  superior  court,  on  which  the  execution  men- 
tioned in  the  bill  was  issued.  Phelps,  Hungerford,  and  Gone, 
attorneys  at  law,  were  employed  bj  Morse  as  counsel  in  the 
case,  and  had  the  management  of  it  from  its  commencement  to 
its  determination.  For  tbe  services  thus  rendered,  and  for  cer- 
tain disbursements  made  by  them  in  tbe  progress  of  the  suit, 
Morse  became  indebted  to  them.  When  the  execution  was  is- 
sued, it  was  placed  in  the  hands  of  a  deputy  sheriff,  with  direc- 
tions to  pay  the  proceeds  to  the  attorneys,  so  that  they  might  re- 
tain tbeir  fees  and  expenses  therefrom.  Notice  was  also  given 
both  to  Morse  and  Andrews  of  the  lien  claimed.  Subsequently 
Morse  and  Andrews  entered  into  an  arrangement  by  which  the 
latter  gave  the  former  certain  notes  in  satisfaction  of  the  judg- 
ment; but  notwithstanding  this,  the  officer  having  the  execu- 
tion proceeded,  under  the  direction  of  the  attorneys,  to  levy 
upon  Andrews'  property  to  enforce  the  judgment  to  the  extent 
of  their  liens.     Morse  had  no  other  property  than  the  judgment 
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in  his  favor.    A  temporary  injunction  was  issued  to  preyent  the 
enforcement  of  the  execution.  * 

W.  W.  EXhworih,  for  the  plaintiff. 

Hangerford,  for  the  defendant. 

Chubch,  J.  The  facts,  as  drawn  up  and  agreed  to,  bj  the 
parties  in  this  case,  present  but  a  single  question:  Have  the 
attorneys  of  the  plaintiff  in  the  execution,  by  whom  professional 
eervices  have  been  rendered  and  moneys  disbursed,  in  the 
progress  of  the  suit  which  produced  the  execution,  such  a  claim 
upon  the  judgment  and  execution,  as  against  the  defendant 
therein,  as  ought  to  be  protected? 

We  haye  believed  that  the  opinion  expressed  by  us,  in  the 
case  of  Oager  et  al,  v.  Watson,  11  Conn.  168,  sanctioned  this 
claim  of  the  attorneys;  but  as  this  has  been  doubted,  we  will 
consider  the  question  again.  We  do  not  say,  nor  do  we  be- 
lieve, that  attorneys  in  any  case  have  a  lien  upon  the  judg- 
ments and  papers  of  their  clients  similar  to  that  which  manu- 
facturers and  others  have  upon  goods  and  moneys  in  their 
hands.  We  only  say,  that  they  have,  in  certain  cases,  pf  which 
this  is  one,  such  a  claim  upon  them  as  courts  of  law  and  equity 
will  protect  and  enforce,  until  their  lawful  fees  and  disburse- 
ments are  paid,  subject  to  the  equitable  rights  of  others.  This 
claim,  which  has  been  generally  denominated  a  lien,  has  long 
been  recognized,  by  the  English  courts  of  law  and  equity;  al- 
though the  court  of  king's  bench  has  extended  the  claim  of  the 
attorney  farther  than  the  court  of  common  pleas  has  been  will- 
ing to  follow.  And  in  courts  of  equity,  the  precise  extent  of 
the  lien  has  not  been  uniformly  recognized.  The  variety  of 
practice  on  this  subject  in  the  English  courts,  at  length  pro- 
duced a  rule  of  the  twelve  judges,  by  which,  in  1832,  the  prac- 
tice of  the  court  of  king's  bench  was  adopted,  as  applicable  to 
all  the  courts.  But  we  think  the  attorney's  lien,  to  the  extent 
to  which  we  recognize  it,  has  not  been  denied,  in  any  of  the 
common  law  courts  of  England. 

In  the  case  of  Bumrill  v.  Huntington,  5  Day,  163,  Trumbull, 
J.,  in  giving  the  opinion  of  the  court,  says:  "It  is  a  general 
principle,  that  an  attorney  has  a  lien  for  his  services  and  ex- 
penses on  the  papers  and  securities  of  his  client,  etc.  But  an 
attorney  has  no  lien  upon  a  judgment  obtained  in  favor  of  his 
client,  which  can  vary  or  affect  the  rights  of  a  stranger."  And 
we  said  in  the  case  of  Oager  et  al.  v.  Watson,  that  ''the  at« 
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iomey's  lien  upon  judgments  is  subject  to  the  equitable  claims 
of  the  parties  in  the  cause,  as  well  as  to  the  rights  of  third  per- 
sons, which  can  not  be  varied  or  affected,  by  such  lien."  A 
claim  of  the  attorney  to  this  extent  was  recognized  in  the  fol- 
lowing cases,  decided  by  the  court  of  common  pleas  and  king's 
bench:  Emden  v.  Darley,  1  N.  B.  22;  Sioain  t.  Senate,  2  Id.  99; 
WUkins  et  al.  v.  Carmichael,  Doug.  101;  MUchell  v.  Oldfidd,  4 
T.  R.  123;  Eandle  v.  Fuller,  6  Id.  452;  Bead  v.  Dupper,  Id.  360; 
Ormerod  v.  Tate,  1  East,  464. 

In  the  case  of  Pinder  v.  Morris,  8  Cai.  165,  the  supreme 
court  of  the  state  of  New  York  held,  that  if  the  defendant  pay 
to  the  plaintiff  the  debt  and  costs,  after  notice  from  the  at- 
torney, he  pays  in  his  own  wrong;  and  this  is  the  principle 
established  or  recognized  in  the  two  lost  cases  cited  from  the 
English  books.  This  subject  is  well  considered,  by  the  same 
court,  in  the  case  of  Martin  v.  Hawks,  15  Johns.  405;  and  the 
claim  of  the  attorney  placed,  as  we  think,  upon  its  true  ground. 
In  that  case,  the  attorney  is  treated  in  regard  to  his  lien,  as  the 
assignee  of  a  chose  in  action  is  considered,  who  takes  it  subject 
to  all  the  rights  and  equities  attached  to  it.  And  this  is  con- 
sidered the  true  doctrine,  by  Lord  Mansfield,  in  the  case  of 
Welsh  Y.  Hole,  Doug.  238,  and  by  Lord  Kenyon,  in  the  case  of 
Bead  v.  Dupper,  6  T.  B.  361,  and  by  the  court  of  errors  of  the 
state  of  New  York,  in  the  case  of  Niooll  v.  NicoU,  16  Wend.  446. 
This  principle  is  entirely  consistent  with  the  doctrine  of  this 
court  in  the  cases  of  BumriU  v.  Huntington,  and  Chjger  et  al.  t. 
Watson. 

If  we  apply  this  principle  to  the  facts  in  this  case,  we  can 
not  fail  to  discoTer,  that  the  claims  of  the  attorneys  here  have 
not  been  defeated,  by  any  legal  or  equitable  rights  of  others;  but 
exist  as  perfectly  against  Andrews,  the  execution  debtor,  who 
prosecutes  this  injunction,  as  against  their  own  client,  Morse. 
The  execution  was  delivered,  by  the  attorneys,  to  the  officer, 
with  a  notice  of  their  lien,  and  with  directions  to  collect  and 
pay  over  its  proceeds  to  them.  And  the  same  notice  was  given 
to  the  debtor  in  the  execution,  before  anything  had  transpired, 
changing  the  relative  rights  or  duties  of  any  of  the  parties  in- 
terested, and  before  anything  had  been  paid  on  the  execution. 
Under  these  circumstances,  this  debtor  had  no  equitable  claims^ 
He  paid  with  full  notice  of  the  attorneys'  prior  claim,  and  in 
defiance  of  it.  lu  this,  his  conduct  was  collusive  and  fraudu- 
lent, and  the  payment  was  made  in  his  own  wrong. 

We  shall  advise  the  superior  court,  that  the  injunction  m 


Jaue,  1838.]  Andrews  v.  Mobse.  756 

this  case  ought  to  be  dissolved;   and   that  the  plaintiff  take 
nothing  by  his  bill. 

In  this  opinion  the  other  judges  concurred.  Bill  to  be  dis- 
missed.   

Cited  in  Benjamin  ▼.  BenjomUn,  17  ConxL  113. 

ATToaNETS*  LiSNS  FOB  COMPENSATION  AND  CosTS. — ^A  lien  is  Bometimea 
defined  to  be  a  charge  imposed  upon  specific  property  for  the  performance  of 
an  act:  Civil  Code  of  Cal.,  sec.  2872.  Or,  in  a  more  general  sense,  it  la  the 
right  which  a  creditor  has  to  control  the  enjoyment  or  forbid  the  disposal  of 
some  specific  property  until  its  owner  has  discharged  the  debt:  Abb.  L. 
Diet,  tit.  '*  lien."  By  the  common  law  of  England,  and  also  in  most  of  the 
United  States,  attorneys  at  law  and  solicitors  in  chancery  are  entitled  to  a 
lien  upon  certain  property  of  their  clients  as  security  for  their  compensation 
and  costs.  This  Hen  extends  to  a  fund  recovered  by  their  aid,  whether  in 
legal  or  in  equitable  proceedings,  and  is  of  two  kinds.  The  first  is  generally 
termed  the  special,  particular,  or  "charging  lien,"  and  is  imposed  upon  the 
property  of  the  client,  on  account  of  labor  bestowed  or  money  expended  in 
r^ard  to  that  particular  property:  Weeks  on  Attorneys,  sec.  369;  McDonald 
V.  Napier,  14  Ga.  89.  This  lien  is  not  confined  to  the  particular  documentor 
paper  the  attorney  is  employed  to  prepare,  but  it  attaches  on  all  deeds,  papers, 
and  documents  of  the  client  coming  into  the  attorney's  hands  in  the  regular 
course  of  business  in  the  transaction  for  which  he  is  employed,  whether  for 
the  purpose  of  copying,  abstracting,  or  perusing:  Weeks  on  Attorneys,  sec 
369;  HoUia  v.  Olaridye,  4  Taunt.  807;  £a:  parte  NeahiU,  2  Sch.  &  Lef.  279^ 
Gist  V.  Hanly,  33  Ark.  233.  Neither  is  it  confined  to  deeds  and  papers,  but 
extends  also  to  other  articles  delivered  for  the  purpose  of  being  exhibited  to 
witnesses  on  the  trial  of  an  action:  FrisweU  v.  King^  15  Sim.  101.  It  also 
extends,  as  will  hereafter  appear,  to  money  or  other  property  recovered  or 
preserved  through  the  labor  and  skill  of  an  attorney  for  his  client.  In  some 
cases,  however,  it  has  been  held  not  to  affect  real  property  recovered  in  an 
action  of  ejectment:  Humphrey  v.  Browning,  46  111.  476;  Martin  v.  Harring- 
ton, 57  Miss.  208.  The  other  lien  allowed  an  attorney  is  a  more  general  one, 
extending  not  only  to  property  of  a  client  upon  which  labor  has  been  be- 
stowed,  but  to  all  property  of  a  client  held  by  an  attorney,  for  such  sum  as 
may  be  due  him  on  account  of  professional  sen'ices  rendered:  Weeks  on  At- 
torneys, sec.  369. 

Particulab  ok  Cha&oino  Lien.— In  England  this  lien  of  attorneys  and 
solicitors  upon  money  or  other  property  recovered  by  their  aid,  or  upon  a  fund 
or  estate  in  litigation,  for  their  bill  of  costs,  and  advances,  was  early  recognized 
by  the  common  law  as  being  founded  upon  the  plainest  principles  of  equity 
and  justice:  WWcma  v.  CarmicJiael,  1  Doug.  104;  and  courts,  whether  of  law 
or  of  equity,  have  always  been  particularly  careful  to  protect  and  enforce  such 
liens:  WeUh  v.  HoU,  Id.  238;  Bc^er  v.  St.  Quentin,  12  Mee.  &  W.  441;  In 
re  Freehold  Co.,  22  Law  T.  (N.  S.)  195;  Inre  Bank  of  Hindustan,  3  Law  Rep. 
Ch.  App.  125;  Turwin  v.  Qihson,  3  Atk.  720;  Bawtree  v.  WaUon,  2  Keen,  713; 
Hkinner  v.  Sioeei,  3  Madd.  244.  Thus,  says  Lord  Mansfield,  in  Welah  v.  Hole^ 
1  Doug.  238:  "An  attorney  has  a  lien  on  the  money  recovered  by  his  client, 
for  his  bill  of  costs;  if  the  money  come  to  his  hands,  he  may  retain  it  to  the 
amount  of  the  bill.  He  may  stop  in  transitu,  if  he  can  lay  hold  of  it.  If  he 
apply  to  the  court,  they  will  prevent  its  being  paid  over  till  his  demand  is 
satisfied.    I  am  inclined  to  go  still  farther,  and  to  hold  that,  if  the  attomejf 
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gave  notice  to  the  defendant  not  to  pay  till  his  bill  should  be  diflchaarged,  a 
payment  by  the  defendant  after  such  notice  would  be  in  hia  own  wrong,  and 
like  paying  a  debt  which  has  been  assigned  after  notice."  This  has  now  be- 
come the  law  of  England  by  express  statute:  23  and  24  Vict.,  c  127»  aeo.  28b 
By  this  act  it  is  provided  that,  *'in  every  case  in  which  an  attorney  or 
solicitor  shall  be  employed  to  prosecute  or  defend  any  suit,  matter,  or  proceed- 
ing in  any  court  of  justice,  it  shall  be  lawful  for  the  court  or  judge  befora 
whom  any  such  suit,  matter,  or  proceeding  has  been  heard,  or  shall  be  depend- 
ing, to  declare  such  attorney  or  solicitor  entitled  to  a  charge  upon  the  piop- 
erty  recovered  or  preserved,  and  upon  such  declaration  being  made,  such  at- 
torney or  solicitor  shall  have  a  charge  upon  and  against,  and  a  right  to  pay- 
ment out  of  the  property,  of  whatsoever  nature,  tenure,  or  kind  the  same 
may  be,  which  shall  have  been  recovered  or  preserved  through  the  instromen- 
tality  of  any  such  attorney  or  solicitor,  for  the  taxed  costs,  charges,  and  ex- 
pensesy  or  in  reference  to  such  matter  or  proceeding.'*  This  section  also  pro- 
vides that  all  conveyances  and  acts  done  to  defeat  such  charge  or  rights  except 
in  case  of  a  bona  fide  purchaser,  shall  be  absolutely  void.  Under  this  statute 
an  attorney  can  have  a  charge  only  upon  property  recovered,  or  ppoacrvod  by 
him  for  his  client  in  respect  of  the  costs  in  the  piuticular  suit  or  proceeding  in 
which  they  were  incurred,  and  not  for  general  costs:  Weeks  on  Attoomeyi^ 
sec.  370;  Ex  parU  Tliompaon,  3  Law  T.  (N.  S.)  317;  Wilwn  v.  Bound,  9  Id. 
675;  S.  C,  4  Giff.  416. 

This  special  lien,  as  it  is  sometimes  called,  McDonald  v.  Napier ^  14  Ga. 
89,  attaches  to  the  fruits  of  the  labor  and  skill  of  an  attorney,  whether  real- 
ized by  judgment  or  decree,  or  by  virtue  of  an  award,  or  in  any  other  way, 
so  long  as  they  are  the  result  of  his  exertions:  Ex  parte  Price ^  2  Ves.  sen. 
407;  Turvnn  v.  Gibson,  3  Atk.  720;  MitckeU  v.  Oldfield,  4  T.  R.  123;  Simmer 
V.  Sweet,  3  Madd.  244;  Ormerod  v.  Tate,  1  East,  464;  Irving  v.  Viand^  2 
You.  &  J.  70;  Bamesley  v.  Powell,  Amb.  102.  In  Ormerod  v.  TcUe^  Mupra^ 
Lord  Kenyon  remarked:  ''The  convenience,  good  sense,  and  justice  of  the 
thing  require  that  an  attorney  should  have  the  same  lien  on  damages  awarded 
as  if  they  were  recovered  by  the  judgment  of  the  court  in  the  ordinary  coum 
of  the  cause.  The  public  have  an  interest  that  it  should  be  so;  for  otherwin 
no  attorney  will  be  found  to  advise  a  reference.  As  to  the  right  of  the  plaint- 
iff to  release  any  part  of  the  damages,  it  lb  out  of  the  question  here;  tor  this 
appears  to  beno  ol^er  than  a  mere  shuffle  between  the  plaintiff  and  defendant  to 
cheat  the  attorney  of  his  lien:"  See  Hutchinson  v.  Howard,  15  Vt.  544.  So  this 
lien  also  attaches  to  money  paid  or  payable  into  court  in  the  course  of  an  ac- 
tion or  suit,  and  also  to  money  paid  by  way  of  oompronuse  to  the  client^ 
although  the  verdict  and  judgment  are  against  him:  Weeks  on  Attomeyi^ 
sees.  369, 370;  DaviesY.  Lowndes,  3  Com.  Bench,  823.  See HopeweUv.  Amweil^ 
2  Halst.  (N.  J.)  4. 

In  the  United  States  this  lien  is  also  recognized  and  enforced  the  same  aa 
in  England.  It  is  allowed  by  the  supreme  court  of  the  United  States,  and 
in  some  of  the  states  it  is  held  to  extend  not  only  to  costs  and  advances,  bat 
to  fees  for  services  rendered:  Wylie  v.  Cox,  15  How.  (U.  S.)  415;  Sexton  v. 
Pike,  8  Eng.  (Ark.)  193;  Waters  v.  Grace,  23  Ark.  118;  Carter  v.  Davis,  8 
Fla.  183;  Benjamin  v.  Benjamin,  17  Conn.  110,  citing  principal  case;  Newberi 
▼.  Cunningham,  50  Me.  231;  Cooly  v.  PaUerson,  52  Id.  472;  StraUon  ▼.  Bus- 
sey,  62  Id.  286;  Peiree  v.  Bent,  69  Id.  381;  Power  v.  Kenl^  1  Cow.  172| 
Martin  v.  Hawks,  15  Johns.  405;  Booney  v.  S.  A.  B.  Co.,  18  N.  T.  368;  A 
G.  Sav.  Bank  v.  Todd,  52  Id.  489;  Walker  v.  Sargeant,  14  Vt.  247;  Huid^ 
insmi  V.  Howard,  15  Id.  544.    An  examination  of  the  oases  just  cited  wiU 
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show  that  this  lien  is  held  to  cover  not  only  costs  and  advances  incurred,  but 
•Iso  the  compensation  of  the  attorney  for  servioes  rendered  in  the  particnlar 
case  in  which  the  money  or  other  property  has  been  recoyered  or  protected. 
So,  in  some  instances,  it  is  held  to  include  money  paid  by  the  attorney  for 
traveling  expenses  incurred  in  prosecuting  the  business  of  his  client:  IltarU 
T.  Chtpman,  2  Aik.  329;  Walker  v.  Sargeani,  14  Vt.  247.  In  some  of  the 
states,  statutoi^y  enactments  are  found  regulating  the  extent  of  this  lien, 
while  in  others  it  is  totally  denied;  but  the  attorney  has  the  right  to  deduct 
■Qch  charges  from  funds  of  his  client  in  his  hands:  Weeks  on  Attorneys,  sec 
870;  JBtiker  v.  Cook,  11  Mass.  23G;  Bank  v.  Culver,  54  N.  H.  327;  HiU  v. 
Brinkley,  10  Ind.  102;  Friet^l  v.  Haile,  18  Mo.  18;  Irtrin  v.  Workman,  3 
Watts,  357;  Neiohaker  v.  Alricks.  5  Id.  183;  Walton  v.  Dickeraon,  7  Barr, 
376;  Dvboh^  appeal,  38  Pa.  St  231.  Some  authorities  limit  the  lien  to  the 
costs  and  disbursements  allowed  by  statute:  Ex  parte  Kyle,  1  GaL  331;  Mans' 
JUmd  V.  Dorland,  2  Id.  517;  Rusaell  v.  Conway,  11  Id.  103;  Cotzens  v.  WhUney, 
3  R.  L  79;  Currier  v.  B,  H.,  37  N.  H.  223;  Wella  v.  Hatch,  43  Id.  246;  Dodd 
V.  Brott,  1  Minn.  270. 

In  Ex  parte  Kyle,  1  Gal.  331,  an  application  was  made  to  require  the  de- 
fendant, against  whom  a  judgment  had  been  recovered,  to  pay  to  the  attorney 
of  the  plaintiff  a  quantum  meruit  compensation  for  his  services  in  conducting 
the  suit  on  behalf  of  plaintiff.  Bennett,  J.,  in  delivering  the  court's  opinion, 
thus  states  what  has  since  been  recognized  as  the  law  of  California:  **An 
attorney  has  a  lien  for  his  costs  upon  money  recovered  by  his  client  or 
awarded  to  him  in  a  cause  in  which  the  attorney  was  employed,  in  case  the 
money  has  come  into  the  hands  of  the  attorney;  or  the  latter  may  stop  the 
money  in  transitu,  by  giving  notice  to  the  opposite  party  not  to  pay  it,  until 
his  claim  for  costs  be  satisfied,  and  then  moving  the  court  to  have  the  amount 
of  his  costs  x)aid  to  him  iu  the  first  instance;  and  if,  notwithstanding  such 
notice,  tlie  other  party  pay  the  money  to  the  client^  he  is  still  liable  to  the 
attorney  for  the  amount  of  his  lien,  and  the  attorney,  in  such  case,  shall  not 
be  prejudiced  by  any  collusive  release  given  by  the  client;  unless,  however, 
such  notice  be  given,  the  client  may  compromise  with  the  opposite  party, 
and  give  him  a  release  without  the  intervention  of  his  attorney,  and  the 
attorney,  in  that  event,  can  afterwards  look  to  his  client  only  for  payments 
Graham  Pr.  CI.  It  thus  appears  that  an  attorney  has  a  lien  for  his  coste 
upon  a  judgment  recovered  by  him,  which  may  be  enforced  upon  giving 
notice  to  the  adverse  party,  not  to  pay  the  judgment  until  the  amount  of  the 
costs  be  paid,  and  in  some  cases,  when  there  has  been  collusion  between  the 
parties  to  cheat  the  attorney,  the  court  has  required  the  client  to  satisfy 
them.  But  this  practice  is  confined  to  some  fixed  and  certain  amount  al- 
lowed an  attorney  by  statute,  and  is  not  extended  to  cases  where  an  attorney 
or  counselor  claims  a  quantum  meruit  compensation  for  his  services.  In  this 
state  we  have  no  statute  giving  costs  to  attorneys,  and  they  must  conse- 
quently recover  for  their  services  in  the  ordinary  way.*'  This  rule  was  ap- 
proved in  Mansfield  v.  Dorland,  2  Cal.  617;  and  Ruaeell  v.  Conroaij,  11  Id. 
103.  And  in  Ilumiyhrey  v.  Browni/uj,  46  HI.  485;  Warfield  v.  Campbell,  38 
Ala.  532;  and  Stewart  v.  FUrwere,  44  Miss.  519,  530,  531,  the  decision  in  ^ 
parte  Kyle  was  cited  and  reviewed. 

In  Humphrey  v.  Browning,  46  111.  476,  it  was  held  that  an  attorney  has  no 
lien  for  his  compensation  upon  real  estate  recovered  in  an  action  of  ejectment. 
Also  in  Martin  v.  Harrington,  57  Miss.  208.  In  most  of  the  English  cases  re- 
ferred to,  it  will  be  observed  that  the  lien  thus  secured  to  attorneys  and 
■dlicitors  is  held  to  cover  only  the  costs  legally  taxable  in  the  case,  nothing 
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being  aaid  as  to  whether  fees  for  services  rendered  are  included  or  notb  la 
AtcDonald  v.  Napier,  14  Ga.  110,  where  tiie  subject  received  an  exhassHva 
examination  by  Nisbet,  J.,  it  was  said  that  in  England  the  lien  of  an  attorney 
exists  for  what  is  termed  the  " attorney '»  bill/'  which  includes  the  fees  of  the 
attorney  as  ascertained  by  law,  and  his  disbursements  and  charges  on  account 
of  his  client.  After  considering  the  history  of  the  establishment  of  attorneys' 
liens  in  England,  and  concluding  that  the  practice  of  courts,  in  allowing 
them,  had  become  a  fixed  principle  of  the  common  law,  founded  on  principles 
of  justice,  the  learned  judge  said:  "But  it  is  insisted  that  in  England  the 
lien  exists  only  as  security  for  the  costs  which  by  law  are  taxable  in  the 
course  of  the  business  of  the  attorney,  and  has  never  been  extended  to  any 
compensation  other  than  that,  and  can  be  extended  here  no  farther.  Upcm 
this  reasoning,  lawyers  in  Geoigia  have  no  lien  whatever;  for  with  us  they 
are  entitled  to  no  costs.  But  I  do  not  understand  it  to  be  limited  in  England 
to  legal  costs.  It  exists  there  for  the  attorney's  bill,  and  that  is  made  up  of 
his  fees  ascertained  by  law,  and  his  disbursements  and  chai^ges  on  account  of 
his  client.    If  the  idea  of  the  client  was  true  as  to  the  limitation  in  England, 

1  should  find  no  difficulty  in  extending  the  lien  to  fees  of  counsel  in  Geargia^ 
The  rule  which  secures  legal  costs  where  legal  costs  are  provided  by  law  as  a 
compensation,  will  by  an  irresistible  implication  secure  the  oompeosatioa 
agreed  upon  by  the  parties,  where  none  is  provided  by  law.  Disbursements, 
however,  come  in  under  the  lien  in  England,  and  although  these  are  made  to 
constitute  a  part  of  the  attorney's  bill,  yet  stand  upon  a  different  footing, 
which  the  law  provides  as  a  compensation.  They  are  claims  standing  in  ac- 
oount  against  the  client,  and  if  for  them  the  lieu  prevails,  why  should  not  a 
claim  for  services  rendered  be  also  covered  by  the  lien?"  With  this  explana- 
tion, the  reason  why  in  some  of  the  states  of  the  Union  this  lien  is  held  to  cover 
the  fees  of  an  attorney,  while  in  England  it  only  extends  to  legal  costs,  will  be 
apparent.  See  also  Stetoart  v.  Flowers,  44  Miss.  513,  and  Warjield  v.  Camp' 
bdl,  38  Ala.  527,  for  an  extended  discussion  of  this  question. 

When  the  Lisn  Attaches. — ^The  rule  established  by  the  weight  of  the 
authorities  seems  to  be  that  the  lien  of  an  attorney  for  his  compensation  and 
costs  upon  the  property  or  money  recovered  by  his  client  in  the  couzse  of 
litigation,  does  not  attach  until  the  entry  of  judgment  in  favor  of  his  client: 
Bobson  V.  Watson,  34  Me.  20;  GeiclteU  v.  CUirk,  5  Mass.  309;  Henchey  ▼.  CUf 
qf  Chicago,  41  111.  136;  Shank  v.  Slioemaker,  18  N.  Y.  489;  Foot  v.  TewkOmry, 

2  Vt.  97;  Svoeet  v.  BartleU,  4  Sandf.  661;  Ex  parte  Kyle,  1  CaL  331;  Coughlin 
v.  N,  Y.  C.  R,  R,  Co,,  71  N.  Y.  443.  In  OetclM  v.  Clark,  supra,  it  was  said, 
"that  before  judgment,  it  was  very  clear  that  the  plaintiff  might  settle  the 
action  and  discharge  the  defendant  without,  or  againct  the  consent  of  his  at- 
torney, who  had  no  lien  on  the  cause  for  his  fees. "  Thus  it  would  seem,  that 
the  parties,  by  an  amicable  adjustment  of  their  controversies  prior  to  judg- 
ment, may  defeat  the  lien  of  their  attorneys  for  their  costs  and  services  ^-en* 
dered:  Cougldiii  v.  N,  Y,  C.  R.  R,  Co.,  71  N.  Y.  443;  but  see  Johnson  v. 
SUyi-ey,  1  Lea  (Tenn.),  114.  Courts,  however,  although  almost  always  inclined 
to  do  anything  that  will  lead  to  a  settlement  of  litigation,  will  not,  if  the  at- 
torney's only  chance  of  payment  depends  upon  the  result  of  the  cause,  allow 
a  release  obtained  from  the  plaintiff  pending  the  proceedings  to  be  set  up  to 
defeat  his  claim  unless  the  proceedings  are  taken  by  an  unauthorized  attorney: 
Weeks  on  Attorneys,  sec.  369;  Wnghl  v.  Burroughea,  4  Dow.  &  L.  226;  Et 
parie  Bi-yant,  2  Rose,  237 ;  Abbott  v.  Rice,  3  Bing.  132.  Neitlier  is  the  lien  of  an 
attorney  divested  by  the  fact  that  the  judgment  obtained  by  him  became  dor- 
mant, and  was  afterwards  revived  by  other  attorneys:  JenJdna  v.  Stephens,  60 
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OtL  210.  The  lien  attaches,  however,  In  case  of  an  award,  the  same  as  though 
a  judgment  had  been  entered:  HuiclUnson  y.  Howard^  15  Vt.  544;  Ormerod 
T.  TaU,  1  East,  464.  Under  the  EngUsh  act  of  23  and  24  Vict.,  c'  127,  sec. 
28,  above  cited,  where  a  suit  is  stopped  by  the  parties  before  any  property 
has  been  "recovered  or  preserved,"  no  lien  attaches:  Pinkerton  v.  Eanton,  L. 
R.,  IG  Eq.  Cas.  490;  Foxon  v.  Oascoiijne,  L.  R.,  9  Ch.  App.  654. 

Gen£BAL  Lien. — Attorneys  have  a  general  lien  upon  all  the  papers  and 
documents  of  their  clients  in  their  possession,  not  only  for  all  the  costs  and 
charges  due  them  in  the  particular  cause  in  which  the  papers  and  documents 
come  into  their  possession,  but  also  for  the  costs  and  charges  due  to  them  for 
other  professional  business  and  employment  in  other  causes:  Story  on  Agency, 
sec.  383;  Hooper  v.  Welch,  43  Vt.  171;  Bowling  Green  Sav.  Bank  v.  Todd,  62 
N.  Y.  489;  ExparU  Nenblt,  2  Sch.  &  Lef.  279;  Ex  parte  Sterling,  16  Ves.  238; 
Ex  parte  Pemberton,  18  Id.  282;  Stevenson  v.  Blakelock,  1  Mau.  &  Sel.  535; 
Worrall  v.  Johnson,  2  Jac  &  W.  218.  General  liens  of  this  kind  are  not  fa- 
vored by  the  common  law:  Scarf e  v.  Morgan,  4  Mee.  &  W.  285;  and  they  do 
not,  like  the  special  or  particular  lien,  attach  to  a  fund  in  court,  or  the  prop- 
er'..y  in  dispute,  except  in  case  of  bankruptcy  or  lunacy,  where  it  is  held  that 
a  general  lien  for  the  management  of  the  property  attaches  on  the  fund  or 
body  of  the  estate:  Weeks  on  Attorneys,  sec.  371;  Lann  v.  Church,  4  Madd. 
391;  Bamesley  v.  Powell,  Amb.  102;  Ex  parte  Price,  2  Ves.  sen.  407.  Thi^ 
lien  does  not  attach  to  papers  and  documents  which  have  come  into  the  hands 
of  an  attorney  or  solicitor,  other  than  in  the  course  of  his  employment  as  such. 
Thus,  where  papers  were  received  by  a  solicitor  as  prochein  ami  of  an  infant, 
it  was  held,  that  he  had  no  lien:  Montague  on  Lien,  59.  So  where  property 
is  left  with  an  attorney  for  a  specific  purpose,  this  general  lieu  will  not  attach 
thereto:  BcUcJi  v.  Symes,  1  Turn.  &  K.  92;  Lawson  v.  Dickenson,  8  Mod.  306; 
but  if  the  property  is  allowed  to  remain  in  an  attorney's  hands  after  the  spe- 
cific purix>se  for  which  it  is  left  is  fulfilled,  the  general  lieu  will  attach :  Ex 
parte  Pemberton,  18  Ves.  282  In  Bowling  Oreen  Sav,  Bank  v.  Todd,  52  N. 
Y.  489,  an  attorney  was  held  to  have  a  lien  upon  the  papers  in  a  foreclosure 
suit,  not  only  for  the  costs  and  charges  in  the  suit,  but  for  any  general  bal- 
ance in  other  professional  business.  The  same  doctrine  is  reiterated  in  Hooper 
V.  Welch,  43  Vt.  171,  decided  m  1871.  It  was  there  said,  that  *'the  law 
seems  to  be  well  settled,  first,  that'  an  attorney  has,  as  between  himself  and 
his  client,  a  general  lien  upon  all  papers  in  his  hands,  and  upon  the  balances 
equitably  due  thereon,  not  only  for  Ids  expenses  incurred  in  the  particular 
suit,  but  for  any  balance  due  him.'*  See  also  IliUchin.<on  v.  Howard,  15  Vt. 
544;  In  re  Paschal,  10  Wall.  '493.  In  the  latter  case,  the  supreme  court  of 
the  United  States  held,  that  an  attorney  or  solicitor,  who  is  also  counsel  in 
a  cause,  has  a  lien  on  money  collected  therein  for  his  fees  and  disbursements 
in  the  cause,  and  in  any  suit  or  proceeding  brought  to  recover  other  moneys 
covered  by  the  samo  retainer. 

Waiveb  of  Lien. — The  lien  secured  by  law  to  an  attoniey  to  reimburse 
him  for  costs  and  expenses  incurred  in  the  business  of  his  client,  and  to 
secure  the  payment  to  him  of  his  fees  for  services  rendered,  is  liable  to  be  de- 
feated or  lost  in  a  number  of  different  ways.  Thus,  the  lien  is  said  to  be  lost 
by  parting  with  the  possession  of  the  deeds  or  other  papers  upon  which  it 
may  have  attached:  Clark  v.  Qilbcrt,  3  Biug.  (N.  C.)353;  Weeks  on  Attorneys, 
sec.  375;  NichoU  v.  Pool,  89  111.  491;  see  Jones  v.  riijj'c,  3  Tyrw.  577.  But 
if  the  papers  are  improperly  taken  away  from  him  the  lien  is  not  lost:  Dicas 
V.  MockUy,  7  Car.  &  P.  587.  So  it  is  held  that  the  lien  is  superseded  by 
taking  security  for  the  debt  which  is  the  subject  of  the  lien:   Weeks  on 
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Attorneys,  seo.  375;  Balch  v,  St/mes,  1  Turn.  &  R.  02;  CoweB  ▼.  Simpwn^  16 
Yes.  275.  So  where  an  attorney  procured  the  satisfaction  of  the  jadgment 
upon  which  he  had  a  lien,  and  perfected  the  client's  title  to  land  attached  in 
the  action,  he  was  held  to  have  waived  his  lien:   Cowm  v.  Boone,  48  Iowa» 
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[12  OoHinoncuT,  tfl.] 

SriBT  Act  of  a  Goubt  of  Competent  Jurisdiction  is  premmed  to  haw 
been  rightly  done  until  the  contrary  appears;  and  this  rule  applies  aa 
well  to  every  judgment  or  decree  rendered  in  the  various  stages  of  the 
proceedings,  from  their  initiation  to  their  completion,  as  to  an  adjudica- 
tion that  the  plaintiff  has  a  right  of  action. 

JuBTics  OF  THE  Pbacb  havinq  JURISDICTION  of  a  causc  before  him,  and 
this  appearing  from  the  face  of  the  process  and  proceedings,  has  juriadio- 
tion  over  all  interlocutory  acts  necessary  to  a  final  judgment. 

Ck>i;BTS  OF  Record  are  those  Proceeding  according  to  the  common  law, 
whose  judgments  may  be  revised  by  writs  of  error,  and  whose  proceed- 
ings and  judgments  import  absolute  verity,  and  until  reversed,  protect 
all  who  obey  them. 

Courts  of  Justice  of  the  Peace  in  this  state  are,  in  this  respect,  courts 
of  record,  the  same  as  the  county  and  superior  courts. 

Recital  in  the  Eecord  of  a  Justice  of  the  Peace,  that  **  the  parties 
were  duly  notified,"  is  sufficient  to  sustain  a  judgment  by  default,  with- 
out stating  the  facts  necessary  to  constitute  a  legal  notice. 

A  Judgment  of  a  Justice  of  the  Peace  in  an  action  of  book  debt  upon 
the  defendant's  default,  '*that  the  plaintiff  recover  of  the  defendant  the 
sum  of  five  dollars  damages,  and  his  costs  of  suit,"  is  sufiicient. 

AonoN  of  book  debt,  brought  by  Fox  agaiust  Hoyt.  The 
defendant  was  summoned  to  appear  before  a  justice  of  the 
peace  on  January  13,  1838.  On  January  20,  1838,  a  judgment 
was  rendered  for  the  plaintifiT,  the  record  of  which  is  as  follows: 
"Fairfield  county,  S8.  Stamford,  January  20, 1838.  At  a  justice's 
court,  holden  at  Stamford,  at  the  house  of  Nathan  Gregory,  bj 
the  subscribing  authority,  on  Ibe  day  above  written — ^Richard 
Fox  against  Bufus  Hoyt — action  of  book  debt,  demanding  five 
dollars  damages.  The  parties  having  been  duly  notified,  on  the 
thirteenth  day  of  said  January,  to  appear  at  the  above  place  and 
time,  at  two  o'clock  p.  m.,  according  to  law,  the  said  authority 
having  been  absent  and  out  of  said  Stamford,  at  the  time  speci* 
fied  for  trial  in  the  foregoing  writ,  the  plaintiff  appeared,  but 
the  defendant  made  default  of  appearance;  whereupon  it  is 
considered  that  the  plaintiff  recover  of  the  defendant  the  sum 
of  five  dollars  damages  and  his  costs  of  suit."     The  superior 
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court  reversed  the  judgment  of  the  justice,  and  thereupon  the 
record  was  removed  to  this  court  for  revision. 

Bdi8  and  BvJtler^  for  the  plaintiff. 

Hawley  and  Ferris^  contra. 

Chuboh,  J.  The  record  of  the  justice  court  shows,  with 
sufficient  certainty,  that  the  defend^mt,  in  the  original  action, 
upon  a  proper  process,  legally  served,  and  in  a  case  of  which 
the  justice  had  jurisdiction,  was  legally  summoned  to  appear 
before  Justice  Adams,  on  the  thirteenth  day  of  January,  1838; 
and  that  on  that  day  the  justice  was  absent  from  the  town 
where  the  trial  was  to  be  had.  The  record  then  proceeds  to 
state,  that  on  the  thirteenth  day  of  January,  "  the  parties  were 
duly  notified  "  to  appear  again  for  trial  on  the  twentieth  day  of 
January,  at  two  o'clock  p.  h.,  when  the  plaintiff  appeared,  and 
the  defendant  made  default  of  appearance.  Whereupon  it  was 
considered  that  the  plaintiff  recover  five  dollars  damages,  etc. 

Two  causes  of  error  are  assigned  as  apparent  upon  this  record: 
1.  That  it  does  not  appear  that  Justice  Adams  gave  notice  to 
the  parties  in  writing,  to  appear  before  him,  for  the  trial  of  said 
action,  on  the  twentieth  day  of  January;  nor  that  the  notice 
was  served,  either  by  reading,  or  leaving  a  copy  with  the  par- 
ties, in  conformity  with  the  provisions  of  the  statute  of  1833; 
and  2.  That  it  does  not  appear  that  Justice  Adams  found  or 
adjudged  any  debt  to  bq  due  to  the  plaintiff. 

1.  The  statute  of  1833,  in  addition  to  the  act  for  regulating 
courts,  etc.,  enacts,  "  that  whenever  any  writ,  suit,  or  civil  pro- 
cess, shall  be  made  returnable  before  any  justice  of  the  peace, 
and  at  the  time  appointed  for  the  trial  of  the  same,  said  justice 
shall  be  absent  from  the  town  where  the  trial  is  to  be  had,  said 
justice  may,  at  any  time  within  twenty  days  after  the  said  time 
for  trial,  proceed  to  try  said  cause,  in  the  same  manner  as  he 
might  have  done  at  said  time  named  for  trial:  Provided,  that  he 
shall  give  six  days'  previous  notice  of  the  time  and  place  of  said 
trial,  to  the  parties  in  said  cause,  in  writing,  to  be  read  in  hear- 
ing of  said  parties,  or  a  true  and  attested  copy  thereof  to  be 
left  at  their  usual  place  of  abode."  Before  the  enactment  of 
this  law,  if  a  justice  of  the  peace  was  absent,  at  the  time  of 
trial,  no  legal  provision  existed  for  the  continuance  of  his  power 
and  jurisdiction  over  the  action;  and  no  further  proceedings 
could  be  had  in  the  suit.  That  the  justice  in  this  case,  after 
the  return  day  of  the  writ,  the  thirteenth  day  of  January,  could 
proceed  no  further,  unless  he  caused  the  parties  to  be  notified 
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in  writing,  in  the  manner  prescribed  bj  the  statute,  is  not  a 
matter  for  dispute,  and  can  not  be.  But  the  question  is, 
whether  the  facts  necessary  to  constitute  a  legal  notice,  shoold 
have  been  detailed  upon  the  record  of  the  justice,  and  for  want 
of  this,  the  judgment  be  erroneous?  Or  was  it  enough  that  it 
was  found  and  stated,  by  the  justice,  that ''  the  parties  were  duly 
notified  ?" 

This  action,  at  its  commencement,  was  clearly  within  the  juris- 
diction of  the  justice.  The  sum  in  demand,  the  process  and  the 
parties,  were  such  as  gave  to  him  jurisdiction.  And  the  fact 
that  on  the  return  day,  the  justice  was  absent  from  the  town, 
did  not  take  away  his  jurisdiction  over  the  cause,  which  had 
been  legally  commenced.  The  statute  sustained  the  powers  of 
the  court,  preserved  the  action  alive,  authorized  future  proceed- 
ings, and  directed  the  manner  of  them.  The  justice,  therefore, 
having  before  him  a  cause,  as  it  appeared  from  the  face  of  the 
process  and  proceedings,  of  which  he  had  jurisdiction,  had,  as  a 
matter  of  course,  jurisdiction  over  all  interlocutory  acts  legally 
necessary  to  a  final  judgment.  It  would  seem  to  follow  from 
these  premises,  if  they  are  true,  that  the  finding  of  the  justice, 
that  the  parties  were  duly  notified,  is  conclusive  evidence  of  its 
truth.  The  supreme  court  of  the  United  States,  in  the  case  of 
Vaorheea  y.  The  United  States  Bank,  10  Pet.  472,  in  discussing 
this  subject,  says:  '*  There  is  no  principle  better  settled  than 
that  every  act  of  a  court  of  competeiit  jurisdiction  shall  be 
presumed  to  have  been  rightly  done,  till  the  contrary  appears. 
This  rule  applies  as  well  to  every  judgment  or  decree  rendered 
in  the  various  stages  of  their  proceedings,  from  their  initiation 
to  their  completion,  as  to  their  adjudication  that  the  plaintiff 
has  a  right  of  action.  Every  matter  adjudicated  becomes  a 
part  of  their  record,  which  thenceforth  proves  itself,  withoni 
referring  to  the  evidence  on  which  it  has  been  adjudged." 

If  this  doctrine  is  applicable  to  the  present  case,  of  which 
there  can  be  no  doubt,  the  consequence  is  irresistible,  that  the 
fact  of  notice  having  been  adjudicated,  must  be  taken  to  be  true, 
without  referring  to  the  evidence  upon  which  the  adjudication 
was  predicated.  The  justice,  by  his  record,  says,  tbe  parties 
were  duly  notified;  by  which  ia  meant,  that  they  were  notified, 
in  the  manner  prescribed  by  law.  This  is  the  obvious  meaning 
of  the  language  used.  This  the  justice  had  a  right  to  inquire 
»fter,  and  to  find  as  an  essential  fact;  and  in  doing  so,  he  most 
be  presumed  to  have  acted  right.  This  principle  has  been  often 
recognized,  even  when  applicable  to  tribunals  of  special  and 
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limited  powers:  Service  v.  Heermance,  1  Johns.  91;  Frary  v. 
DabLn,  7  Id.  75. 

It  was  claimed  for  the  defendant,  in  the  argument,  that  a 
justice's  court  in  this  state  is  one  of  special  and  limited  jurisdic- 
tion, and  could  not  justify  its  proceedings  at  all,  unless  upon 
the  face  of  them  eveiy  fact  appeared,  which  was  necessary  to 
eonfer  jurisdiction.  We  are  not  persuaded  that  it  is  necessary 
for  the  determination  of  this  case,  that  we  should  look  after  and 
decide  the  precise  distinction  between  courts  of  general  and 
courts  of  limited  jurisdiction,  or  whether  a  justice's  court  be  the 
one  or  the  other.  For  if  we  are  correct  in  the  opinion  already 
expressed,  that  Justice  Adams,  in  this  case,  had  jurisdiction 
from  the  commencement  of  this  suit,  which  was  not  foregone, 
by  his  absence  on  the  return  day  of  the  writ;  then  the  principle, 
which  the  defendant  would  derive  from  this  claim,  has  no  appli- 
cation here. 

If  by  a  court  of  general  jurisdiction,  is  meant  one  of  un- 
limited powers,  then  we  have  none  such  in  this  state;  nor  do 
we  know  of  any  elsewhere.  And  if  by  a  court  of  limited  juris- 
diction, is  meant  one  whose  powers  are  subordinate  to  some 
other  court;  then  all  but  courts  of  dernier  ressort,  are  of  this 
chaiiacter.  Such  is  not  the  sense  in  which  this  subject  has  been 
understood,  either  in  England  or  in  this  country.  We  think 
that  a  court  of  record  proceeding  according  to  the  common  law 
of  the  land,  and  whose  judgments  may  be  revised  by  writ  of 
error,  is  a  court  whose  proceedings  and  judgments  import 
verity,  and  until  reversed,  will  protect  all  who  obey  them;  and 
in  this  respect,  there  is,  in  this  state,  no  distinction  between 
courts  of  justices  of  the  peace  and  the  county  and  superior 
courts.  In  this  sense,  the  courts  of  common  pleas  of  New 
Jersey,  Massachusetts,  Vermont,  and  Ohio,  have  been  consid- 
ered as  courts  of  general  jurisdiction:  Kempe's  Lessee  v.  Ken- 
nedy, 5  Oranch,  173;  Wheeler  v.  Raymond ^  8  Cow.  311;  Flarrod 
V.  BarreOo,  1  Hall,  155;  Iblnas  Watbins'  case,  3  Pet.  193;  Voor- 
hees  et  dl.  v.  The  United  States  Bank,  10  Id.  474;  Belts  v.  Bagley, 
12  Pick.  572;  Foot  v.  Stevens,  17  Wend.  483;  Watson  v.  Watson, 
9  Conn.  144  [23  Am.  Dec.  324];  Hall  v.  Howd,  10  Id.  514  [27 
Am.  Dec.  696].  Between  all  these  courts  and  mere  special 
tribunals,  such  as  commissioners  on  insolvent  estates,  com- 
mittees, military  tribunals,  and  many  others,  which  are  not 
courts  of  record,  and  are  established  for  some  special  and  per- 
haps temporary  purpose,  there  exists  a  very  marked  distinction 
in  regard  to  the  credit  and  sanction  to  which  their  proceedings 
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are  entiUed,  and  ihe  immunities,  which  may  be  daimed  bj 
themselveSy  and  such  as  act  under  them. 

The  form  of  making  up  the  record  of  judgments  in  this  state, 
may  be,  in  some  respects,  variant  in  different  counties;  but  we 
beUoTe  it  is  not  usual  that  courts  of  record  set  forth  the  manner  in 
which  the  service  of  process  has  been  made.  Generally,  nothing 
more  definite  appears,  than  that  the  **  writ  has  been  duly  served 
and  returned,  and  entered  upon  the  docket  of  the  court."  It 
is  true,  however,  that  in  most  cases,  the  original  process,  with 
the  officer's  return  of  service,  accompanies  the  record,  by  refer- 
ence to  which  the  evidence  and  mode  of  service  appears.  Yet 
neither  the  original  nor  any  intermediate  process,  nor  the  in- 
dorsement or  attestation  of  service,  constitutes  in  truth  any 
part  of  the  record  of  the  court,  in  any  sense  in  which  records 
are  understood  to  import  verity.  They  prove  nothing  more 
than  their  own  existence,  except  so  far  as  the  facts  stated  in 
them  are  established,  by  the  finding  of  the  court,  either  directly, 
or  by  reference  to  them.  Even  the  officer's  return  of  sernce 
affords  only  prima  facie  evidence  of  the  facts  therein  stated. 

It  is  not  unfrequent  that,  as  in  the  present  instance,  orders  of 
notice  have  been  made  pending  an  action,  or  bill  in  chancery; 
but  we  do  not  think  that  such  orders,  or  the  evidence  of  their 
service,  have  uniformly  made  a  part  of  the  files  of  the  court; 
nor  are  we  prepared  to  say,  that  it  is  essential  they  should,  so 
long  as  the  court  finds  and  sets  forth  upon  its  record  that  legal 
notice  has  in  fact  been  given* 

2.  By  suffering  a  default,  the  defendant  admitted  a  debt  to 
be  due  to  the  plaintiff.  There  being  no  defense  interposed, 
and  no  issue  formed,  there  was  no  fact  necessary  to  be  found, 
by  the  court,  to  enable  the  plaintiff  to  recover  something.  The 
assessment  of  damages  was  all  that  remained  to  be  done:  11 
Petersd.  Abr.  644;  1  Swift  Dig.  783.  The  assessment  of  dam- 
ages after  default,  in  England,  as  well  as  in  some  of  our  sister 
states,  is  made  by  a  jury  upon  a  writ  of  inquiry,  or  by  a  ref- 
erence to  the  clerk  or  prothonotary.  By  our  law,  damages  in 
such  cases  are  assessed  by  the  court;  and  this  has  been  done  in 
the  present  case.  The  court,  by  its  records,  says:  "  It  is  con- 
sidered that  the  plaintiff  recover  five  dollars  damages,"  etc 
We  see  no  objection  to  this  assessment,  even  in  point  of  form. 

We  think  there  is  nothing  erroneous  in  the  judgment  of  the 
justice;  and  are,  therefore,  of  opinion  that  the  judgment  of 
the  superior  court  should  be  reversed. 

In  this  opinion  the  other  judges  concurred.  Judgment  reversed. 
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Cited  in  Lyon  v.  Alix»rd,  18  Conn.  73,  upon  the  point  that  it  is  to  be  pre- 
sumed that  a  court  acted  correctly,  and  at  page  89,  that  this  presumption  ap- 
plies as  well  to  inferior  as  superior  courts.  Also  in  Douglass  v.  Wichoiret  19 
Id.  492,  that  the  record  of  a  justice  of  the  peace  imports  verity  as  well  as 
those  of  higher  courts.  And  in  McNamara  v.  Rogers^  36  Id.  206,  that  jus- 
tices' courts  in  Connecticut  exercise  a  part  of  the  common  law  jurisdiction  ol 
the  state,  and  are  recognized  courts  of  the  state. 
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WBimor  Suun>KB»  to  bb  AonoNABLS,  niiiat  impnte  ■omefching  whidi 

to  di^f^raoe  a  man,  lower  him  in,  or  exclude  him  from  society,  or  hri^g 
him  into  contempt  or  ridicole;  and  the  court  must  be  able  to  say  from 
the  publication  itself,  or  such  explanation  as  it  may  admit  of,  that  it 
does  contain  such  an  imputation,  and  has  legally  such  a  tendency. 

MxRS  Gkkkral  Abuse  akd  Scitbbiijtt,  however  ill-natured  and  TezalMs,  is 
not  actionable,  whether  written  or  spoken,  if  it  does  not  con Yey  a  degrad- 
ing charge  or  imputation. 

A  PuBUGATioN,  TO  Bx  LIBELOUS,  Nexd  NOT  CONTAIN  a  diiect  and  open 
charge,  but  if,  taking  the  terms  in  their  ordinaiy  acceptation,  it  oonrays 
a  degrading  imputation,  however  indirectly,  it  is  a  libeL 

Where  an  Alleged  Libel  Contains  ANTTHiNa  that  is  Obscubb,  or  needs 
explanation  to  give  it  the  force  of  slander,  the  pleader  should  point  it  by 
innuendo  or  prefatory  averment. 

WoBDs  which,  when  Used,  do  not  of  themselves,  or  by  the  connection  ia 
which  they  are  used,  convey  an  evil  import,  should  be  connected  by 
averments  with  such  a  state  of  facts  as  would  show  that  they  contain  a 
slanderous  imputation. 

AonoN  on  the  case  for  a  libel.  The  case  came  before  tbe 
court  of  errors  and  appeals  sitting  in  bank,  upon  a  question  re- 
served by  the  superior  court  of  New  Castle  county.  Whether 
a  certain  written  paper  published  by  the  defendant  was  libel- 
ous upon  its  face^  was  the  question  reserved.  The  paper  is 
giyen  in  full  in  the  opinion.  The  lower  court  held  the  paper 
to  be  libelous  on  its  face. 

Wales  and «/.  A.  Bayard^  for  the  plaintiff. 

B.  H.  Bayard,  for  the  defendant. 
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By  Court,  Hasbinoton,  J.  The  question  reserved  in  this  case 
presents  some  interesting  points  of  consideration  in  the  law  of 
libel,  the  more  interesting  because  of  the  novelty  of  this  action 
in  our  courts.  Actions  on  the  case  for  verbal  slander  have  been 
of  more  frequent  occurrence;  in  the  trial  of  which,  the  princi- 
ples relating  to  that  form  of  slander  have  been  investigated,  and 
to  some  extent  settled.  But  the  law  governing  civil  actions  for 
written  slander  has  few  precedents  in  the  judgments  of  our 
ooarts;  and  on  many  points,  the  principles  which  are  to  govern 
our  decisions,  do  not  rest  upon  any  authoritative  adjudication 
in  this  country. 

Going  back,  then,  to  the  common  law  fountain,  if  we  are  to 
yield  to  the  weight  of  learned  opinions,  or  recognize  the  force 
of  adjudged  cases,  we  must  assent  to  the  distinction  (regretted 
though  it  has  been  by  high  authority,  and  argued  against,  as 
having  no  foundation  in  reason  or  expediency)  between  spoken 
and  written  slander.  The  same  words  which  may  be  spoken 
with  impunity,  without  subjecting  to  legal  responsibility,  may 
be  actionable  if  written  and  published.  So  frequent  and  uni- 
form have  been  the  decisions  founded  on  this  distinction,  that 
Sir  James  Mansfield  yields  to  it,  though  reluctantly,  in  Thorley 
T.  Lord  Kerry ^  4  Taunt.  365,  as  established  by  some  of  the  great- 
est names  known  to  the  law,  including  Lord  Hardwicke,  Hale, 
Chief  Justice,  Holt,  and  others.  The  reasons  by  which  this  dis- 
tinction has  been  vindicated  are,  that  written  slander  is  much 
more  extensively  and  permanently  injurious  to  character  than 
verbal,  being  more  widely  circulated;  that  it  is,  therefore,  more 
aggravated  and  dangerous,  as  tending  to  breaches  of  the  peace; 
and  that  the  deliberation  necessary  to  prepare  and  circulate  a 
written  slander,  evinces  greater  malice  in  the  slanderer,  and  is 
worthy  of  stricter  punishment.  But  to  these  reasons  it  has 
been  answered,  that  the  first  may  or  may  not  be  true,  according 
as  the  slander  may  have  been  spoken  or  the  libel  published,  as 
the  former  might,  under  circumstances,  be  circulated  more  ex- 
tensively than  the  latter;  and  that  the  two  last  reasons  have  no 
application  to  the  question,  as  neither  the  tendency  to  a  viola- 
tion of  the  peace  nor  malice  is  the  foundation  of  a  civil  action, 
which  is  merely  for  damages  for  the  wrong  done  to  reputation 
by  the  slander. 

Assuming  the  distinction,  however,  to  exist;  the  question  is, 
to  what  extent  does  it  go?  It  was  conceded  in  the  argument, 
that  actionable  words  must  be  such  as  to  impute  a  punishable 
crime,  or  infections  disorder;  such  as  tend  to  injure  a  person  in 
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his  office,  trade,  or  business;  or  such  as  produce  special  dam- 
age. Words  of  general  abuse,  however  opprobrious,  and  bow- 
ever  vexatious,  do  not  form  the  subject  of  an  action  of  slander, 
unless  they  may  bring  the  party  charged  in  danger  of  criminal 
punishment,  exclude  him  from  society,  deprive  him  of  his  office, 
or  of  the  profits  of  his  trade  or  occupation,  or  actually  do  him 
other  special  damage.  Thus,  to  call  a  man  ''forsworn;"  or  a 
"scoundrel;"  or  a  "cheat;"  or  a  ".rogue;"  or  a  "rascal;"  or  a 
"  swindler,"  have  been  considered  not  actionable,  because  the 
words  do  not  necessarily  import  punishable  crimes:  3  WUs. 
177;»  6  T.  B.  691;'  2  H.  Bl.  531,-»  4  Co.  16  b;*  2  Ch.  657.  But 
in  written  slander  it  is  different;  and  it  was  conceded  on  the 
part  of  the  defendant  in  the  argument  of  this  case,  that  a  pub- 
lication  affecting  character  may  be  libelous^  though  it  do  not 
impute  a  punishable  crime.  Yet  it  was  insisted  that  it  must 
impute  a  specific  offense,  or  other  moral  delinquency;  that 
mere  scurrility  or  general  abuse  is  no  more  actionable  when 
written  than  if  spoken;  and  even  granting  that  it  has  a  greater 
tendency  to  provoke  a  breach  of  the  peace,  this  does  not  make 
it  any  more  the  subject  of  a  civil  action,  though  it  may  merit 
consideration  on  an  indictment  for  the  public  offense.  On  the 
other  side,  it  has  been  contended,  that  whatever  is  a  libel  for 
the  purpose  of  criminal  prosecution,  is  so  for  the  purpose  of  a 
civil  action,  and  that  any  publication  which  tends  to  degrade  or 
disgrace  a  man,  to  lower  him  in  the  estimation  of  his  feUows, 
or  make  his  condition  in  society  uncomfortable,  to  bring  him 
into  contempt  or  ridicule,  is  a  libel. 

I  do  not  see  much  difference  between  these  positions.  Any 
written  slander  upon  a  man's  reputation  which  tends  to  dis- 
grace or  degrade  him  among  his  fellow-men,  or  even  to  induce 
an  ill  opinion  of  him,  is  a  libel;  but  how  can  anything  be  sup- 
posed legally  to  have  that  tendency,  unless  it  impute  some  of- 
fence or  moral  delinquency  ?  I  throw  out  of  view  now,  cases  of 
libeling  by  signs  or  pictures,  cases  of  mere  ridicule  (though  it 
would  be  difficult  to  suppose  a  libel  of  this  kind,  which  did 
not  convey  some  specific  imputation),  and  confine  myself  to  the 
case  of  a  slander  on  character  or  reputation  effected  by  a  written 
publication;  and  to  the  question  whether  mere  general  abuse  or 
scurrility,  not  imputing  any  specific  offense  or  delinquency, 
legal  or  moral,  can  amount  to  a  libel. 

Mr.  Starkie's  general  definition  of  slander  is  "  any  false,  ma- 
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liciousy  and  personal  imputation  effected  by  writings,  pictures, 
or  signs,  and  tending  to  alter  the  party's  situation  in  society  for 
the  worse:"  Stark,  on  Sland.,  140,  c.  5.  According  to  Mr. 
Chitty,  ' '  a  libel  signifies  any  malicious  defamation,  expressed 
either  in  printing,  writing,  pictures,  or  effigies.  Every  written 
calumny  is  actionable  and  punishable,  although  it  do  not  im- 
pute any  indictable  offense,  but  merely  tend  to  disgrace  or  ridi- 
cule or  bring  into  contempt  the  party  calumniated,  even  by  im- 
puting hypocrisy  or  want  of  proper  feeling,  and  still  more  if  it 
impute  fornication,  swindling,  or  any  other  deviation  from 
moral  rectitude  or  principle:  1  Chit.  Gen.  Pr.  43.  From  which 
it  is  to  be  collected  as  the  understanding  of  these  respectable 
authors,  that  a  direct  imputation  or  charge  of  a  punishable 
crime  was  necessary  to  sustain  an  action  for  verbal  slander,  and 
that  an  imputation  of  some  offense,  or  at  least  of  something 
that  would  degrade  or  lower  a  man  in  public  estimation,  was 
equally  necessary  to  sustain  an  action  for  written  slander. 

The  case  of  Robinson  v.  Oermyn  et  aL,  1  Price  Exch.  11, 
turned  expressly  upon  this  point,  and  was  decided  on  the  ground 
that  there  was  no  express  imputation  of  moral  delinquency, 
though  it  must  be  admitted  that  the  publication  was  insulting 
and  vexatious.  The  plaintiff  was  a  clergyman,  officiating  as 
such  at  the  place  of  publication,  and  the  defendants  posted  this 
notice  in  the  room  of  a  certain  public  society:  *'  The  Bev.  John 
Bobinson  and  Mr.  James  Bobinson,  inhabitants  of  this  town, 
not  being  persons  that  the  proprietors  and  annual  subscribers 
think  it  proper  to  associate  with,  are  excluded  this  room."  It 
was  averred  to  have  been  done  maliciously,  to  insult  and  degrade 
the  plaintiff,  so  being  such  minister,  and  to  cause  it  to  be  sus- 
peeted  and  believed  that  he  was  a  person  unfit  to  be  associated 
with;  but  the  court  held  it  no  libel.  Qraham,  baron,  said  "  he 
could  not  agree  to  extend  the  doctrine  of  words  being  libelous 
in  writing  which  are  not  so  in  speech.  It  should,  in  all 
cases,  be  clearly  shown  that  the  words  contain  a  libel.  Though 
words  conveying  dark  insinuations  should  not  be  suffered  to 
escape,  they  must,  in  all  cases,  admit  of  a  clear  and  obvious 
sense,  and  the  declaration  should  point  their  meaning  by  innu- 
endo. It  is  not  enough  that  the  consequences  of  words  uttered 
be  probably  injurious  to  character,  if  the  terms  do  not  show 
such  probability  to  the  court."  Wood,  baron,  said  ''  the  paper 
is  no  libel  unless  some  imputation  appear.  If  an  imputation  be 
expressly  charged  by  words,  it  would  be  sufficient  to  state  the 
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words.  If  ihey  are  ambiguous,  an  innuendo  is  necessaij,  or  a 
special  averment."     The  other  judges  concurred. 

It  is  true  that  some  of  the  definitions  of  slander  bj  writers  of 
authority,  and  many  of  the  adjudged  cases,  do  not  lay  particular 
stress  on  the  necessity  of  such  express  imputation;  but  it  will 
be  found,  on  examining  the  authorities,  that  the  cases  in  fact 
contain  such  imputation,  from  which  I  conclude  that  it  is  fairly 
embraced  within  the  meaning  of  these  definitions.  Thus  Selwyn 
defines  a  libel  to  be  ''a  malicious  defamation,  expressed  in 
printing  or  writing,  or  by  signs,  pictures,  etc. ,  tending  to  injure 
the  reputation  of  another,  and  thereby  exposing  such  person  to 
public  hatred,  contempt,  or  ridicule:"  2  Wh.  Selw.  795.  And 
he  cites  the  case  of  VUlera  v.  Mdnsley,  2  Wils.  403,  and  the 
definition  of  Chief  Justice  Wilmot:  ''  If  any  man  deliberately 
or  maliciously  publishes  anything  in  writing  concerning  an- 
other, which  renders  him  ridiculous  or  tends  to  hinder  mankind 
from  associating  or  having  intercourse  with  him,  an  action  lies 
against  such  publisher."  But  upon  examining  the  case  out  of 
which  this  last  definition  in  fact  grew,  and  which  is  cited  as  the 
authority  for  Selwyn,  it  will  be  found  to  have  contained  a  direct 
imputation  of  a  contagious  disorder.  And  it  is  to  be  remarked, 
that  this  libel,  which  was  a  scurrilous  publication  in  doggerel 
poetry,  contained  much  general  abuse  that  was  not  noticed 
either  in  the  argument  or  in  the  judgment  of  the  court,  which 
was  made  to  rest  on  the  direct  imputation  that  the  plaintiff  had 
the  itch;  as  to  which  the  chief  justice  said  he  could  see  no  dif- 
ference between  this  and  cases  of  leprosy  and  the  plague,  be- 
cause either  of  them  tended  to  exclude  a  man  from  society. 

Chief  Justice  Parsons,  in  The  GommonioeaUh  v.  Clap,  4  Mass. 
163  [3  Am.  Dec.  212],  defines  a  libel  to  be  ''a  malicious  publi- 
cation, expressed  either  in  printing,  writing,  or  by  signs  and 
pictures,  tending  either  to  blacken  the  memory  of  one  dead,  or 
the  reputation  of  one  who  is  alive,  and  expose  him  to  public 
hatred,  contempt,  or  ridicule."  The  case  in  which  this  defini- 
tion was  given,  was  an  indictment  for  the  following  publication: 
"  Caleb  Hay  ward  is  a  liar,  a  scoundrel,  a  cheat,  and  a  swindler;" 
upon  which  no  question  could  have  arisen  on  the  point  now 
under  consideration,  as  the  libel  charged  not  merely  moral 
obliquity,  but  legal  offenses. 

Chancellor  Kent,  2  Kent  Com.  17,  adopts  this  definition  of 
Chief  Justice  Parsons,  and  adds  that  '*  expressions  which  tend 
to  render  a  man  ridiculous,  or  lower  him  in  the  esteem  and 
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opinion  of  the  world,  would  be  libelous,  if  printed,  though 
they  would  not  be  actionable  if  spoken."  And  he  cites  ViUers 
Y.  Mansley,  before  referred  to;  and  Woodard  v.  Dowsing ,  2  Man. 
&  By.  74;  17  Com.  L.  292.^  That  was  an  action  for  a  libel  on 
the  plaintiff,  as  overseer  of  the  poor.  It  was  moved  in  arrest 
of  judgment,  that  the  paper  did  not  convej  any  imputation 
which  could  make  it  the  subject  of  the  action.  Lord  Tenter- 
den,  C.  J.,  said,  that  being  a  case  of  written  slander,  whatever 
tends  to  bring  a  party  into  public  hatred  and  disgrace  is  action- 
able. And  he  asks:  **  Can  any  man  read  this  libel  without  say- 
ing it  charges  the  plaintiff  with  oppressive  conduct?"  Bailey, 
J.:  ''The  libel  charges  a  breach  of  duty  and  oppression." 
The  other  judges  concurred.  This,  therefore,  was  clearly  a 
case  directly  imputing  to  the  plaintiff  oppression  of  the  poor 
and  violation  of  official  duty,  on  either  of  which  grounds  it  was 
actionable. 

No  inference  against  the  position  taken  can,  therefore,  be 
made  from  the  fact  that  definitions  of  high  authority  do  not  in 
terms  require  the  imputation  of  a  specific  offense,  since  they  do 
not  exclude  the  necessity  of  such  imputation;  and  the  cases  in 
which  they  arise,  or  upon  which  they  are  founded,  are  all  cases 
where  such  a  charge  or  imputation  manifestly  appears.  It  re- 
mains for  me  to  inquire  whether  any  case  has  been  cited,  or  can 
be  found,  of  a  different  character. 

In  Bell  V.  Stone,  1  Bos.  &  Pul.  331,  a  letter  written  to  a  third 
person  calling  plaintiff  a  villain,  was  held  actionable.  It  was 
remarked  in  the  argument  in  reference  to  this  case,  that  yillain 
was  a  word  of  veiy  uncertain  signification,  and  did  not  with  all 
men,  necessarily  imply  any  offense:  that  one  man  regarded  an- 
other as  a  villain,  who  did  not  pay  his  debts;  and  another, 
referring  to  the  original  meaning  of  the  word,  one  who  was  in 
subjection,  or  owed  service  to  another.  But  I  apprehend  that 
there  is  no  popular  or  common  signification  attached  to  that 
word,  reconcilable  with  honorable  and  fair  standing,  and  that 
the  imputation  of  villainy  is  necessarily  a  charge  of  dishonesty 
or  other  gross  moral  turpitude.  It  can  not  be  true,  that  in  the 
opinion  of  any  man  he  who  does  not  pay  his  debts,  if  from  mis- 
fortune or  other  innocent  cause  he  is  unable  to  pay  them,  is  a 
villain;  while  he  who  will  not  pay  his  debts  though  able,  can 
not  be  regarded  as  an  honest  man;  and  the  written  charge  of 
such  villainy  would  in  my  opinion,  amount  to  a  libel;  because 
the  inevitable  effect  would  be  to  degrade  him  in  society. 

1.  Sm  17  Com.  L.  701. 
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Brown  t.  Croome,  3  Com.  L.  353;^  2  Stark.  297,  was  cited 
for  the  plaintiff.  That  was  the  case  of  an  adyertisement 
charging  a  bankrupt  with  fraudulent  preference  of  certain 
creditors,  and  calling  a  meeting  of  his  creditors  generally. 
There  was  no  question  but  that  the  imputation  was  libelous, 
the  only  question  being  whether  the  advertisement  was  not  au< 
thorized  by  the  occasion  and  object,  and  Delany  y.  Jones,  4 
Esp.  191,  was  referred  to  on  this  point,  but  Lord  Ellenborough, 
interruptiug  the  counsel,  distinguished  that  case  from  this,  by 
saying,  "in  that  case  the  publication  did  not  assert  anything 
of  bigamy;"  that  is,  it  contained  do  direct  libelous  imputation. 

The  case  referred  to  is  yery  strong  on  the  point  under  con- 
sideration. The  declaration  stated  that  the  defendant,  intend- 
ing to  charge  the  plaintiff  with  the  crime  of  bigamy,  made  this 
publication:  "Ten  guineas  reward.  Whereas,  by  a  letter 
lately  receiyed  from  the  West  Indies,  an  event  is  stated  to  be 
announced  by  a  newspaper  that  can  only  be  inyestigated  by 
these  means:  this  is  to  request,  that  if  any  printer  or  other  per- 
son can  ascertain  that  James  Delaney,  esq.,  some  years  since 
residing  at  Cork,  late  lieutenant  in  the  north  Lincoln  militia, 
was  married  previous  to  nine  o'clock  in  the  morning  of  the 

tenth  of  August,  1799,  they  will  give  notice  to Jones,  No. 

14  Duke  street,  St.  James',  and  they  shall  receive  the  reward." 
And  there  was  an  innuendo  that  the  defendant  meant  thereby 
to  insinuate  and  be  understood,  that  the  plaintiff  was  a  married 
man  at  the  time  he  married  his  present  wife.  The  defense 
was:  1.  That  the  publication  was  justifiable;  and  2.  That  by 
its  terms  no  direct  slander  was  conveyed,  without  which  there 
oould  be  no  libel.  Lord  EUenborough  charged  the  jury,  that 
they  must  be  of  opinion  that  the  paper  carried  an  imputation 
that  the  plaintiff  was  guilty  of  bigamy,  as  that  meaning  was 
necessary  to  make  the  paper  a  libel  at  all.  The  defendant  had 
a  verdict. 

The  case  cited  of  McCorkle  v.  Bitms,  6  Binn.  340  [6  Am.  Dec. 
420],  was  adjudged  to  be  a  libel,  because  it  charged  the  plaint- 
iff with  infamous  falsehoods,  for  which  he  had  been  deprived  of 
a  participation  in  the  chief  ordinance  of  the  church  to  which  he 
belonged;  and  in  the  case  mentioned,  but  not  read,  of  Lard 
Churchill  v.  Hunt,  18  Com.  L.  139,' the  libel  charged  the  plaint- 
iff with  attending  a  public  ball  on  the  very  evening  of  the  day 
on  which,  by  his  furious  and  careless  driving,  he  had  caused  the 
death  of  a  young  lady.     There  was  other  libelous  matter  in  the 

1.  Sao  a  Oom.  L.  417.  2.  See  18  Com.  L.  368;  S.  C.  1  Ohlt.  «BOi 


June,  1838.]  Bice  v.  Simmons.  773 

narr,  and  the  case  went  off  on  a  question  of  pleading.  The 
syllabus  assumes  that  "written  slander  is  in  general  actionable 
when  it  imputes  defects  in  moral  virtue,"  a  position  that  requires 
other  support  than  the  authority  referred  to,  of  Tliorleyy,  Lord 
Kerry,  4  Taunt.  355,  where  the  charge  was,  that  the  plaintiff, 
"  under  the  cloak  of  religious  and  spiritual  reform,  hypocriti- 
cally»  and  with  the  grossest  impurity,  deals  out  his  malice,  un- 
cbaritableness,  aud  falsehoods."  Sir  James  Mansfield,  in 
delivering  the  opinion  of  the  court,  said:  *'  There  is  no  doubt 
that  this  was  a  libel  for  which  the  plaintiff  in  error  might  have 
been  indicted  and  punished;  because,  though  the  words  impute 
no  punishable  crimes,  they  contain  that  sort  of  imputation  which 
is  calculated  to  vilify  a  man,  and  bring  him,  as  the  books  say^ 
into  hatred,  contempt,  and  ridicule." 

A  great  number  of  cases  might  be  cited  to  the  same  effect^ 
and  I  have  not  been  able,  in  the  course  of  my  examination,  to- 
find  any  that  seems  to  conflict  with  the  principle  assumed,  un- 
less it  be  the  case  in  3  Salk.  226,'  and  the  one  therein  cited. 
The  point  of  this  latter  case  can  not  be  understood  from  the 
reference,  nor  can  I  find  auy  report  of  it.  What  "  riding  sky- 
mington"  was  is  not  known  at  this  day;  it  seems  to  have  beeu 
a  charge  against  a  husband,  probably  a  violation  of  some  of  the 
marital  duties;  at  all  events,  a  grievous  charge,  for  which  the 
husband  had  an  action.  As  to  the  case  ia  Salkeld,  the  language 
of  the  court  obviously  goes  further  than  the  case  itself;  for 
though  Chief  Justice  Holt  said  that  scandalous  matter  was  not 
necessary  to  make  a  libel,  but  it  was  enough  if  the  defendant 
induced  an  ill  opinion  to  be  had  of  the  plaintiff,  or  made  him 
contemptible  and  ridiculous,  the  libel  he  had  under  considera- 
tion charged  the  plaintiff  with  a  want  of  loyalty  and  patriotism, 
if  not  with  treason;  and  it  was  laid  as  matter  of  special  dam- 
age that  he  lost  his  election  to  parliament  on  account  of  it.  He 
was  charged  with  having  declared,  that  ''  he  could  see  no  end 
to  the  war  with  France,  unless  the  young  gentleman  on  the 
other  side  of  the  water  (innuendo,  the  prince  of  Wales)  be  re- 
stored;" and  the  court  said,  *'  every  man  understands  what  is 
meant  by  the  young  gentleman  on  the  other  side  of  the  water." 
I  am  not  sure  that  this  case  is  reconcilable  with  the  princi- 
ple which  I  have  supposed  to  govern  all  the  cases;  but  no  one 
can  investigate  the  law  of  libel  without  feeling  an  invincible 
repugnance  to  admit  in  their  full  extent  some  of  the  old  cases. 

Indeed,  Mr,  Justice  Lawrence,  in  Wbolnoth  v.  Meadows,  5  East, 

*  ■■  ■  < 
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468,  says,  that  "  many  of  the  old  casee  on  slander  went  to  a 
very  absurd  length."  It  can  not  be  that  we  are  bound  to  run 
into  the  same  absurdities;  that  at  this  day,  and  in  this  countiy, 
the  opinions  of  black-letter  judges,  however  learned;  the  judg- 
ments of  star-chamber  courts,  so  often  subservient  to  state 
purposes;  and  the  whole  law  of  slander,  scandalum  magnaium, 
and  all,  must,  in  the  absence  of  legal  enactments,  be  regarded 
by  our  courts  as  the  law  of  this  state;  without  considering  the 
great  advances  that  civil  liberty  has  made  throughout  the 
world,  and  that  the  liberty  of  speech  and  of  the  press  is  now  a 
veiy  different  thing  from  what  it  was  in  the  ages  from  which 
these  precedents  are  drawn. 

On  the  whole,  I  regard  it  as  a  principle  of  the  common  law, 
to  be  collected  if  not  from  all  the  cases,  at  least  from  all  thai 
at  this  day,  and  in  this  country,  can  be  recognized  as  authority; 
that  written  slander,  to  be  actionable,  must  impute  something 
which  tends  to  disgrace  a  man,  lower  him  in,  or  exclude  him 
from  society,  or  bring  him  into  contempt  or  ridicule;  and  that 
the  court  must  be  able  to  say  from  the  publication  itself,  or 
such  explanations  as  it  may  admit  of,  that  it  does  contain  such 
an  imputation,  and  has  legally  such  a  tendency.  That  mere 
general  abuse  and  scurrility,  however  ill-natured  and  vexatious, 
is  no  more  actionable  when  written  than  spoken,  if  it  do  not 
.convey  a  degrading  charge  or  imputation.  Against  all  such 
attacks,  a  man  needs  no  other  protection  than  a  good  charac- 
ter; and  the  law  will  not  suppose  that  damage  can  happen  to 
such  a  character  from  the  pointless  arrows  of  mere  vulgarity. 

It  is  not  intended  by  this,  that  to  make  a  publication  libel- 
ous  it  must  contain  a  direct  and  open  charge;  nor  can  this  prin- 
ciple be  used  as  a  protection  to  covert  and  insidious  slander. 
The  publication  must  be  judged  of  by  its  general  tenor;  and 
if,  taking  the  terms  in  their  ordinary  acceptation,  it  conveys  a 
degrading  imputation,  however  indirectly,  it  is  a  libel.  As  was 
said  in  Pealce  v.  Oldham^  Oowp.  275,  '*  where  words  from  their 
general  import  appear  to  have  been  spoken  with  a  view  to  de- 
fame a  party,  the  court  ought  not  to  be  industrious  in  putting 
a  construction  upon  them  different  from  what  they  bear  in  the 
common  acceptation  and  meaning  of  them."  Thus,  in  the 
manuscript  case  of  Ward  v.  Reynolds^  cited  by  Lord  Mansfield, 
the  defendant  said  to  the  plaintiff,  *'  I  know  you  very  well;  how 
did  your  husband  die?"  The  plaintiff  answered,  '^As  yon 
may,  if  it  please  God."  The  defendant  replied,  '*  No;  he  died 
of  a  wound  you  gave  him."    On  not  guilty  pleaded,  there  was  a 
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▼erJict  for  the  pluintifif;  and  on  motion  in  arrest  of  judgment, 
the  court  held  the  words  actionable,  because  from  the  whole 
frame  of  them  they  were  spoken  by  waj  of  imputation. 

A  stronger  illustration  is  furnished  by  the  case  of  Woolnoth 
▼•  Meadows,  5  East,  463,  which  was  an  action  of  slander,  and 
the  question  was,  whether  a  crime  was  imputed  by  these  words: 
*'  His  character  is  infamous.  He  would  be  disgraceful  to  any 
■ociety.  •  Whoever  proposed  him  must  have  intended  it  as  an 
insult.  I  will  pursue  him  and  hunt  him  from  all  society.  If 
his  name  is  enrolled  in  the  Boyal  academy,  I  will  cause  it  to  be 
erased  and  will  not  leave  a  stone  unturned  to  publish  his  shame 
and  infamy;  delicacy  forbids  me  from  bringing  a  direct  charge, 
but  it  was  a  male  child  of  nine  years  old  who  complained  to 
me."  It  was  strenuously  urged,  that  here  was  no  specific  im- 
putation of  a  crime,  but  the  court  held  otherwise,  saying  that 
they  must  understand  them  as  oil  mankind  understood  them, 
and  it  would  be  impossible  for  a  number  of  persons,  indiffer- 
ently assembled,  not  to  agree  that  these  words  imputed  an  un- 
natural crime.  With  this  qualification,  and  so  understood,  the 
principle  which  limits  actions  for  libel  to  such  publications  as 
impute  some  moral  offense,  or  other  degrading  charge,  is  not 
liable  to  be  abused  for  the  protection  of  the  slanderer,  while  at 
the  same  time  it  confines  the  action  within  reasonable  limits. 
Without  it  we  are  afloat :  everything  is  a  libel  that  offends  a  man's 
pride  or  wounds  bis  feelings.  Without  it  the  action  is  not  con- 
fined to  slanders  which  may  produce  injury  to  character  or  per- 
sonal standing,  but  embraces  everything  that  is  scurrilous  or 
abusive. 

By  this  principle  I  proceed  to  examine  the  publication  for 
which  the  present  action  is  brought;  inqiiiring,  not  whether  it 
was  an  unkind  and  unneighborly  act  on  the  part  of  Simmons; 
calculated,  perhaps  designed,  to  wound  the  feelings  of  Bice, 
and  excite  his  anger;  but  whether  it  charges  him  with  anything 
which  this  court  can  say  tends  to  degrade  him  as  a  man  or  as 
a  merchant,  or  to  injure  his  reputation  or  character. 

I  remark,  in  the  first  place,  that  if  the  alleged  libel  contains 
anything  that  is  obscure  or  needs  explanation  to  give  it  the 
force  of  slander,  the  pleader  should  point  it  by  innuendo  or  prefa- 
tory averment.  If  the  words  used  do  not  of  themselves,  or  by 
the  connection  in  which  they  are  used,  convey  an  evil  import, 
they  should  be  connected  by  averments  with  such  a  stat-e  of 
facts  as  would  show  that  they  contain  a  slanderous  imputation. 
If  this  be  not  done,  the  inference  will  be  that  it  could  not  be 
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done  consistently  with  the  truth;  and  if  the  words  be  innocent 
in  themselves,  they  must  be  taken  to  be  innocent  in  their  bear- 
ings. I  am  not  to  be  understood  as  expressing  the  exploded 
doctrine  of  taking  words  in  mUiori  aensu,  nor  as  supposing  thai 
an  innuendo  can  enlarge  the  meaning  of  words;  the  language 
used  must  be  construed  in  its  ordinary  sense;  but  it  may  have 
a  connection  with  facts  which  would  give  it  a  very  different 
coloring,  and  by  proper  averments  capable  of  proof,  its  connec- 
tion  with  such  facts  may  be  shown,  and  its  true  meaning  pre- 
sented. Thus  one  of  the  charges  in  this  case  is,  that  Rice  had 
endeavored  to  put  in  claim  against  Simmons  certain  grain  re- 
ceipts which  Simmons  had  once  paid  and  taken  up.  This  may 
or  may  not  have  been  dishonest  in  Bice.  Put  in  claim;  how? 
Grain  receipts;  to  whom  payable?  If  originally  due  to  Bice 
himself,  and  he  brought  suit  on  them  after  they  were  paid,  it 
would  be  a  charge  of  dishonesty;  and  even  if  he  had  sued  upon 
them,  knowing  that  they  had  been  paid,  it  might  be  considered 
as  dishonorable;  but  suppose  they  were  payable  to  another,  and 
had  come  to  Bice's  possession  bona  fide,  and  for  a  valuable  con- 
sideration, without  any  knowledge,  or  even  suspicion,  that  they 
had  been  paid,  it  would  be  no  imputation  on  Mr.  Bice's  honesty 
or  honor  to  say  that  he  had  put  them  in  suit.  It  was  for  the 
plaintiff  to  explain  by  his  averments,  in  what  way  the  putting 
such  papers  in  suit  or  claim  was  dishonest  or  dishonorable. 
But  when  we  know,  as  we  do,  from  the  trial  of  the  cause,  that 
no  other  averment  could  have  been  made  consistently  with  the 
truth,  than  that  these  were  grain  receipts,  appearing  on  their 
face  to  be  due  to  a  Mrs.  Cleland,  and  that  the  only  act  of  put- 
ting them  in  claim  by  Bice  was  the  sending  them  as  lost  papers 
to  the  person  who  appeared  to  be  the  lawful  owner,  we  are  not 
surprised  that  there  is  no  averment  giving  this  charge  a  darker 
coloring  than  its  terms  import.  I  recur,  therefore,  to  the  terms 
of  the  publication;  and  to  the  inquiry  whether  it  presents,  on 
its  face,  any  degrading  imputation,  and  what  that  imputation  is. 
The  whole  publication  is  as  follows:  "  The  public  are  hereby 
cautioned  against  receiving  from  Washington  Bice  or  John 
Agness,  a  black  man,  any  papers  relative  to  my  business,  as 
sundry  papers  hath  been  purloined  from  my  store  and  fell  into 
the  hands  of  said  W.  Bice,  who  hath  endeavored  to  put  some 
of  them  in  claim  against  me;  viz.,  bills  and  receipts  for  grain  I 
had  bought  and  paid  for,  which  was  returned  to  me  by  the 
holders  when  their  crop  was  delivered  and  I  paid  for  it.*' 
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There  is  an  innuendo  in  the  declaration  that  the  defendant 
intended  to  charge  Bice  with  having  endeavored  to  use  these 
papers,  knowing  them  to  have  been  stolen;  undoubtedly  if  this 
be  so,  it  is  a  libel;  but  I  think  the  paper  will  not  bear  this  con- 
struction, as  the  receipts  are  stated  to  have  fallen  into  Bice's 
hands  after  thej  were  purloined,  and  there  is  nothing  which 
charges  him  with  a  knowledge  of  their  having  been  stolen, 
when  he  attempted  to  collect  them.  Having  fallen  into  his 
hands  without  such  knowledge,  I  do  not  think  there  is  neces- 
sarily an  imputation  against  character  in  the  charge  that  he  had 
endeavored  to  put  them  in  claim.  The  meaning  is  not  clear;  but 
take  it  to  be  that  he  had  brought  suit  upon  them,  it  is  still  capa- 
ble of  a  good  or  a  bad  signification;  it  might  be  dishonest  or  it 
might  be  lawful  and  right.  There  is  no  rule  of  construction 
that  authorizes  us  to  give  the  preference  to  either  sense;  but,  as 
the  plaintiff  is  bound  to  make  out  his  case,  if  the  words  do  not  on 
their  face  convey  a  libelous  imputation,  and  he  does  not  show 
by  his  averments  that  they  have  that  meaning,  he  must  fail. 
Upon  this  charge,  therefore,  if  it  stood  alone,  I  should  not  feel 
justified  by  the  principles  that  govern  the  action,  to  pro- 
nounce this  a  libel;  but  there  is  other  matter  in  this  publica- 
tion which  conyeys  to  my  mind  more  clearly  a  degrading 
imputation,  and  such  as  was  calculated  to  injure  the  plaintiff's 
eharacter. 

The  publication  asserts  that  these  grain  receipts,  or  due  bills, 
had  been  taken  up  and  paid  by  Simmons;  that  they  had  been 
purloined  from  his  store  and  "fell  into"  the  hands  of  Wash- 
ington Bice,  who  had  endeavored  to  put  some  of  them  in  claim 
against  him:  all  this  I  have  supposed  was  not  libelous,  because 
as  it  does  not  assert  the  knowledge  on  the  part  of  Bice,  either 
that  the  bills  had  been  paid  or  stolen,  it  does  not  necessarily 
charge  him  with  anything  wrong,  in  attempting  to  put  them 
in  suit;  but  the  paper  proceeds  to  hold  Mr.  Bice  up  before  the 
public  and  to  caution  them  against  him  as  a  man,  who  after 
haying  endeavored  to  collect  some  of  these  due  bills  out  of  the 
debtor  himself,  would  be  guilty  of  passing  them  off  on  the  pub- 
lic, and  of  using  such  an  agent  as  John  Agness,  the  black  man, 
for  this  purpose.  If  this  imputation  be  cast  by  the  publica- 
tion, it  seems  to  me  there  can  not  be  any  doubt  that  it  is  a 
libel  according  to  settled  principles;  and  it  is  clear  to  my  mind 
that  such  is  the  fair  meaning  of  the  words  used.  Indeed,  the 
only  hesitation  I  have  had  in  placing  my  judgment  on  this 
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ground,  is  the  fact,  that  it  did  not,  on  the  argament,  seem  to 
strike  others  with  the  same  force. 

Does  the  paper  authorize  this  reading?  and  if  so,  does  it  not 
convey  a  libelous  imputation,  by  holding  Mr.  Bice  up  as  a  man 
who  would  be  guilty  of  dishonest  conduct,  and  by  placing  him 
in  a  degrading  connection  and  association  ?  It  is  true,  that  we 
have  nothing  to  do  with  the  character  of  John  Agness,  though 
that  would  have  been  material  had  it  been  averred  in  the  decla- 
ration to  be  as  degraded  as  it  was  stated  to  be  in  the  argument; 
but  the  publication  calls  him  a  black  man,  and  as  such  we  are 
bound  to  notice  him  as  the  associate  or  agent  of  Mr.  Bice,  in  the 
act  against  which  it  was  thought  necessary  to  caution  the  pub- 
lic. Am  I  right  in  saying  the  paper  presents  Agness  as  the  as* 
Bociate  or  agent  of  Bice,  in  passing  off  these  bills?  I  think  it 
does  make  him  the  agent.  It  does  not  state  that  any  of  the 
purloined  papers  fell  into  Agness'  hands,  but  cautions  the  pub- 
lic ''  against  receiving  from  Washington  Bice,  or  John  Agness,  a 
black  man,  any  papers  relative  to  my  business,  as  sundry  papers 
hath  been  purloined  from  my  store  and  fell  into  the  hands  of 
said  W.  Bice."  Whatever  papers  were  purloined  are  stated  to 
have  fallen  into  Bice's  hands,  and  the  caution  against  receiving 
these  papers  either  from  Bice  or  Agness,  I  think,  without  any 
strained  construction,  presents  the  latter  as  the  agent  or  instru- 
ment of  the  former,  in  putting  ofif  these  bills.  Then  what  is  the 
charge  implied  in  the  caution  as  to  Bice  but  that,  after  en- 
deavoring to  enforce  these  evidences  of  debt  against  Simmons, 
he  would  attempt  to  put  them  off  on  the  public,  either  person- 
ally or  by  the  agency  of  another  ?  I  consider  this  as  represent- 
ing Mr.  Bice  to  be  a  dishonorable,  if  not  a  dishonest  man.  The 
gist  of  the  imputation  is,  that  Bice,  after  endeavoring  to  enforce 
these  claims,  would  be  guilty  of  putting  them  off  on  the  public; 
the  suit  against  Simmons  necessarily  disclosed  that  these  bills 
had  all  been  paid  off  and  afterwards  stolen;  and,  even  if  they 
came  lawfully  to  Bice's  hands,  he  could  not,  as  an  honest  man, 
afterwards  attempt  to  pass  them  on  the  public  as  obligatory  and 
valid  evidences  of  debt.  Tet  the  publication  holds  him  up  as  a 
man  capable  of  attempting  this,  and  thus  denounces  him  as  a 
dishonest  man. 

I  do  not  examine  whether  such  a  caution  to  the  public  might 
have  been  justified  as  a  protection  to  Simmons  against  subsequent 
holders  of  these  due  bills;  that  question  has  been  tried  by  the 
jury,  and  they  have  found  that  there  was  no  necessity  arising 
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oat  of  any  supposed  liability  to  pay  these  bills  again,  for  him 
thus  to  go  out  of  his  way  to  slander  the  plaintiff. 

I  am  aware  also,  that  it  may  be  said  that  this  is  making  out 
a  libel  by  argument  or  inference;  but  it  must  be  remembered, 
that  though  the  law  requires  the  imputation  of  something  that 
will  dishonor  or  degrade  a  man,  or  lessen  his  standing  in 
society,  it  does  not  require  that  such  imputation  should  be  in 
express  terms,  nor  does  it  afford  any  countenance  or  refuge  for 
covert  and  insidious  slander.  If  it  did  so,  it  would  extend  but 
little  protection  to  reputation.  The  character  of  a  libel  is  to 
be  judged  of  by  the  effect  it  produces  on  the  mind;  it  does  not 
always  happen;  and,  when  the  slanderer  writes  in  the  fear  of 
the  law,  it  will  not  often  happen;  that  you  can  at  once  put 
your  finger  on  the  libelous  matter,  and  the  attempt  to  show  in 
what  it  consists  may  depend  much  on  inferential  reasoning; 
while  yet  the  impression  may  be  distinct  on  the  mind  of 
every  reader,  and  all  the  damage  result  to  character  that  would 
arise  from  a  plain  and  direct  charge. 

On  the  whole,  I  am  satisfied  that  this  publication  does  con- 
tain a  libelous  imputation  on  Mr.  Bice's  reputation  and  stand- 
ing, and  my  opinion  is,  that  judgment  should  be  entered  for 
the  plaintiff 

Latton,  J.  I  concur  in  the  general  views  of  Judge  Harring- 
ton, as  to  what  constitutes  a  libel;  and  that  an  imputation  of 
some  offense,  or  a  charge  of  the  want  of  some  moral  principle, 
which  tends  to  degrade  the  individual,  must  be  fairly  deduci- 
ble  from  the  publication.  The  application  of  his  reasoning  to 
the  writing  under  consideration  is,  I  think,  rather  too  confined. 
I  consider  this  publication  libelous  in  other  respects  than  that 
particularly  pointed  out.  The  language  used  is  to  be  taken  in 
its  ordinary  sense. 

Judge  Black  concurred.  He  had  drawn  up  an  opinion  at 
length,  but  declined  delivering  it,  as  he  came  to  the  same  result 
with  Judge  Harrington.  He  was  not  disposed  to  confine  so 
strictly  to  the  necessity  of  a  special  imputation. 

Chief  Justice  J.  M.  Olatton.  At  the  trial,  the  inclination  of 
my  opinion  was,  that  the  publication  did  not  contain  a  libel; 
and  I  think  now  it  is  only  libelous  on  the  single  point,  and  for 
the  reasons  presented  by  Judge  Harrington.  I  concur,  there- 
fore, in  the  result  of  that  opinion,  and  in  its  reasoning  gener* 
ally. 


J 
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The  Chancellor  oonoarred  generally.    Judgment  for  plaintifll 


Libel,  What  is. — A  publication  of  the  troth  from  good  motiTes,  and  for 
justifiable  ends,  is  not  a  libel,  even  though  it  reflect  upon  the  gOTemmenti 
ReapubUea  t.  Derniie,  2  Am.  Deo.  402.  Aa  to  what  words  constitute  a  libels 
see  MeCorkle  v.  Btnns^  6  Id.  420;  Stow  ▼.  Conoerse^  8  Id.  189. 

TairrH,  as  Jubtifi(ution,  and  ik  Mitioation:  See  CommomoeaUh  ▼.  C^p, 
8  Am.  Deo.  212;  CommomoeaUh  v.  Morrig,  5  Id.  615;  Remingtom  ▼.  ComgdaUt 
IS  Id.  431;  CommonwedUh  v.  Bkmdmg,  15  Id.  214. 

Words  Aotiovablb  per  br  Ornxrallt:  See  OUman  ▼•  Lowd^  91  Aak 
Deo.  104,  and  cases  in  this  series  there  cited. 
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Possession  by  tenant  against  landlord,  607. 

imder  contract  of  purchase,  607. 
AoxNT,  acquiring  property  for  his  principal  can  not  claim  it  for  himaeli,  25d 
Akimals,  dangeroas,  are  nuisances,  310. 

dangerous,  liability  for  keeping,  310. 

joint  action  for  injuries  done  by,  312. 
Appobtioxment  defined,  517. 

jury  may  make  when  parties  can  not  agree,  517. 

of  an  entire  contract  not  decreed,  519. 

of  contracts  by  courts  of  equity,  512. 

of  contracts  for  services,  519. 

of  contracts  generally,  518. 

of  dividends,  522. 

of  ground  rent  on  opening  street,  517. 
AmoNUENTS  FOR  CREDITORS,  assignee  can  not  destroy  by  refasing  to  a» 
cept,  657. 

exacting  releases,  657. 

preferences,  when  valid,  657. 
AxTACHMEKT,  receiptor  not  estopped  to  claim  property,  &L 
Attorney's  Lien,  attaches  at  entry  of  judgment,  758. 

defined,  755. 

extent  of,  in  United  States,  756. 

general,  759. 

how  lost,  759. 

kinds  of,  755. 

particular  or  charging,  759. 

payment  to  avoid,  756. 

to  what  extends,  755,  759. 

waiver  of,  759. 

whether  extends  to  fees,  758. 
Award,  error  of  judgment  no  ground  for  vacating,  673. 

misconduct  of  arbitrators,  673. 

« 

BovKDARiES,  monuments  control  course  and  distances,  15i, 

Common  Carriers,  dangers  of  sea,  what  are,  751. 
delivery,  where  and  to  whom  must  be  made,  302. 
fire,  contract  exempting  from  liability  for,  556. 
fire,  liability  for,  555. 

fire,  liability  for,  act  of  congress  concerning,  555. 
fire,  liability  for,  when  originates  elsewhere,  555. 
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CoHMoy  Cabbiers,  general  liability  of,  554. 

inevitable  accident,  liability  for  loss  by,  556. 

usage  to  control  liability  of,  751. 

who  are,  751. 
OoKFLiCT  OF  Laws,  law  of  siiui,  when  controls,  271. 

kx  locif  when  controls,  270. 

where  mortgage  is  made  in  one  state  and  is  payable  in  another,  270l 
CoNsnTUTioNAL  Law,  abolishing  private  corporation  and  transferring  its  d 
fects,  112. 

bounds  of  legislative  power,  112. 

control  over  public  corporations,  112. 
Contracts,  agreements  to  stifle  prosecutions  for  felony,  600. 

agreements  to  stifle  prosecutions  for  misdemeanor,  601. 

apportionment  of,  758. 

in  restraint  of  trade,  122. 

parol  enlargement  of  time  of  performance,  140. 

performance,  excuse  of  by  accident,  140. 

refunding  money  received  under,  521. 
CoNVEYANCS,  of  what  grantor  shall  die  seised  of,  is  a  will,  585. 
Covenants,  concurrent  action  on,  104. 
Criminal  Law,  false  pretenses,  what  indictable,  306. 
Criminal  Prosecution,  agreement  to  stifle  or  discontinue,  600-604. 

Damages,  measure  of,  for  non-performance  of  contract,  285. 

measure  of,  for  refusing  to  make  a  lease,  285. 
Declaration,  in  support  of  one*s  own  title,  not  admissible,  197. 
Decree,  ilnal  when,  274. 
Dedication,  of  land  to  public  use,  188. 
Deed,  acknowledgment  before  justice  out  of  county  where  he  resides*  641. 

acknowledgment,  parol  evidence  of  what  took  plac«  at,  541. 

tender  of,  who  must  make,  277. 
Definttion,  of  act  of  God,  555. 

of  apportionment,  517. 

of  lien,  755. 
Dividends,  apportioning,  522. 
Dower,  deed  of  wife,  when  sufficient  to  bar,  431. 

devise  of  maintenance  held  to  be  in  lieu  of,  237. 

Eminent  Domain,  abandoning  proceedings  to  condemn  property,  375* 
compensation  formerly  not  allowed  for  roads,  373. 
compensation,  limitation  of  time  to  apply  for,  375. 
compensation,  mode  of  obtaining,  is  subject  to  legislative  control«  S7fl^ 
compensation  must  be  in  money,  375. 
compensation  must  be  provided  for  in  advance,  375u 
compensation  need  not  precede  occupation  for  survey,  374. 
compensation,  postponing  till  levy  of  tax,  374. 
compensation,  tribunal  to  determine  amount  of,  375. 
ccnnpensation,  when  need  not  precede  taking,  374. 
compensation,  when  property  is  taken  direcUy  by  county,  state,  ornatk^ 

374. 
entry,  when  may  bo  mode,  before  payment  of  compensation,  373* 
existence  of  higliway  does  authorize  use  of  lands  for  railroad,  372. 
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Emixent  Domain,  francliise  may  be  taken,  372. 

may  be  exercised  in  behalf  of  railroad,  372. 

payment,  how  must  be  provided  for,  372. 

power  of,  may  be  exercised  in  behalf  of  private  corporation  or  person,  37SL 

power  of,  must  be  exercised  only  for  public  uses,  372. 
Evidence,  demurrer  to,  what  admits,  535. 

Execution  against  municipal  corporation  may  be  levied  on  private  property, 
166. 

amending  return,  166. 

exemption  of  cloth  from  wool  of  sheep,  156. 

exemption  of  cow  of  non-resident,  156. 

husband's  estate  as  tenant  by  curtesy  is  subject  to,  261. 

levy,  waiver  of,  489. 

Fire,  carrier's  liability  for  loss  by,  554. 

Forfeiture  or  Rights  by  not  complying  with  contract  within  time  specified, 

27a 

Om*  OF  Product  of  Fund  is  a  gift  of  the  fund  itself,  448. 
specific  performance  of,  when  decreed,  493. 

Highway,  action  by  private  person  for  obstruction  of,  133. 
dedication  of,  when  presumed,  150,  188. 

Infant,  conveyance  by,  transfers  legal  title,  295. 

disaffirmance  of  deed  by,  what  is  a,  295. 

mortgage  by,  is  not  disaffirmed  by  conveying  same  land,  295. 
Inkeeper  may  exclude  disorderly  persons,  213. 

Judgment  against  tenant  to  the  prcecipe  bars  remainder-man,  43&. 

collateral  attack  on,  not  allowed,  481. 

final,  when,  274. 

lien  of,  attaches  to  actual  rather  than  apparent  interests,  256. 

lien  of,  on  surplus  after  foreclosure,  256. 
JuRT,  discharge  of,  when  entitles  accused  to  release,  598. 

irrelevant  instructions  to,  40. 

separation  of,  as  a  ground  for  a  new  trial,  576. 

Law,  difference  between  ignorance  and  mistake  of,  396. 

Litters  Patent,  description,  certainty  required,  and  reasons  for,  20ft. 

description  must  distinguish  new  from  old,  205. 

specification,  ambiguity  renders  patent  void,  206. 

specification,  liberally  construed,  205,  206. 

specification  required  of  inventor,  204. 

void  for  claiming  too  much,  205. 

void  for  errors  in  specification,  205. 
Lien  defined,  755. 

of  attorneys,  its  nature  and  scope,  755-759. 

Manslaughter,  killing  committed  from  timidity,  56. 
Married  Woman,  deed  of,  to  bar  dower,  431. 

deed  of,  void  at  common  law,  295. 

deed  of,  where  she  joins  with  attorney  of  husband,  431. 
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Makried  Woman,  deemed  a  /eme-ttoU,  when,  513. 

estoppel  from  conveying  with  warranty,  446. 

gift  to  separate  use  of,  502. 

bnaband  presumed  to  consent  to  business  conducted  by,  635. 

judgment  against,  513. 
Minor,  earnings  of,  when  entitled  to,  119. 
Misdemeanor,  agreements  not  to  prosecute  for,  600-604 
Municipal  Corporation,  execution  against,  levying  on  property  of  citixeOf 
166. 

liability  for  torts  of  officers,  161. 

Nuisance,  ferocious  dog  is,  310. 

prosecution  for,  may  be  compounded,  604 
restraining  in  equity,  715. 

Partnership,  admission  of  partner  after  dissolution,  416. 

lands  purchafied  by,  how  held,  411. 

profits,  sharing  in,  whether  makes  one  a  partner,  382. 
Performance  of  covenant,  when  excused  as  impossible,  707. 

vendor  not  in  default  for  not  demanding,  277. 
Power  coupled  with  interest  can  not  be  revoked,  608. 

intent  of  donor  controls  construction  of,  508.  • 

naked,  may  be  I'evoked,  508. 
Promissory  Note,  when  received  in  due  course  of  trade,  589. 
PuBUC  Nuisance,  action  by  private  person  for,  132. 

damages  entitling  private  person  to  sction,  132. 

health  of  family  as  a  ground  for  proceeding  against,  133. 

may  also  be  a  private  one,  134 

obstructing  highways,  133. 
Purchaser  first  acquiring  possession  obtains  precedence,  40. 

of  defective  title,  takes  the  risk  on  himself,  457. 

Becorbinq,  obtaining  precedence  by,  283. 

Remainder  in  personal  estate  is  void  if  tenant  for  life  be  given  sbioloti 
power  of  disposal,  583. 

Sale,  delivery  sufficient  to  pass  title  to  chattels,  59. 

retention  of  possession  after,  450. 

separation  and  delivery  of  articles  essential  to  consummation,  450. 
Schoolmaster  exercises  judicial  functions  in  imposing  punishments,  419. 

liability  of,  for  punishing  pupils,  419. 

power  to  punish  pupils,  419. 
Set-off  in  favor  of  mortgagor,  270. 

Sheriff,  recitals  in  deed  of,  statute  requiring,  is  directory,  437. 
Statuie  of  Frauds,  promise  to  pay  the  debt  of  another,  614. 
Sunday,  contracts  made  on,  465. 
Surety,  right  of,  to  reach  fund  set  apart  by  principal,  264. 

subrogating  to  rights  of  creditor,  264. 

Time  is  essence  of  contract,  when,  278. 

TRANbFER,  fraudulent,  administrator  may  have  it  set  aside,  484. 
fraudulent,  binds  party  making,  484. 
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^tlSPASS,  possession  by  servant  does  not  preclude  owner  from  mnintaining. 

489. 
Trust,  adoption  and  enforcement  by  one  having  no  prior  interest,  25d. 

property  purchased  in  contravention  of,  256. 
Tbustee,  liability  for  neglect,  681. 

liability  for  misapplication  of  funds  by  oo-trustee,  581. 

Usage,  as  to  delivery  by  carrier,  303. 

Vendee,  forfeiture  by  failure  to  perform  acts  in  time»  278. 
time,  when  essence  of  his  contract,  278. 

Wm,  judgment  against  husband,  effect  on  her  estate,  261. 

terms  on  which  equity  will  aid  husband  to  obtain  possession  of  pfopeirty 
of,  260. 
Will,  deed  purporting  to  convey  what  grantor  shall  die  seised  of,  585i 

devise,  when  carries  the  fee,  502. 

land  devised  to  be  sold  may  be  taken  as  land  or  money,  60SL 

land  devised  to  be  sold,  when  judgment  binds,  502. 

Ax.  Dmo.  TOL.  XXZI—M 


4 
^ 


INDEX. 


ABANDOKMEHT. 

8«a  iHBimAIICK,  %i,li. 

ACKNOWLEDGMENT. 

„_-__— — '  A  Saxtarr,  ajtbb  thi  ExpnuTiOH  of  hia  tMB, 

of  »  deed  Meentod  while  in  office,  U  good,  u  having  nUtbni  bwk  toth* 
tfaiM  of  ewjwtioa.     Dot,  Latt  of  FoU^.  t.  BueeBior*  q/"  Diwam,  432, 
SmHabbied  Woheh,  10,  11,  12,  13,  14. 

ACTIONS. 
%m  OamnsAOT;  Coktractb,  8,  9, 11,  12;  Coktbibdtion;  Guaxduk  av» 
Wass,  1;  iHTAKCy,  3;  McraiciPU.  CoBPOKATioits,  1,  2,  8,  4,  S;  Nin- 
■AiKi^  Si  4,  0;  EBMAiyDEBs  AND  ExvKRBioNa,  3,  4;  TRnfASE;  Trotkr. 

ADMINISTRATORS'  SALES. 
8m  BxncTOBB  AND  ADiiDciaTRATOBS,  8, 4,  S. 

ADVERSE  POSSESSION. 
See  Co-TSKAXCT,  2. 

AGENCY. 
L  AnVT  DKAwnra  a  Bill  »  his  owhNakk,  withontetatiugtlutheacti 
M  iv«nt.  It  penooall;  Ikbte  thereon,  notwithiUnding  a  reqaeet  to  charge 
to  a  particnlar  aoconnt,  and  althongh  the  payee  knowi  him  to  be  an 
agent,  except  where  he  contiacta  in  betialf  of  the  goremmcDt.  IfevAali 
T.  Duntap,  45. 
t.  CHAKAcrxK  in  wmcH  ah  Aoiht  Acts  ih  Drawino  a  Bill  kav  bb 
Sbowv  ai  between  hinuelf  and  hia  principal,  .though  h«  may  be  pereoo. 
alljliabU.  to  ti,i,-.!  \:-!~.t,^.     II. 

Ej'l  selling.  Incident  to 

Bnaater,  and  wliEn;  lic  U  authunzi^i  hy  ii  letter  of  instractlona 

I  for  the  pnq^iwe  of  making  porchaaea  for 

Ikwfactor,  anil  not  mi  master,  in  drawing nch 

rc'liaaed  bj  him  with 
'.  jijna  from  the  owner, 
being  drawn  in  hia 
go  «f  hia  TCMal,  and 
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A.  Though  thx  Mastbb  ow  a  Vessel  Defasts  tbok  the  Strict  LxmE 
of  hlfl  iiiBtnictions  in  drawing  a  bill  for  parchaaes  for  a  shorter  date  tbaa 
he  ifl  authorized,  if  the  owner  or  his  administrator  claim  the  proceeds,  be 
can  not  deny  the  agency.    I<L 

ib  Principal  can  not  Maintain  Replevin  against  an  Agent  for  ^oods 
npon  which  the  latter  has  a  lien,  without  discharging  such  lien.     Id. 

7*  A  Physician  under  whose  Cars  a  man  places  his  wife,  some  distanoe 
from  his  own  residence,  is  presumed  to  have  authority  to  do  all  such 
acts,  and  adopt  such  course  of  treatment  and  operations  as  are  in  his 
ojrfnion  necessary,  without  previously  notifying  the  husband  of  an  in- 
tended operation;  nor  need  he  prove  to  the  satisfaction  of  the  jury,  thai 
the  operation  was  necessary,  or  that  it  would  be  dangerous  to  the  wife  to 
wait  until  her  husband  was  nutified.    McClcUlen  v.  Adanu^  140. 

ib  Aoxnt  is  Personallt  Ijablb  upon  his  Contracts,  as  such,  imleM  1» 
can  show  authority  to  bind  his  principaL    OUkupie  v.  Wtuon^  71& 

8m  BoNBfli  1;  Municipal  Corporations,  6;  Trusts  anp  TBunKn»  IL 

ANIMALS. 
See  Ferocious  Andcalb. 

APPROPRIATION. 
See  Eminent  Domain. 

APPURTENANCES. 
See  Deeds,  2. 

ARBITRATION  AND  AWARD. 

1*  Award,  the  Declaration  on,  need  only  state  so  much  of  the  award  if 
is  neoessary  to  show  plaintiffs  claim.    DooUUle  v.  Maleom^  671. 

JL  Award  is  Mutual  if  it  Directs  the  Patment  op  a  Spbodo  Sum  by 
one  party  to  another  without  directing  the  latter  to  execate  a  rsleasw,  or 
do  any  other  act.    Id, 

t.  Award  op  Payment  op  a  Sum  op  Monxt,  written  on  the  back  of  tbs 
arbitration  bond,  must  be  taken  to  settle  all  the  matters  thersin  sol^ 
mitted.    Id. 

4i  Conduct  op  Arbitrators  can  not  be  Impeached  by  plea  alleging  tbal 
they  made  their  award  without  hearing  all  the  legal  and  pertinoit  efi- 
denoe  o£fered  relative  to  the  matter  in  dispate,  or  that  they  deddsd  tht 
matter  upon  their  own  personal  knowledge  oonoeming  it*    Id, 

ARREST. 

L  Alteration  op  a  Warrant  op  Arrest  after  it  has  finally  left  the  hands 
of  the  magistrate  issuing  it»  l^  another  maglstnte,  before  whom  it  isrs- 
tomabley  by  his  addition  of  the  name  of  a  person  against  whom  it  ihAtt 
nm,  is  ill^{^,  and  the  warrant  will  not  justify  the  arrest  of  snohpeESOD. 
HadMB  V.  Yaungt  428. 

&  Warrant  must  Discribs  wrra  Certaintt  the  persona  whose  snreit  H 
rsquizes,  and  where  the  recitals  of  a  warrant  state  an  offenia  to  bavs 
been  committed  by  **  A  B.  and  company, **  and  theraopon  ths  wainat 
oommands  the  arrest  of  "said  company,"  the  desoription  is  too  uMMitib 
to  Justify  an  anestb    Id. 
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8b  AXBBST  IB  CoHSTiTUTRD  whe73  there  has  been  safamisBioii  to  an  anthority 
over  one's  person  asserted  by  virtae  of  a  pretended  warrant.    Id. 

ASSIGNMENTS. 

1*  .AflSiozmNT  FOR  BsNitrr  ov  Cbsditobs  may  lawfully  give  prefer- 
ence to  certain  of  their  namber.    SkipioUh  ▼.  Ctavningham^  642. 

SL  ABSiONifsirr  Ezaotiko  a  Rxlbasb  of  their  demands  by  creditors,  as  % 
condition  precedent  to  their  sharing  its  benefits,  is  valid,  if  the  assign- 
ment is  of  the  whole  of  the  debtor's  property,  and  the  fund  so  created  is 
directed  to  be  applied,  in  Md,  in  discharge  of  the  debts  due  assenting 
creditors.    Id, 

%m  Fbovision  in  an  Assiqnmbnt  fob  Bknxfit  07  Cbsditobs,  that  repay- 
ment shall  be  made  to  the  assignor  of  the  surplus  left  after  the  complete 
discharge  of  the  debts  of  all  assenting  creditors,  is  void,  in  so  far  as  it 
attempts  to  protect  such  surplus  from  the  claims  of  the  non-assenting 
ereditors;  but  will  not  invalidate  the  assignment  as  to  the  assenting 
creditors.    Id, 

Am  Gbeditobs  Lbit  Unsioubed  bt  an  Assionmknt  are  entitled  to  an  ao- 
count  of  the  property,  in  order  that  it  may  be  determined  whether  tfaera 
is  any  surplus  out  of  which  to  pay  their  indebtedness.    Id, 

See  CoNSPiBAOT,  1,  2,  3. 

ASSUMPSIT. 

See  CONTKIBUTION. 

ATTACHMENTS. 

L  Dbolabations  of  a  Sebvant  im  Possession  of  Chattels  attached  for  hlf 
debt  that  they  are  his  property,  are  inadmissible  against  his  master,  in 
an  action  against  the  attaching  officer.    Abbott  v.  HutchinSy  59. 

S.  OwNEB  OF  Chatteu  IN  POSSESSION  CAN  NOT  MAINTAIN  Replevik  againsl 
an  officer  wrongfully  attaching  them  as  the  property  of  a  third  persoOi 
though  he  has  given  a  receipt  promising  to  deliver  them  to  the  officer  tm 
demand,  but  not  admitting  property  in  the  attachment  debtor.  LcUhrof 
y.  Cook,  62. 

IL  BacsiFTOB  OF  Pbopebtt  Attached  while  in  his  possession  as  the  pruperij 
of  another,  may  show  in  an  action  on  the  receipt  that  he  is  the  ownsTt 
there  being  no  admission  to  the  contrary  in  the  receipt    Id, 

See  Exemptions;  Levy;  Shebiffs. 

ATTORNEY  AND  CLIENT. 

L  Attobnet  fob  Pabtt  to  Action  has  no  AuTHORmr  to  AssiaN  JuDomm 
rendered  therein  for  his  client.    Boren  v.  McOeliee,  695. 

%  Attobnet  mat  be  Required  bt  the  Coubt  to  Show  his  Authobitt  to 
represent  the  party  for  whom  he  appears.     Tally  v.  Reynolds,  737. 

S.  Pabtt  Qubstionino  Attobney's  Authobitt  must  show,  by  affidavits^ 
facts  sufficient  to  raise  a  reasonable  presimiption  that  he  is  acting  without 
authority.    Id, 

4  Attobnet  whose  Authority  is  Questioned  must  Show  that  he  has  been 
employed  by  the  party  for  whom  he  appears;  and  where  there  is  no  evi- 
dence of  such  employment,  he  will  not  be  permitted  to  prosecute  the  snilk 
Id. 
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6.  Ajv  Attornkt  has  a  Lijsn  upon  the  judgment  and  execution  of  hia  o&ent^ 
■B  against  the  debtor,  with  notice,  for  his  servicee  and  disbuiBementB  m 
the  progress  of  the  suit,  which  courts  of  law  and  equity  will  protecti  an]>- 
ject  to  the  equitable  rights  of  others.     Andreios  v.  Moru^  752. 

g,  Whxrb  an  Attorney,  having  Obtained  a  Judgment  in  favor  of  his  «di^ 

ent,  who  had  no  other  property,  claimed  a  lien  thereon  for  his  fees  and 

disbursements,  and  gave  notice  of  such  claim  to  the  creditor  and  debfeoc; 

and  subsequently  the  latter  paid  the  judgment,  regardless  of  the  sttor- 

ney's  claim,  the  latter  may,  notwithstanding  such  payment,  proceed  ^rilift 

the  execution  against  the  debtor,  to  the  extent  of  the  fees  and  diibiizv^ 

me&ts.    Id, 

See  Equtit,  3. 

AWARDS. 
See  Abbitration  and  Awabd. 

BANKRUPTCY  AND  INSOLVENCY. 

L  Ihbolvsnt  Dxbtob  has  a  Lboal  Right  to  give  a  preference  to  one  cradifeor 
'  over  another.     Woodbury  v.  Bowman,  40. 

fl.  MoNKT,  Notes,  etc.,  Left  with  a  Thii;d  Person  by  an  insolvent  debtOTt 
contemplating  suicide,  with  a  letter  inside  the  bundle  directed  to  one  ol 
his  creditors,  stating  that  they  are  to  be  appropriated  to  payment  of  bla 
claims,  and  that  if  anything  is  left  it  is  to  go  to  the  debtor's  duldxen,  if 
delivered  to  the  creditor  by  the  person  with  whom  they  are  left  after  tins 
debtor's  death,  may  be  retained  by  such  creditor  as  against  the  oiher 
onditors  so  far  as  necessary  to  satisfy  his  claims.     Id, 

BANES  AND  BANKING. 
See  Usage. 

BILLS  OF  laADINO. 
See  Common  Carriers,  6,  7. 

BONA  FIDE  PURCHASERS. 

L  Subsequent  Purchaser  for  Valuable  CoNsiDERAXioN.^^lliMe  wocdib 
when  used  in  a  statute,  mean  a  subsequent  bona  fide  purchaser  for  viJa- 
able  consideration.     Van  Rensselaer  et  al  v.  Clark,  280. 

t.  Purchaser  with  Actual  Notice  of  a  Prior  Deed  acquires  title  subjeel 
to  such  deed,  though  his  deed  be  first  recorded,     id. 

X  Two  Conveyances  from  the  Same  Grantor  being  on  record  for  the 
land,  all  purchasers  are  chargeable  with  constructive  notice  of  each  deed 
from  the  time  that  it  is  filed  for  record.  Therefore,  one  who,  after  both 
deeds  are  recorded,  acquires  title  under  the  second  deed,  though  it  bs 
first  recorded,  is  not  protected  from  a  prior  deed,  unless  the  grantee  hi 
the  second  deed  had  no  actual  notice  of  the  first.    I(L 

See  Conditional  Sales. 

BONDS, 

L  Bond  Executed  wfth  Blank  for  Insertion  of  its  Amoxtnt  is  not  a  d«st^ 
nor  can  it  be  made  such  by  the  filling  of  the  blank,  by  an  agent  aathiv^ 
iaed  by  parol.     Davenport  v.  SUujJd,  420. 
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BoRXM  WITH  ▲  Wabbart  ov  AiTOBiTXT  to  coiifess  judgment  given  to  secure 
the  purohaee  money  of  land,  are  but  a  personal  security  until  Judgment 
is  entered  upon  them,  and  create  no  lien  upon  the  land  sold.  Brawn  ▼. 
McCormkk^  4SI^. 

AMsasjoiixa  and  Awabd,  3;  Exbcutobs  and  Admikistbatobs,  3;  0am- 
nro,  2;  Rsstbaiht  or  Tbadb;  Subetib& 

BOUNDARIES. 

1.  MoBTUMXincs  CoNTBOL  GouBSBS  AND  DisTANORS,  whcre  there  is  «  confliot 
in  determining  the  land  conveyed  by  a  deed.     Frost  v.  Spaulding,  160. 

S.  Idxm. — In  a  deed  the  land  was  bounded  by  a  line  running  northerly  to 
li.'s  land,  **  thenoe  south-easterly  by  said  M.'s  land  thirty-eight  and  one 
half  rods  to  a  stump  and  stones;"  by  laying  out  the  land  between  the  two 
monuments,  it  would  have  a  gore  between  it  and  M.*b  land,  and  it  was 
held  that  this  gore  did  not  pass  by  the  deed.     Id. 

S»  Ihoonsistbnt  Bo(7ndabi£S  in  Deed,  Which  One  of,  Rkxainbd.— Where 
the  boundaries  mentioned  in  a  deed  of  conveyance  are  inconsistent  with 
each  other,  those  are  to  be  retained  which  best  subserve  the  prevailing 
design  manifested  on  the  face  of  the  deed,  and  the  least  certainty  must 
yield  to  the  greater  certainty  in  the  description.  White  v.  Oay,  224. 
Am  Divisional  Line  between  Different  Propbietobs  of  an  entire  lot|  in 
possession  of  separate  parcels  thereof,  is  established  by  their  acquiesoenoe 
therein  for  fifteen  years.  Beecher  v.  Par  melt,  633. 
fL  8uGH  Line  will  be  Ck>NsiDERED  as  Dbawn  thbouoh  the  Centeb,  leav- 
ing the  two  parts  as  nearly  equal  and  similar  as  possible,  .unless  the  par- 
tisa  manifest  their  acquiescence  in  a  line  drawn  in  some  other  way.    Id^ 

BRIDGES. 
See  Cobforationb,  1. 

CHILDREN. 
See  Devises,  11,  12,  13, 14. 

COMMON.  CARRIEBS. 

L  Diuvxbt  bt  Cajuoxb  must  be  to  the  Consioneb  Pebsonallt,  nnlsn 
some  usage  or  agreement  is  shown  to  the  contrary.  Oibton  v.  CtUwar  and 
Brown^  297. 

fl.  Uniform  Usage  and  Coubse  of  Business  on  the  part  of  the  proprietors 
of  a  stage  line,  to  leave  goods  at  their  stage-houses,  to  be  called  for  by 
the  consignees,  may  be  proved  to  relieve  them  from  liability  for  not  de- 
livering the  goods  to  a  consignee,  nor  giving  him  notice  of  their  arrivaL 
Id. 

i.  Common  Carriers  are  Liable  for  the  Loss  by  Fire  of  goods  intrusted 
to  them  for  transportation,  though  they  are  steam  carriers  and  therefore 
obliged  to  use  fire  to  propel  their  vehicles  of  transportation.  AdminU" 
tratOTB  of  PoUton  v.  Magrath,  552. 

4b  Custom  to  Impose  a  Restriction  upon  a  general  rule  of  law  must  be 
oertain,  reasonable,  and  of  such  general  practice  that  the  inference  is 
fair  that  both  of  the  contracting  parties  contracted  with  reference  theretOi 
Id. 
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6.  OwKEBS  or  ▲  Vbssel  Transportino  Goods  tor  Hzbx  an  oommoii 
rien,  and  are  liable  as  snch.    Crobsy  v.  F%tch,  745. 

8.  Bill  of  Ladiko  wherein  the  "dangers  of  the  seas"  are  excepted,  d( 
not  limit  or  qualify  the  liability  of  c^pownera  as  common  camera,     ftL 

7*  AiOi  or  God,  Inevitablx  Aocidsnt,  dangers  of  the  aea,  etc.,  are  ezpirea- 
nooB  of  very  similar  import,  and  excuse  a  loss,  whether  they  are 
peated  in  a  bill  of  lading  or  not.    Id. 

$,  Whxrb  thb  Usual  Bouts  or  Vbssels  from  New  York  to  Norwich 
through  Long  Island  sound,  the  fact  that  navigation  in  the  sound 
obstructed  by  ice,  was  held  not  to  justify  a  vessel  in  departing  from  thaA 
route,  and  going  upon  the  open  sea  to  the  south  side  of  Long  Island*  but 
that  such  departure  amounted  to  a  deviation  without  reasonable  neoeaaityy 
and  made  the  owners  liable  for  a  loss  occasioned  by  dangers  of  thesea.    Idm 

i.  Whethkr  THBRjfi  HAS  BEEN  A  Devl^tion  or  not  18,  upou  given  faota,  m 
question  of  law  for  the  court  to  determine.    Id. 

10.  Where  the  Usual  Route  for  vessels  bound  from  New  York  to  Norwidi 
ii  through  Long  Island  sound,  no  usage  for  such  vessels  to  perform  their 
voyages  on  the  south  side  of  Long  Island,  when  the  navigation  of  tha 
sound  is  obstructed  by  ice,  will  justify  the  master  of  a  vessel,  bound  on 
■noh  a  voyage,  in  taking  the  latter  course  during  such  obstruction,  in- 
stead of  waiting  in  New  York  until  the  usual  navigation  becomes  frea^ 
unless  such  usage  is  general,  and  of  so  long  a  standing  as  to  have  been 
generally  known.     Id. 

XL  Where  a  Person  who  Shipfed  Goods  upon  board  of  a  vessel  for  traoi- 
portation,  upon  being  informed  of  the  course  of  the  voyage  taken, 
effiBcted  an  insurance  of  the  goods  shipped,  and,  after  a  loss,  demanded 
payment  of  the  policy,  neither  such  insurance,  nor  demand  of  paymant^ 
is  any  evidence  of  the  consent  or  acquiescence  of  the  shipper  in  tiM 
«HiX8e  of  the  voyage.    Id. 

COMPOUNDING  CRIMES. 
See  Consideration,  1,  4,  6. 

CONDITIONAL  SALES. 

L  Pu&tiHABS  rROM  Conditional  Vendee  or  Chattel.— Where  a  oontraol 
lor  the  sale  of  a  chattel  is  entered  into,  and  the  property  is  deliversd 
upon  condition  that  the  title  shall  not  pass  until  payment  in  certain  in- 
stallments shall  be  fully  made,  but  that  the  vendee  in  the  mean  time  is 
to  have  possession,  the  vendor  giving  a  bill  of  sale  making  no  mention  of 
the  condition,  and  utating  that  he  warrants  the  property  free  from  "  in- 
oumbrances  and  tliat  he  has  received  payment  by  notes,"  and  the  pur- 
chaser giving  back  a  written  acknowledgment  containing  a  full  statement 
of  the  conditions  ot  the  bargain,  this  constitutes  a  conditional  sale,  and 
the  title  remains  in  the  vendor  until  payment;  and  if  the  transaction  is 
free  from  fraud,  a  subsequent  bona  fide  purchaser  from  the  vendee  befors 
the  condition  is  complied  with,  having  no  notice  of  the  condition,  but  re> 
lying  on  the  bill  of  sale,  gets  no  title  as  against  the  conditional  vendor* 
and  is  liable  in  trover  after  a  demand.    Lane  v.  Borland,  33. 

E  Ir  SUCH  Transaction  be  Regarded  as  a  Sale  and  Mortgage  back,  tha 
mortgage  must  nevertheless  prevail  against  a  bona  fide  purchaser  from  the 
mortgagor  in  possession,  though  he  has  no  notice  of  the  mortgage,  id. 

See  Sales,  I. 


Ln>EX.  793 

CONFLICT  OP  LAWS. 

L  CoNSTBUOTiON  AND  VALiDiTir  OF  PsRSONAL  CoNTBAGTS  depend  on  the  lawB 
of  the  place  where  they  were  made,  unless  they  were  entered  into  with  the 
Tiew  of  being  performed  elsewhere.     Chapman  v.  Bobertmm  et  aL,  264. 

S.  Tbansfxb  of  Lands  ob  otheb  Heritable  Pbopebtt,  and  the  creation  of 
liens  thereon,  is  governed  by  the  laws  of  the  place  where  snch  property 
is  situate.    Id, 

1.  Lex  Loci  Rei  Bttm  also  detennines  whether  the  property  is  to  be  consid- 
ered as  real  or  heritable.    Id. 

i.  Place  of  Payment  is  Pbesttmed  to  be  where  obligee  resides  or  is  found. 
Id. 

Bw  MoBTOAOE  Valid  bt  the  Laws  of  thk  Place  where  the  lands  are  sita- 
ated,  and  where  it  was  executed,  can  not  be  avoided  because  it  oonflioti 
with  the  usury  law  of  the  country  where  the  mortgagee  resides,  and 
where  the  money  ia  payable.     Id, 

6L  A  Creditor,  upon  a  Loan  of  Monet  Made  in  New  York,  may  stipulate 
for  the  highest  rate  of  interest  permitted  by  our  laws,  though  such  rate  is 
higher  than  that  sanctioned  by  the  law  of  the  place  where  payment  is  to 
be  made.     Id. 

7.  Lex  Loci  Contractus  Determines  the  Nature  and  Construction  of  a 

contract,  unless  such  contract  is  made  with  a  view  to  performance  in  an« 
other  place.     Baxter  v.  WUleyt  623. 

8.  Title  to  Land  is  Determined  by  the  Law  of  the  Place  where  it  is 

Situated.    Id. 

CONSIDERATION. 

L  Promissory  Note,  the  Consideration  of  which  is  Comfoundino  of  ▲ 
Penalty,  or  the  suppressing  of  a  criminal  prosecution,  is  void.  Toion  qf 
Hinesburgh  v.  Sumner,  599. 

%  Consideration,  Promise  of  Indemnity,  When  Void  for  Want  of.-« 
Where  one  for  whom  another  is  surety  procures  a  third  person  to  sign  a 
promise  of  mdemnity  to  such  surety,  and  there  is  no  new  consideration 
for  such  promise,  .and  it  is  not  made  in  pursuance  of  any  contract  en- 
tered into  at  the  time  of  the  original  contract,  the  promise  to  indemnify 
is  void  for  want  of  consideration.     Bix  v.  Adams  and  Throopy  619. 

1»  Promise  to  Ksmaix  Surety  for  Another  for  Indefinite  Time  is 
not  sufficient  consideration  for  a  promise  to  indemnify  such  surety.     Id, 

4b  FuoirrvE  from  Justice,  Who,  being  About  to  be  Arrested  and  sur- 
rendered in  obedience  to  the  laws  of  Vermont,  pays  money  and  other 
property  to  the  party  aggrieved,  for  the  purpose  of  compounding  and 
stifling  the  prosecution,  can  not  recover  back  such  money  or  property. 
Dixon  V.  Ohnsted,  629. 

Ik  Both  Parties  are,  in  such  Cas^  in  Pari  Deucto,  and  the  law  will 

not  aid  either.    Id, 

See  Contracts,  9,  10. 

CONSPIRACY. 

!•  Where  Two  Persons  Conspire  with  a  third  to  defraud  the  hitter's  cred- 
itors, and  in  pursuance  thereof  take  an  assignment  of  his  property  and 
aid  him  in  leaving  the  state,  they  are  liable  in  an  action  apon  the  case  to 
such  creditors.     Mottv.  Danforih,  468. 
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ABANDONMENT. 
See  Insuravob,  2,  4»  6. 

ACKNOWLEDGMENT. 

AOKVOWLIDOiailT   BT    A    SHERIFr,   AITER   THB    EZFISATION   of   hlS   teiBIa, 

of  a  deed  executed  while  in  office,  is  good,  as  having  relation  back  tothft 
time  of  ezeoation.    Doe^  Leasee  of  Foster,  v.  Executors  qf  Dugan^  432* 
See  Marbied  Women,  10,  11,  12,  13,  14. 

ACTIONS. 

Bta  CoHBFisAinr;  Cortbaots,  8,  9,  11,  12;  Coktbibution;  Quabdian  avii 
Wabd,  1;  Intakoy,  3;  Municipal  Cobpobations,  1,  2,  3»  4»  6;  Nni- 
MAJfCE,  dy  4»  5;  Rehaindebs  and  Reversions,  3,  4;  Tbespass;  TBoym. 

ADMINISTRATORS'  SALEa 
See  BzBOUTOBs  and  Administrators^  8,  4»  6. 

ADVERSE  POSSESSION. 
See  Co-tenancy,  2. 

AGENCY. 

L  AnHT  Bbawino  a  Bill  in  his  own  Name,  without  stating  that  heacte 
M  agent,  is  personally  liable  thereon,  notwithstanding  a  request  to  charge 
to  a  particular  account,  and  although  the  payee  knows  him  to  be  an 
agent,  except  where  he  contracts  in  behalf  of  the  govemmoDt.  NewhaU 
▼.  Dujdapy  45. 

ti  Chabactkr  in  which  an  Agent  Acts  in  Drawing  a  Bill  may  be 
Shown  as  between  himself  and  his  principal,  .though  he  may  be  person- 
ally liable  to  third  persons.     Id, 

I.  Master  of  a  Vessel  has  no  Power  of  Boting  and  selling,  incident  to 

his  office  as  master,  and  where  he  is  authorized  by  a  letter  of  instructions 

from  the  owner  to  draw  bills  for  the  purpose  of  making  purchases  for 

such  owner,  he  acts  as  agent  or  factor,  and  not  as  master,  in  drawing  such 

bills.    Id. 
4.  Master  of  a  Vessel  has  a  Lien  upon  property  purchased  by  him  with 

the  proceeds  of  a  bill  drawn  under  a  letter  of  instructions  from  the  owner, 

npon  which  he  is  personally  liable,  by  reason  of  its  being  drawn  in  his 

own  name,  though  directed  to  be  charged  to  the  cargo  of  his  vessel,  and 

lien  is  not  divested  by  the  owner's  death.    Id, 
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CORPOEATIONS. 

1.  Bbidoe  Corporation  13  Liable  for  an  Injury  occasiozied  to  the  hone  of 
a  passenger  over  such  bridge  by  defects  in  the  way  leading  thereto  from 
the  public  highway  which  it  has  adopted  as  part  of  said  bridge,  where 
it  is  required  by  the  statute  under  which  it  is  incorporated  to  keep  the 
bridge  in  repair.      WaUon  v.  Proprietor  qf  Lisbon  Bridge,  49. 

2;  Corporation  mat  be  Private,  though  its  charter  contain  provisions  of  a 
public  character,  introduced  solely  for  the  public  good,  as  a  genenl 
police  regulation  of  the  state.  Regents  of  the  University  qf  Marylamd  v. 
Williams,  72. 

8.  Police  or  Sanitary  Regulation  in  the  Charter  of  a  medical  institu- 
tion, providing  for  the  examination  and  licensing  by  such  institution  of 
persons  seeking  to  practice  medicine,  and  for  the  payment  of  a  fee  thoe- 
f or,  and  imposing  a  fine  for  practicing  without  such  license,  creates  no 
vested  right  in  the  corporation  which  will  prevent  a  repeal  of  such  r^;a- 
lation.    Id, 

4.  Corporation  Aooreoatb  is  an  Artificial  Intellectual  Beiko^  the 

mere  creature  of  the  law,  composed  generally  of  members  acting  in  their 
natural  capacity,  but  it  may  be  composed  of  persons  acting  in  a  political 
capacity  as  members  of  other  corporations.     Id, 

6.  Act  of  1812,  Creating  the  Corporation  of  the  "Regents  of  the  uni- 

versity of  ^laryland,**  did  not  destroy  or  merge  in  it  the  corporation  of 
the  "Regents  of  the  college  of  medicine,"  existing  under  the  act  of  1807, 
but  both  continue  as  separate  and  distinct  corporate  bodies,  with  unim- 
paired rights  and  franchises,  their  respective  powers  being  entirely  com- 
patible.   Id, 

8.  Public  Corporation  is  one  Created  for  Political  Purposes  and  with 

political  powers,  to  be  exercised  for  the  public  good  in  the  administra- 
tion of  civil  government,  and  is  subject  to  the  control  of  the  legisla- 
ture.    Id, 

7.  Corporation  of  "Regents  of  the  University,"  etc,  is  not  a  paUis 

corporation.    Id, 

5,  Subsequent  Endowuent  of  a  private  eleemosynary  corporation  by  the 

state  does  not  constitute  it  a  public  corporation.    Id, 

9.  Authority  to  Ralsb  Money  by  a  Lottery  does  not  constitute  an  endow- 

ment of  such  an  institution.    Id, 

10.  Corporation  Established  for  a  Pubuc  End  is  not  necessarily  a 
public  corporation.     Id, 

11.  Government  has  no  Right,  with  Respect  to  Eleemosynary  Corpo- 
rations, to  inspect,  regulate,  or  control  them  or  their  funds  and  fran- 
chises as  it  has  in  the  case  of  public  corporations,  but  that  power  resides 
in  the  viBitors.     Id, 

12.  Incorporated  Colleges  and  Academies,  endowed  with  property  by 
public  or  private  donation,  are  private  eleemosynary  corporations,  and  of 
this  character  is  the  corporation  of  *' Regents  of  the  university.'*    Id, 

13.  Regents  of  the  University  of  Maryland  are  the  Visitors  of  thai 
corporation.     Id, 

14s.  Offer  of  an  Acr  Amending  the  Charter  of  a  corporation,  for  the  so- 
ceptance  of  such  corporation,  is  implied  without  express  words,  in  the 
passage  of  the  act;  but  where  the  act  abolishes  the  corporation  and 
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tnuLsfers  its  franchises  to  another,  there  is  nothing  for  the  corporation  to 
accept.     Id, 

15.  ASSSSST  OF  A  Ck>RFOBATION   TO   AK  ALTERATION  OF  ITS  ChARTEB  may  be 

ix^erred,  without  any  Mrritten  instniment  or  vote,  from  acts  demonstrative 
of  such  assent.  Id, 
18.  Acts  from  Which  such  Assent  will  be  Inferred  must  be  corporate 
acts,  acts  of  the  corporation  or  of  its  authorized  officers  or  agents,  and 
the  unauthorized  acts  or  declarations  of  individual  members  of  the  cor- 
poration, in  taking  positions  under  the  new  act,  or  the  like,  furnish  no 
evidence  of  such  assent.    Id, 

17.  Non-user  or  Misuser  of  corporate  franchises  has  never  been  held  suffi- 
cient to  authorize  the  granting  the  same  franchises  to  others,  before  a  for- 
feiture has  been  judicially  declared.    Id, 

18.  Surrender  of  Ck)RF0RATE  Franchises  is  not  to  be  presumed  from  non- 
user;  that  can  only  be  effected  by  deed  to  the  state.    Id, 

19.  Assent  to  Act  Dissolving  Corporation  will  not  be  presumed  from  mere 
non-user  of  its  franchises.    Id, 

20.  Bbsionation  of  an  Office  in  a  corx>oration  may  be  made  either  by  ex- 
press agreement  between  the  officer  and  the  corporation,  or  by  an  implied 
agreement  from  his  being  elected  to  another  office  incompatible  with  it. 
Id, 

21.  Bt  "Another  Incompatible  Office  "  is  meant  another  office  in  the  same 
corx>oration.     Id, 

22.  Taking  a  Situation  under  a  Void  Charter  or  act  of  incorporation  is 
not  a  resignation  of  a  situation  in  another  existing  corporation.     Id, 

23.  The  Fact  of  Incorporation  having  been  Shown,  the  burden  of  showing 
a  dissolution  of  the  corporation  rests  upon  those  who  wish  to  establish 
such  dissolution.     Id, 

2i.  A  Corporation  is  Composed  of  distinct,  definite  integral  parts,  where 
each  faculty  consists  of  a  definite  number  of  men;  and  to  constitute  a 
corporate  meeting,  the  attendance  of  a  majority  of  the  members  of  each 
class  is  necessary.    Id. 

25.  Non-user  or  Misuser  on  the  Part  of  a  Corporation  can  not  be  taken 
advantage  of  in  a  collateral  action.     Id, 

See  Constitutional  Law,  2, 3, 4, 5;  Evidence,  2;  Municipal  Gobporationb; 

Pleading  and  Practice,  2,  3;  Witnesses,  1. 

CO-TENANCY. 

1.  Pubohase  at  Execution  Sale  by  one  Co-tenant  of  the  estate  of  the 

other,  is  valid,  and  raises  no  resulting  trust  in  the  purchaser  in  behalf  ot 
the  vendor.     Baird  v.  Baird'8  IleirSf  399.. 

2.  Exclusive  Possession  of  One  Tenant  in  Common,  under  a  conveyance 

of  his  co-tenant's  estate,  though  the  conveyance  is  ineffectual,  added  to 
the  fact  that  he  notoriously  claims  the  whole  estate  in  severalty,  consti- 
tutes an  adverse  possession  which  length  of  time  will  ripen  into  indefea- 
sible title.    Id, 

S.  Partners  are  Joint  Tenants,  and  not  tenants  in  common,  of  lands  pur- 
chased with  partnership  funds.     Id, 

A.  One  Tenant  in  Common  can  not  Convey  a  Portion  of  his  Interest 
in  the  common  estate  by  metes  and  bounds;  the  conveyance  in  such  case 
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shonid  be  of  an  aliquot  portion  of  the  tenant's  entire  interest    Smitk  t. 
Benwn,  614. 
5.  Levt  of  Execution  on  Pakt  of  Intbrxst  of  Onb  Tbitant  ik  Commom, 
made  upon  such  tenant's  entire  interest  in  a  portion  of  the  estate  d^ 
■cribed  by  metes  and  bounds,  is  void.     Jd. 

See  DowKB,  5;  Partitiom. 

COVENANTS. 

1.  NoN-PBRFORMANCB  OF  AN  ExpBESS  COVENANT  can  be  e'xcused  only  hf 
showing  that  its  performance  is  unlawful,  or  has  been  rendered  impoaaibia 
by  the  intervention  of  causes  beyond  human  control.  Morrow  v.  Oamp- 
beU,  704. 

S.  Pbrformanob  of  AN  Express  Covenant  is  not  Excused  by  the  £act 
that  subsequent  lawful  acts  of  third  persons  have  rendered  it  impossibles 
Thus,  where  a  sheriff  who  has  seized  property  of  an  execution  debtor,  in 
the  hands  of  a  third  person,  agrees  with  the  latter  that  he  will  give  him 
possession  of  the  property  on  his  paying  the  amount  of  the  execution,  tha 
sheriff  is  not  excused  by  the  fact  that  the  levy  of  subsequent  execatiooa 
npon  the  property  has  rendered  it  impossible  for  him  to  deliver  posaas- 
aion.    Beid  v.  Edwards,  720. 

Married  Woken,  3. 

CRIMINAL  LAW. 

1.  Evidence  of  Deceased's  Violent  Character  on  Indictment  fob  Man- 
slaughter.— Evidence  is  inadmissible  in  favor  of  one  on  trial  for  man- 
slaughter,  that  the  deceased  was  addicted  to  drink,  and  was  a  quarrel- 
some and  dangerous  man  when  under  the  influence  of  liquor,  althon|^ 
it  appears  that  he  had  been  drinking  on  the  day  of  the  killing,  whers 
there  is  no  evidence  of  provocation  or  excuse  for  the  killing.  State  v 
Field,  62. 

S.  Obtaining  Charitable  Donation  bt  False  Pretenses  and  miarepra- 
aentations  is  not  indictable.    People  v.  doughy  303. 

See  Jubt;  Libel,  1,  2,  3,  4,  5,  6,  7;  Nuisanob,  L 

CURTESY. 
See  Devises,  1,  4. 

DAMAGES. 

1.  Mbasxtbb  of  Damages  for  thb  Loss  of  a  Horse  whose  death  was  caoaed 

by  a  defect  in  the  defendant's  bridge,  includes  not  merely  the  value  ol 
the  horse,  but  moneys  prudently  expended  in  attempting  to  cure  him. 
Watson  V.  Proprietors  qf  Lisbon  Bridge,  49. 

2.  Special  Damages  Arising  from  Breaking  up  an  Establishment  and 

moving  with  family  and  furniture  to  other  premises  which  the  defendant 
had  agreed  to  lease  to  plaintiff,  may,  though  not  specially  alleged,  be  re- 
covered, in  an  action  for  refusing  to  deliver  possession  and  make  the 
lease.  Driggs  v.  Dvoight,  2S3. 
S.  Measure  of  Damages  for  not  Giving  a  Lease,  is  the  actual  value  of  tha 
bargain  plaintiff  has  marie,  and  is  not  confined  to  the  difference  betwaaa 
the  rent  agreeu  to  be  paid  and  the  actual  value  of  the  rent.     ld» 
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4b  Damages  in  £jbotmznt  can  not  be  Regovebbd  nnlesB  there  is  a  reooveiy 
of  the  land.    Smith  v.  Benson^  614. 

See  CoNSPmACT,  3;  Sbt-ovf,  2. 

DAKGEBS  OF  THE  SEA. 
See  Common  Cabriebs,  6,  7,  8. 

DECLARATIONS. 
See  Attachmenis,  1;  Evidenge,  3,  4,  6;  Pabxnebship,  ?• 

DECREK 
See  Pleading  and  Pbactioe,  8,  9. 

DEDICATION. 

L  Highway  mat  be  Dedicated  in  Massachusetts  by  consent  of  the  owner 

and  acceptance  by  the  public.    Hohba  v.  LoweU,  145. 
2.  Dedication  mat  be  Pbesdmed  from  circumstances  from  which  the  eon- 

sent  of  the  owner  of  the  soil  may  be  inferred.     Id, 
IL  To  Bender  the  Public  Liable  for  Injurt  on  Dedicated  Highwat, 

whether  formal  acceptance  by  public  necessary,  qware  t    Id, 
Am  AocEPTAKCE  BT  PuBLio  ARISES  where  the  municipal  authorities  do  not 

pxmish  the  obstruction  of  an  old  highway,  and  the  people  use  the  new 

one.     Id, 

6.  Deed  or  Written  Grant  is  not  Necessart  to  establish  dedication  of 

commons  or  highways  to  public  use;  nor  is  it  necessary  that  there  should 
be  a  grantee  in  existence,  to  take  the  fee  out  of  which  the  incorporeal 
hereditament  is  to  arise,  at  the  time  of  the  supposed  dedication.  Viek 
V.  Mayor  and  Aldermen  qf  VieJaburg,  167. 
••  Interests  of  Those  Beneficiallt  Entitled  to  Easements  or  dedica- 
tions of  a  public,  charitable,  or  religious  character,  are  not  allowed  to 
lapse  or  iaJl  for  want  of  what  is  technically  called  a  person  to  take  the 
legal  title;  but  the  public,  in  whose  favor  the  strict  rules  applied  to  like 
transactions  between  individuals  are  relaxed,  must  be  a  material  party 
to  the  act  out  of  which  its  interest  is  supposed  to  arise.    Id, 

7.  Parties  are  as  Necessart  to  a  Dedication  as  to  a  private  grant.  Id, 

8.  Acts  of  Proprietors  within  Inhabited  Cities  and  villages  of  established 

boundaries,  by  which  a  dedication  is  established,  must  be,  either  in  them- 
selves, or  from  the  relations  of  the  parties,  of  an  open,  palpable,  delib- 
erate, and  public  character.    Id, 

Ol  Ko  Particular  Form  is  Necessart  in  dedication  of  land  to  a  public  use; 
the  assent  of  the  owner,  and  the  fact  of  its  being  used  for  the  purpose 
intended,  are  all  that  is  required.    Id, 

IOl  Mere  Intention  of  Proprietor  of  Urban  Lands  to  dedicate  them  to 
a  public  use  do  not  amount  to  a  dedication  thereof,  nor  are  his  strictly 
private  acts  or  declarations  to  be  regarded  as  evidence  of  such  dedica- 
tion.   Id, 

IL  Public,  Composed  of  Indiyiduaus  Who  Come  in  bt  Acts  of  DiasEiany 
and  intrusion,  subsequent  to  a  dedication  of  urban  property  by  the 
owner,  can  not  be  regarded  as  the  objects  of  his  bounty  and  regard.   Id, 

See  Nuisance,  1. 
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DEEDS. 

1.  In  the  Intebfbxtation  of  Deeds  Am)  Instruments  in  writing,  oomiti 

are  bound  to  effeotoate  the  intention  of  the  parties,  if  it  can  be  done  oon- 
siatently  with  the  rales  of  law.     Frost  v.  SpatUcUng,  160. 

2.  Description  in  Conveyance,  Effect  of. — ^A  description  in  a  conveyance, 

in  these  words:  "A  certain  tenement,  to  wit,  one  half  of  a  corn-mill,  sit- 
uated in  Washington,  in  lot  Ko.  1,  with  all  the  privileges  thereto  belong- 
ing,** is  sufficient  to  pass  the  mill,  the  land  on  which  it  stands,  and  such 
water  privileges  as  are  necessary  to  the  use  of  the  milL  Oibson  v.  Brod> 
way,  200. 
I.  Term  Lot,  When  Used  Unqualifiedlt,  Means  a  lot  in  a  township^  as 
duly  laid  out  by  the  original  proprietors,  especially  if  it  is  said  to  be  a 
lot  in  a  certain  range  or  right.     Wlute  v.  Oay,  224. 

4.  BsFUGNANT  CLAUSE  IN  DESCRIPTION,  When  REJECTED. — ^Where  azi  es- 

tate is  clearly  and  explicitly  described  in  a  deed,  and  a  subsequent  clause 
is  added  as  further  descriptive  of  it,  but  which  is  of  doubtful  import,  or 
repugnant  to  the  first  clause,  such  latter  description  will  be  rejected.   Id, 

6.  Delivery  of  Property  is  Constituted  by  such  Acts  as  transfer  tha 
right  of  dominion  and  control  over  it,  and  therefore  delivery  of  a  deed 
authorizing  the  ezerdse  of  dominion  and  control  over  property  is  equiv- 
alent to  a  delivery  thereof.    Oilmore  v.  Whitesides,  563. 

0*  No  Delivery  can  be  had  of  a  Deed  Subsequent  to  the  Death  €i  the 
grantor,  though  the  latter  has  placed  it  in  the  hands  of  an  agent  with 
instructions  to  deliver  after  his  death.    Id, 

See  Acknowledgment;  Bona  Fide  Purchasers,  2,  3;  Boundarixb;  Co- 
tenancy, 2,  4;  Fraudulent  Conveyances,  2,  6,  7;  Gifts^  6;  Husband 
AND  Wife,  1,  5;  Infancy;  Married  Women,  1,  2,  3^  10,  11,  12, 12^ 
14;  Notice;  Real  Estate,  3;  Recording;  Rescission,  2;  Vendor  Ast 
Vendee,  2. 

DELIVERY. 

8m  Common  Cabbiebs,  1,  2;  Deeds,  5,  6;  Fraudulent  CoNvsrAson^  1, 

3;  GiFTS^  5. 

DEVIATION. 
See  Common  Carriers^  8»  9, 10. 

DEVISES. 

L  Testator's  Intention  to  Deprive  Devisee's  Husband  of  his  estate  bj 
the  curtesy,  must  clearly  appear  from  the  will,  or  it  will  not  be  allowed, 
and  the  fact  that  he  devises  to  his  daughter  a  farm,  with  the  limitatioa 
that  it  shall  not  be  "subject  to  the  sale  or  disposal  of  her  husband  in 
any  way,  manner,  or  form  whatsoever,"  is  not  sufficient  to  show  that  he 
intended  to  bar  the  tenancy  by  curtesy,  when  the  husband  was,  at  the 
time  of  the  testator's  death  and  for  several  years  previous,  in  the  occu- 
pation and  possession  of  the  premises.    MvUany  v.  AfuUany,  238. 

5.  Testator  can  not  by  Will  Create  an  Estate  which,  by  the  rales  of 

the  common  law,  he  could  not  in  his  life-time  create  by  deed.    Id, 
I.  One  Who  Devises  Fee-simple  Estate  Parts  with  sdl  the  interest  he 
had,  and  will  not  be  permitted  to  say  that  such  estate  shall  not  be  sab* 
jeot  to  all  the  restraints  imposed  upon  it  by  law.    Id, 
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4.  Testator  Who  Devises  to  Fxme-covest  an  Estate  m  Fee  can  not 
deprive  her  husband  of  his  estate  by  the  curtesy,  by  any  words  of  re- 
straint or  limitation  in  the  will.     Id, 

A.  CoirsTRncnoN  of  Dbvisb  "unto  my  daughters,  to  be  equally  divided  be- 
tween them  share  and  share  alike,  and  to  be  to  them  for  and  during  their 
natural  life,  and  after  thoir  death  then  to  be  to  their  and  each  of  their 
children,  and  to  he  divided  between  them,  share  and  share  alike,'*  must 
be  such  as  to  give  each  daughter  a  life  estate,  with  remainder  to  their 
children  as  tenants  in  common,  the  children  taking  per  fUirpes,  not  per 
capUa,     Bool  v.  Mix,  235. 

6b  A  Dbviss  of  All  the  Estate  of  a  person  to  his  wife,  to  act  with  it 
according  to  her  own  discretion,  consistent  with  the  welfare  of  the  chil- 
dren of  the  deceased,  and  in  event  of  her  marriage  ''she  shall  then 
claim  no  greater  a  right  to  my  estate  than  one  of  the  least  of  my  sur- 
viving children,"  vests  in  her  the  entire  estate  during  her  widowhood  in 
trust  for  herself  and  children,  and  upon  her  marriage  the  trust  ceases, 
and  she  becomes  entitled  to  an  equal  share  of  the  estate,  in  common 
with  her  children.     WdUcer  v.  Quigg,  452. 

7.  P&0CBKD8  OF  Real  Estate  being  Devised,  the  devisees  may  elect  to 
take  the  fond  either  as  land  or  as  money.     Smith  v.  Starr,  498. 

&  Devise  to  Use  of  A.,  with  Power  of  Disposition  by  Will,  and  in  de- 
fault of  will,  then  to  her  daughter,  vests  in  A.  an  absolute  estate  in  fee.   TtL 

Q.  A  Restriction  Inconsistent  with  a  general  Power  of  Disposal  is 
inoperative.    Id. 

IOl  If  A  Devise  be  Made  to  A.  in  Trust  fob  B.,  a  Married  Woman,  for 
her  separate  use  and  not  liable  to  her  husband's  contracts  or  control  in 
any  manner  whatever,  a  conveyance  made  by  A.  and  B.,  after  the  death 
of  the  latter 's  husband,  and  while  she  is  a  /eme-8ole,  is  valid,  and  passes 
an  absolute,  indefeasible  title.     Id. 

11.  Under  a  Devise  to  A.  for  Life,  and  at  and  from  his  Decease  to 
his  children  and  their  heirs  and  assigns,  the  distribution  is  not  to  take 
place  till  his  death,  and  must  be  to  such  children  as  survive  him. 
Thompson  tt  al,  v.  Garwood  et  al.,  502. 

12.  A  Devise  to  Children  Generally,  not  Liscited  to  any  Particular 
Period,  includes  those  children  only  who  are  living  at  the  death  of  the 
testator.     Id. 

18.  A  Devise  to  one  for  Life,  and  then  to  his  Children,  will  include 
all  his  children  up  to  the  time  of  his  decease,  whether  bom  after  the 
decease  of  the  testator  or  not;  and  whenever  the  distribution  among 
children  is  postponed  to  any  particular  period  by  a  will,  all  the  children 
will  be  included  who  are  in  existence  when  such  period  arrives.     Id. 

14k  A  Devise  to  Executors  to  Hold  in  Trust,  to  i)ermit  R  K.  F.  to  re- 
ceive the  rents  and  profits  for  life,  and  at  and  from  his  decease  to  convey 
to  his  children,  their  heirs  or  assigns,  makes  it  obligatory  on  the  trustees 
to  convey  to  such  children  as  R.  K.  F.  may  have  at  the  time  of  his  de^ 
cease.  Hence  he  is  not  entitled  to  a  conveyance  of  the  legal  estate  on 
the  ground  that  the  only  children  which  he  had  at  the  date  of  the  will 
and  of  the  death  of  the  testatrix  have  since  deceased,  leaving  him  theif 
sole  heir.    Id. 

See  Dower,  1,  2,  3;   Executors  and  Administrators,  1;  Legacies  and 

Legatees;  Real  Estate,  I. 
iM,  I>xo,  Vol.  XXXI— 61 
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DOGS,  INJURY  BY. 
SeeFEBOdons  Akimax& 

DOMICILE. 

1.  Attainino  Age  ov  Twehty-onb  is  not  Ipso  Faoto  EiiAKCiPATioiry  ia 
respect  to  the  qneetion  of  eettlement;  bo  long  as  the  child  remains  smgle, 
enters  into  no  contract  inconsistent  with  the  idea  of  his  being  a  member 
of,  and  in  a  subordinate  situation  in  his  father's  family,  acquires  do 
settlement  for  himself,  and  makes  his  father's  house  his  home,  no  matter 
what  his  age  maybe,  he  will  follow  any  newly  acquired  settlement  of  hia 
father.    Overaeers  qf  Alexandria  v.  Overseers  qf  Bethlehem^  229. 

JL  Idiot  Liviko  with  his  Fatheb  hat  Debive  a  Sbttuocent,  no  mittrr 
what  his  age  may  be.    Id, 

• 

DONATIO  CAUSA  MOBTI& 
See  Gifts,  5. 

DOWER. 

1.  Dower— Devise,  When  Beoabded  as  Made  in  Lieu  or. — ^Where  a 
tator  bequeaths  to  his  wife  one  room  in  his  dwelling-house,  and  a 
fortable  maintenance  out  of  his  real  estate  during  her  life  or  widowhood, 
and  then  devises  to  his  two  sons  all  his  real  estate,  to  be  equally  divided 
between  them,  such  bequest  to  the  wife  will  be  regarded  as  made  to  her 
In  lieu  of  her  dower.     WTiiie  v.  Wfiite,  232. 

%  Devise  in  Lieu  of  Doweb  need  not  be  expressly  declared  to  be  such  in 
a  will,  if  the  intention  to  make  it  so  be  apparent,  and  the  claim  of  dower 
would  be  inconsistent  with  its  other  provisions.    Id, 

IL  Widow  to  Whom  Devise  of  Real  Estate  is  Made  in  Lieu  of  Doweb 
must,  within  six  months  after  the  probate  of  the  will,  dissent  from  soeh 
devise^  or  she  will  be  barred  of  her  action  for  dower.    Id, 

4.  Release  of  Doweb  must  be  by  Deed,  and  therefore  a  parol  release  is 
not  sufficient  to  bar  an  action  of  dower.    Id, 

A.  "R^r^ACTg  or  Doweb  in  One  Moiety  of  a  Fabm  will  not  release  it  in 
the  other  moiety;  nor  will  a  release  to  one  tenant  in  common  for  his 
share  release  it  to  another  tenant  in  common  who  has  a  di£ferent  sharSi 
Id, 

EASEMENTS  AND  SERVITUDES. 

A  Sale  of  Land  by  a  City  is  made  subject  to  the  public  easement  of 
light  of  passage  over  the  highways  laid  out  thereon.    Sieiaon  v.  FaxoMt 

123 

EJECTMENT. 

See  Damages,  4. 

EMINENT  DOMAIN. 

1.  PuBLio  Use — ^Railboads. — ^The  legislature  may  authorise  private  property 
to  be  taken  for  the  use  of  a  railroad,  upon  the  payment  of  just  compeiiBi- 
tion.     Bloodgood  v.  Mohawk  and  Hudson  R,  R,  Co.,  313. 

%  Right  OF  Eminent  Domain  may  be  Exebcised  by  the  government  di- 
rectly, as  through  the  acts  of  its  officers,  or  indirectly,  as  through  tat* 
porations  or  private  individuals.     Id, 
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I.  Amowt  of  Compensation  Nxed  not  bb  Ascsktained  and  paid  before 
private  property  caa  be  appropriated  to  a  public  use,  if  a  certain  and 
adequate  remedy  is  provided  by  which  such  compensation  can  be  ob- 
tained without  unreasonable  delay.  But  the  legislature  can  not  author- 
ize such  appropriation  where  no  remedy  exists  by  which  the  owner  can 
procure  compensation.     Id, 

4b  To  JusTHY  AN  Entry  upon  Land  and  the  construction  of  a  railroad 
thereon,  the  defendants  must  plead  that  the  damages  were  regularly  as- 
sessed and  paid  before  they  proceeded  to  appropriate  the  land  to  the 
alleged  public  use.    Id. 

Ik  Whxn  a  Statute  Pbovides  that  Ck>ifPENSATiON  shall  be  paid  for  lands 
appropriated  to  a  public  use,  without  designating  the  time  of  payment, 
it  must  be  so  construed  as  to  make  the  payment  a  condition  precedent  to 
the  appropriation.    Id. 

i.  Just  Compensation  means  a  fair  equiyalent  in  money.  It  must  be  paid 
when  the  property  is  taken,  or  within  a  reasonable  time  thereafter;  and 
its  payment  must  not  depend  on  any  hazard  or  uncertainty.  Per  Senator 
Maiaon.    Id. 

7.  Compensation  fob  Lands  Taken  for  a  Publio  Use  may  be  assessed  hy 
commissioners.  The  persons  whose  lands  are  taken  are  not  entitled  to  aa 
assessment  by  a  jury.     Per  Senator  MaiBon.    Id. 

8b  BiOHTFUL  Attributes  of  Sovereiontt  with  respect  to  private  property 
considered  by  Senator  Tracy.     Id. 

9.  Public  Use,  and  the  agencies  through  which  the  power  of  eminent  domaia 
may  be  constitutionally  exercised,  considered  by  Senator  Tracy.     Id. 

EQUITY. 

L  Court  of  Equity  is  as  much  Bound  by  Positive  Rules  and  general 
maxims  concerning  property,  as  a  court  of  law.  MuUany  v.  MuUany^ 
238. 

2L  Court  of  Equity  Prooeedino  in  the  Settlement  of  an  Estate  will 
pass  upon  such  incidental  questions  as  what  are  the  proper  commissioiif 
of  an  executor,  though  these  standing  alone  would  not  afford  proper 
basis  for  its  jurisdiction.    Newby^  Ei^r  of  Layden,  v.  Skinner  et  oZ.,  897. 

I.  Belief  in  Equity — ^Request  of  a  Defendant  to  an  Attorney  to  Eef- 
BBSENT  his  INTERESTS  in  a  chancery  suit,  brought  to  obtain  an  account 
from  him  in  his  capacity  of  executor,  without  accompanying  the  request 
with  the  vouchers  and  information  necessary  to  enable  the  attorney  to 
make  a  defense,  will  not  entitle  him  to  relief  upon  the  ground  of  accident 
and  surprise,  against  a  decree  obtained  against  him  in  the  suit  three 
years  after  the  service  of  process,  upon  his  showing  that  soon  after  his  re- 
quest to  the  attorney  the  latter  died,  without  his  knowledge,  and  with- 
out having  done  anything  in  the  matter.     Callaway  v.  Alexander,  640. 

4b  Equity,  Prior  in  Point  of  Time,  will  be  Given  the  Preference, 
where  a  fund  subject  to  several  equities  is  sought  to  be  reached.  Skip* 
with  V.  Cunningham,  642. 

S,  Court  of  Equity  will  Generally  Retain  a  Case  of  which  it  has  onca 
taken  jurisdiction,  until  it  has  disposed  of  the  whole  subject;  but  it  will 
not  retain  a  case  where  the  bill  does  not  allege  any  specific  ground  of 
equitable  relief.     Dugan  v.  Cureton,  727. 
See  Mistake;  Set-off;  Specific  Performance;  Subrogation. 
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estates  of  decedents. 

1.  Crsditor  of  a  Deceased  Heik,  showing  by  petition  filed  in  a  suit  brought 
hy  the  children  of  such  heir  for  a  decree  for  the  sale  of  the  intestate  an- 
cestor's estate,  and  the  distribution  of  the  proceeds  among  the  heirs,  tha4 
he  is  a  creditor  of  such  heir  for  goods  sold  her  while  Afeme-wlet  and  thst 
she  afterwards  married  and  died,  leaving  no  assets  liable  for  the  paymenfc 
of  her  debts,  makes  a  prima  facie  case,  entitling  himself  to  payment  of  hia 
daim  out  of  the  share  of  the  proceeds  of  the  intestate's  realty  awarded  to 
the  deceased  heir's  children.     Hays  v.  Miles,  70. 

8.  When  an  Heir  has  Alienated  Part  of  the  Estate  which  has  descended 
to  him,  and  it  becomes  necessary  to  sell  some  part  to  pay  the  debts  of 
the  ancestor,  the  surrogate  may  order  the  unalienated  part  to  be  fink 
sold.     Eddy  v.  Traver  el  al,  261. 

X  Personal  Estate  of  a  Deceased  Person  is  the  fund  first  liable  for  the 
payment  of  his  debts.     Netoby,  Ez'?-  o/Layden,  ▼.  Skinner  ei  a2.,  397. 

4k  Direction  that  Lands  be  Converted  into  Monet  and  the  proceeds  di- 
vided between  certain  persons,  creates  no  charge  upon  the  fund  for  the 
payment  of  debts;  but  the  beneficiaries  take  as  devisees,  and  their  be- 
quests will  be  liable  for  the  testator's  debts  only  after  the  exhaustion  of 
the  personal  estate.    Id, 

6.  An  Heir  is  Entitled  to  Recover  Interest  upon  his  distributive  shared 
the  estate  of  the  deceased  when  upon  demand  for  such  share  the  admin- 
istrator doos  not  offer  to  pay  it,  although  no  refunding  bond  is  tendered 
until  long  after  the  death  of  the  intestate.     Patterson  v.  Nichol,  47S. 

See  Eqitttt,  2;  Executors  and  Administrators;  Subrogation,  3. 

ESTOPPEL. 
See  Mortoaobs,  1;  Real  Estate,  2;  Statute  of  Limitations,  2. 

EVIDENCE. 

1.  Evidence  of  What  a  Deceased  Witness  Sworb  on  a  former  trial  of  tiie 

same  cause  is  admissible.     Watson  v.  Proprietors  qf  Lisbon  Bridge^  49. 

2.  Fact  that  Members  of  a  Bridge  Corporation  Worked  on  the  Bqab 

leading  to  the  bridge  from  a  public  highway,  is  no  evidenoe  of  the  adop- 
tion of  such  road  by  the  corporation  as  part  of  the  bridge.     Id. 

8.  Where  Vendor  after  Sale  Declares  that  He  has  Sold  to  Vendu, 
evidence  of  other  declarations  by  him,  contradictory  of  the  former,  and 
made  at  another  time,  and  out  of  the  presence  of  the  vendee,  is  not  ad- 
missible.    Wilsoji  v.  Woodruff,  194. 

4k  Declarations  of  Person  while  in  Possession  of  Land,  whether  as  ten- 
ant or  proprietor,  as  to  the  manner  in  which  the  land  was  occupied,  are 
admissible  as  against  himself  or  those  claiming  under  him.  Beecker  v. 
Parmelc,  633. 

5.  Such  Declarations  mat  be  Proved  by  the  Testimony  of  persons  other 
than  the  one  who  made  them.     Id, 

See  Attachments,  1,  3;  Boundaries,  4,  5;  Common  Carriers,  2,  4,  11; 
Criminal  Law,  1;   Dedication;  Married  Women,  6,  II;  Pasxnib* 

SHIP,  7. 

EXECUTIONS. 
1.  On  an  Execution  against  a  Town  or  Parish,  the  body  or  estate  of  aa 
inhabitant  may  be  lawfully  taken  to  satisfy  it    Chase  v.  Mtrrimack  Bcmk^ 
163. 
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2.  CEBTmCATE  OF  MEMBERSHIP  IN  A  PARISH    IS  NOT  NECESSARY  in  Order 

to  make  one  liable  as  an  inhabitant  where  he  has  been  voted  a  member, 
has  attended  the  parish  meetings,  and  has  acted  as  a  trustee  of  the  min- 
isterial fund.  /(/. 
S.  Execution  can  not  be  Letied  upon  the  property  of  one  who,  though  a 
member  of  the  parish  when  the  judgment  was  rendered,  had  ceased  to 
be  such  before  the  le>'y.     (In  note.)    Id. 

4.  Where  A.  Purchased  Certain  Buildings  at  execution  sale,  which 

were  subject  to  liens  for  materials  furnished  in  their  erection,  and  which 
A.  agreed  should  not  be  afifected  by  the  sale,  but  that  he  would  pay,  and 
then  made  an  assignment  for  the  benefit  of  his  creditors,  with  certain 
preferences,  including  such  liens,  the  assignees  are  bound  by  A.'b  agree- 
ment, and  the  liens  may  be  enforced  against  the  property,  notwithstand- 
ing the  sale  and  assignmei^t.  Tioelvea  v.  Williams,  542. 
0.  Execution  Defendant  Present  at  the  Sale  of  his  Property  failing^ 
to  object  to  it  because  he  has  not  received  the  notice  to  which  he  is  enti-. 
tied  by  statute,  is  not  precluded  by  that  fact  from  raising  the  objection. 
of  want  of  notice,  in  a  subsequent  proceeding.     Carney  v.  Carney,  690. 

0.  Execution  is  Voidable  merely,  bot  not  Void,  when  issued  upon  a  sat-. 

isfied  judgment,  where  such  satisfaction  has  not  been  entered  on  the. 
record.     Boren  v.  AIcGehee,  G95. 

See  Co-tenancy,  1, 5;  Covenants,  2;  Exemptions;  Levy;  Remainders  and 
Reversions,  4;  Return;  Sheriffs'  Deeds;  Sheriffs'  Sales. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  an  Executor,  claiming  to  be  a  devisee  of  certain  land,  sold  it 

without  express  authority,  and  applied  the  money  to  the  payment  of 
debts  of  the  testator,  those  who  are,  upon  a  proper  construction  of  the 
will,  entitled  to  the  land,  may  recover  it  from  the  purchaser  without  re- 
funding the  money  paid.     Walker  v.  Quigg,  452, 

2.  Executors  of  a  Will  are  Trustees  for  the  Wife  of  property  be- 

queathed by  it  to  her  separate  use.     Robinson  v.  Executors  of  Dart,  669. 

5.  Omission  of  Administrator  to  Give  Bond  on  sale  of  real  estate,  as  re- 

quired by  law,  does  not  make  the  sale  void.     Wyman  v.  CampheU,  677, 
4.  Authority  to  Administrator  to  Sell  his  Intestate's  Estate  must 
be  strictly  pursued,  and  the  formalities  prescribed  by  the  order  of  sale 
must  be  carefully  observed.     Id. 

0.  Purchaser  can  not  be  Prejudiced  by  Omission  of  Admin istratob 

to  perform  any  act  after  the  sale.     Id. 

Bee  Devises,  14;  Equity,  2,  3;  Fraudulent  Conveyances,  6;  Probate 

Courts,  1,  2,  3,  4;  Trover,  2. 

EXEMPTIONS. 

1.  Statute  Exempting  from  Attachment  and  Execution,  beds,  bed- 

BteadB,  bedding,  and  household  utensils  of  a  debtor,  necessary  for  him- 
self, his  wife,  and  children,  applies  to  a  man  who  is  not  married.  Brown 
V.  Wait,  154. 

2.  Beds  and  Bedding  Used  by  a  Boarder  are  not  exempted.    Id. 

8.  A  CooKiNG-STOVB  not  exclusively  used  for  warming  the  debtor's  house  ie 
not  exempted.     Id, 
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4.  To  Rendbb  Bedb  akd  Fubnitube  Ezemft,  haoaekeeping  is  not 

my.    Id, 

FAI^E  PRETENSES. 

See  Obiminal  Law,  2. 

FEEOCroUS  ANIMALS. 

1.  Waittok,  Willful  In  jubt  done  to  man  or  beast  while  trespssshig  oaa  boI 

be  justified.     Loo7fii9  v.  Terry,  306. 
%  Okb  Who  Pbbmits  a  Fiebcb  and  Dangbbous  Doo  to  nm  at  large  on  his 

premises  is  liable,  if  it  there  inflicts  injuries  upon  a  person  in  the  day-thns^ 

though  such  person  is  technically  guilty  of  trespass  in  being  on  the  prem* 

ises.     Id. 

5.  Fob  PBOTEcnoN  against  Tbesfassebs,  one  may  make  defensive  ereetioos, 

or  keep  defensive  animals;  but  he  must  not  proceed  in  disregard  of  hu- 
man safety,  nor  further  than  necessity  requires,  and  should  give  notice 
of  the  presence  of  the  dangerous  instrument  or  animal.     Id, 

FRAUDULENT  OONVEYANCES. 

1.  DxuvEBT  OF  BoABDS  UNDER  A  Bnx  OF  Sale,  to  secuTs  a  prior  debt^  is 
not  sufficient  to  pass  title  against  a  subsequently  attaching  creditor, 
where  the  boards  are  lying  in  different  piles  about  a  mill-yard,  and  the 
vendor,  going  in  sight  of  them,  points  towards  them  and  says,  '*  There  is 
the  lumber,"  and  tells  the  vendee  to  take  it  away  and  make  the  best  of 
it,  and  the  vendee  goes  away  and  leaves  the  lumber  as  it  is,  and  eEzerdses 
no  ownership  over  it  for  two  months,  and  until  the  attachment  is  levied. 
Cobb  V.  Haskell,  66. 

3.  OONVEYANCB  ABSOLUTE  IN  TeBMS,  BUT  ATTENDED  WITH  SSCBET  TbUST, 

that  the  grantor  shall  have  the  land  again,  on  repayment  of  the  money 
he  received,  is  void  as  against  the  creditors  of  the  grantor.  WirJdey  v. 
Hm,  215. 

JL  Whbbe  Goods  abe  Pubchased  in  a  Retail  Stobe,  it  is  neoessaiy,  in  order 
to  vest  the  title  in  the  vendee,  and  make  the  sale  valid  as  against  the 
creditors  of  the  vendor,  that  the  goods  sold  should  be  separated  from  the 
bulk  of  the  other  goods,  and  that  possession  should  be  delivered  with  as 
little  delay  as  is  consistent  with  the  nature  of  the  articles  purchased. 
Eaglt  V.  Eichelberger,  449. 

4.  Pubohase  Made  to  Defbaud  the  Vendob  by  selling  them  for  a  less  price 
and  without  paying  for  them,  may  be  treated  as  void  by  him,  and  he  may 
reclaim  the  goods;  but  he  must  promptly  disavow  the  contract  after  hav- 
ing notice  of  the  fraud.    Mackinley  v.  McGregor,  522. 

6.  Evidence  to  Show  Fbaudulsnt  Pubchase. — The  sudden  expansion  of 

business,  the  accumulation  of  goods  beyond  the  ordinary  amount,  the 
immediate  sale  of  some  of  them  at  a  reduced  price,  and  their  repurchase^ 
and  the  refusal  to  pay  for  goods  under  pretense  that  they  were  bought  by 
the  debtor's  wife,  all  tend  to  show  a  preconceived  design  to  defrand. 
The  transactions  and  declarations  of  the  wife  in  making  the  several  pur^ 
chases  are  also  admissible.  Id. 
C  Donee  undeb  Deed  Fraudulent  as  to  Cbeditobs  is  liable  to  them  as  ex- 
ecutor de  son  tort  for  personal  property,  the  possession  of  which  he  has 
taken,  and  which  he  has  consumed  subsequently  to  the  death  of  fak 
'  ■-  -•  W^inma,  661. 
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7*  FkAUDULKiiT  Gbantob  will  not  bs  Aided  in  reoovering  the  unpaid  part 
of  the  purchase  price  of  the  property  conveyed.  James  v.  Bird's  AdnCvy 
668. 

See  AssiONMsmrs,  3;  Bksoission,  1;  Tboveb,  1,  2;  Voluntabt  CozrvET- 

AKCBS. 

FRAUDULENT  REPRESENTATIONS. 

MnouPBESXNTATiON  OF  Advantaqes  OF  A  PiTBCHASB,  made  to  a  bayer,  by 
the  seller,  the  latter  being  under  no  legal  obligation  to  speak  the  truth 
in  regard  to  the  matter,  can  not  form  the  basis  of  a  suit  either  at  law  or 
in  equity.    Dugan  ▼.  Oureton,  727. 

GAMING. 

1.  HoBSK-BAGiNO  IS  A  Gahb,  within  the  meaning  of  the  statute  of  Missouri, 
to  restrain  gaming.    Shropshire  v.  Olascock,  189. 

SL  Bond  Giykn  for  Money  Won  at  HoBSE-BACiNa,  or  to  secure  a  forfeit- 
ure for  failure  to  run  a  horse-race,  is  void.     Id, 

GIFTS. 

L  Gdt  of  the  Pboduce  or  Interest  of  a  fund  without  limitation  as  to 
the  extent  of  its  duration  is,  prima/acie^  a  gift  of  that  produce  or  in- 
terest in  perpetuity,  and  is  consequently  a  gift  of  the  fund  itself.  Oarrei 
V.  Hex,  447. 

8.  Parol  Gift  of  Land  to  a  Child,  accompanied  by  permanent  improve- 
ments, gives  an  indefeasible  title  to  have  the  contract  executed.  Young 
V.  Olendening,  492. 

8.  Compensation  for  Improvements  by  perception  of  profits  is  not  a  bar 
to  the  specific  performance  of  a  gift.     Id. 

4.  Gifts  to  a  Feme-sole  or  her  Trustees  to  her  separate  use,  free  from 
the  control  of  any  future  husband,  and  not  subject  to  his  debts  or  dis- 
position, are,  as  to  such  restraints,  void,  unless  they  are  settlements 
made  in  immediate  contemplation  of  marriage.    Smith  v.  Starr,  498. 

0.  Deed  can  not  Operate  as  a  Donatio  Causa  Mobus  unless  there  has 
been  a  delivery  of  the  deed  during  the  life  of  the  grantor.  OUmore  v. 
WhUesides,  563. 

IK.  Gdt  or  Bequest  of  Personal  Property  for  Life,  with  unlimited 
power  of  disposition  superadded,  creates  an  absolute  interest.  Davis  ▼. 
Richardson,  681. 

GRANTS. 

Gbant  of  Land  bt  an  Act  of  the  Legislature  vests  an  actual  seisin  in 
the  grantee.    Proprietors  qf  Enfield  v.  Permit,  207. 

GUARANTY. 
itma.'^Ktat  qf  GUARANTOR. — ^If  an  order  be  drawn  on  a  storekeeper,  agreeing 
to  be  accountable  to  the  amount  of  seventy  dollars,  for  goods  to  be  fnr< 
niahad  to  a  third  person,  and  requesting  the  amount  of  the  bill  to  be 
•ent  him,  and  the  storekeeper  sells  such  third  person  goods  to  the 
amount  of  one  hundred  and  two  dollars  and  eighty-one  cents,  for  which 
he  takes  a  note  due  in  thirty  days,  the  drawer  of  the  order  is  released; 
because  his  position  \&  that  of  guarantor,  and  the  taking  of  the  note  is 
an  extension  of  time  to  the  principaL     Hunt  v.  SmitJi,  296. 
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GUARDIAN  AND  WARD. 

1.  AcnoN  FOB  Monet  Had  and  Received  may  be  maintaizied  by  fannor 
guardian  against  his  ward,  where  the  former  sold  the  land  of  the  latter, 
bat  the  sale  was  snbaeqaently  set  aside  as  void,  in  an  action  by  the  ward» 
although  the  guardiaa  had  accounted  for  the  proceeds  of  suoh  sale  and 
had  his  account  settled  by  a  decree  of  the  probate  court.  Burleigh  ▼• 
Bennett,  213. 

S.  GuABDiAN  OF  Infaitt  CAN  NOT  CoNVET  real  estate  of  his  ward  withont 
the  special  authority  of  a  court  of  equity.     Antomdas  v.  WaUing,  248. 

S.  Such  Conveyance  will  be  Set  aside,  although  the  infant  has  received 
the  consideration  thereof;  but  in  setting  it  aside,'  where  there  is  no  fraud, 
the  court  will  restore  the  parties  to  their  former  property  and  rights  as 
nearly  as  it  can  be  done.     Id. 

4.  Infant  will,  in  such  Case,  be  Decreed  to  Refund  the  considera- 
tion money,  and  to  aUow  for  such  improvements  as  were  made  by  m 
prudent  and  judicious  management  of  the  estate,  as  by  repairing  fences 
and  buildings  and  manuring  the  land,  but  not  to  allow  for  pennanent 
improvements,  such  as  building  houses.    TcL 

HORSE-RACING. 
See  Gaming. 

HIGHWAYS. 

See  OoBFOBATioNB,  1;  Dedication,  1,  2,  3,  4,  5;  Eassiohts  asd  Sxbvi* 

TUDXS;  Municipal  Corporations,  1,  2,  3;  Nuisanos,  i,  2;  & 

HOMICIDE. 
See  Criminal  Law,  1. 

HUSBAND  AND  WIFE. 

1.  Under  a  Convetance  to  Husband  and  Wife,  they  are  not  setsed  of 

moieties,  but  of  the  entirety,  and  the  survivor  takes  the  wholes  Hard' 
ing  V,  Springer^  61. 

2.  Wife  having  Equitable  Rights  against  her  Husband  is  entitled  to 

protection  from  judgment  liens  against  him.  Van  Dvaxr  v.  Van  Dtaer^ 
257. 

ft.  Husband  bt  Marriage  Acquires  an  immediate  and  vested  interest  in 
wife's  realty  for  their  joint  lives.     Id. 

4.  Wife  can  not  in  Equity  Enjoin  Sale  of  husband's  life  interest  in  her 
realty,  unless  he  has  forfeited  his  right  thereto  by  such  a  breach  of  the 
marital  contract  as  entitles  her  to  a  decree  of  separation.    LL 

&  Joinder  by  a  Married  Woman  in  the  Deed  of  her  husband's  attorn^ 
in  fact,  will  bar  her  of  dower,  under  a  statute  which  prescribes  that  a 
right  of  dower  may  be  barred,  either  by  a  joinder  of  the  married  woman 
in  her  husband's  conveyance,  or  else  by  her  joining  in  the  husband's 
power  of  attorney  to  convey.     OUnn  v.  Bank  qfthe  United  States,  429. 

6.  Husband  and  Wife,  by  the  Civil  Law,  are  for  most  purposes  treated  as 

separate  distinct  persons,  entitled  to  sue  and  to  contract  with  one  an- 
other.    Machinley  v.  McGregor,  522. 

7.  Husband  and  Wife,  by  the  Common  Law,  are  treated  as  one  for  most 

purposes,  and  the  husband  as  being  that  one.    IcL 
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JL  MATtwT»T>  Woman  hat,  as  Agent  of  her  Husband,  make  him  responsible 
on  contracts,  if  the  circomstances  are  such  as  to  show  his  assent,  express 
or  implied.     Id, 

9.  Husband,  bt  not  Retubnino  Goods  Ordered  bt  Wife,  may  adopt  her 

purchase  of  them,  even  when  living  separate  from  her.    Id*  ' 

10.  Husband  must  Dissent  from  Wife's  Contract,  if  known  to  him,  in  or- 
der to  avoid  responsibility  for  it.     Id.  • 

11.  Credit  being  Given  to  the  Wife  alone,  the  husband  b  not  liable.    Id* 

12.  Husband  is  Liable  for  Torts  of  Wife,  and  an  action  may  be  sustained 
against  him  to  recover  goods  of  which  she  holds  possession.     Id, 

Idb  Wife  has  no  Power  to  Dispose  of  or  charge  the  estate  settled  to  her 
separate  use,  even  with  consent  of  husband  or  trustee.  Robinson  v.  ExeC' 
utors  of  Dart,  569. 

14.  Husband  will  not  be  Appointed  Wife's  Trustee,  though  the  wife 
join  in  his  petition  that  he  be  so  appointed,  and  though  he  offer  security 
for  the  return  by  him  of  the  fund  settled  to  her  separate  use,  of  which  he 
seeks  controL    Id. 

1&  Where  Articles  are  Bequeathed  to  the  Separate  Use  of  a  Wm, 
the  use  of  which  can  be  enjoyed  only  by  having  possession,  such  as  artl- 
des  of  wearing  apparel  and  furniture,  she  is  entitled  to  their  immediate 
possession.    Id. 

10.  A  Wife  is  Entitled  to  the  Income  only  of  stocks  and  moneys  be- 
queathed to  her  separate  use,  though  the  will  provides  that  her  receipt 
for  the  property  shall  constitute  a  sufficient  discharge  to  the  executor. 

Id. 

See  Agenot,  7. 

IDIOTS. 
See  Domicile,  2. 

ILLEGAL  CONTBACTS. 
See  Consideration,  1,  4,  5;  Gaming,  2;  Sunday. 

IMPROVEMENTS. 
See  Gots,  2,  3;  Vendor  and  Vendee,  db 

INDEMNITY. 
See  Consideration,  2,  3. 

INFANCY. 

1.  LfFANT's  Deed  of  Bargain  and  Sai^e  is  Voidable,  but  not  Toid.  ^oof 
▼.  Mix,  285. 

S.  Infant's  Deed  of  Bargain  and  Sale  may  be  Avoided  by  his  executing 
another  deed  to  a  third  person  after  coming  of  age,  or  by  an  actual  entry 
on  the  land  for  the  purpose  of  disaffirmiDg  the  deed,  or  by  performing 
some  other  act  clearly  demonstrating  his  intent  to  avoid  his  deed.    Id, 

S.  Action  to  Recover  Lands  Conveyed  by  an  Infant  can  not  be  main* 
tained  by  him  until  he  has  iirst  done  some  act  which  is  sufficient  to 
disaffirm  and  avoid  his  deed.    Id. 

See  Guardian  and  Ward;  Pareitt  and  Child. 
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INJUNCTIONS. 
See  NniSANCiE,  8,  7»  8. 

INNKEEPERS. 

L  Ihhxsepxb  is  BouiTB  TO  Admit,  undeb  Peopbk  Limitatiobib»  T&4YXLkks 
And  those  also  who  have  business  with  them  as  such,  and  if  he  gives  a 
general  license  to  enter  his  inn  to  some  persons  whose  bosiness  is  con- 
nected with  his  gnests,  in  their  character  as  travelers,  he  can  not  law- 
folly  exclude  others,  pursuing  the  same  business,  and  who  enter  for  a 
similar  object.    MarhJiam  v.  Brown,  209. 

S.  Staqe-driybb  mat  EirrsB  an  Inn  and  go  into  the  public  rooms  where  traT- 
elers  are  usually  placed,  to  solicit  passengere  for  his  coach,  if  he  has  a 
reasonable  expectation  that  passengers  are  there,  comes  at  a  snitaUa 
time  and  in  a  proper  manner,  conducts  himself  peaceably,  remains  no 
longer  than  is  necessary,  and  does  no  injury  to  the  innkeeper;  and  this 
ha  may  do  notwithstanding  the  prohibition  of  the  innkeeper,  if  the  latter 
allows  like  privileges  to  the  drivers  of  other  coaches.    Idm 

8L  Such  Dsiver  may,  howeveb.  Forfeit  these  Rights  by  his  misconduct^ 
as  by  causing  affrays  or  quarrels,  making  a  noise,  disturbing  guests  in 
the  house,  interfering  with  its  due  reguUtion,  intruding  into  private 
rooms,  remaining  longer  than  is  necessary  after  being  requested  to  depart^ 
or  by  improper  importunity  to  the  guests  to  induce  them  to  take  passage 
with  him;  and  if  he  is  guilty  of  any  of  those  acts  of  misconduct  or  im- 
propriety, the  inkeeper  may  prohibit  him  from  entering  his  inn,  and 
treat  him  as  a  trespasser  if  he  disregards  such  prohibition.     Id. 

4.  One  Who  Enters  an  Inn  Lawvullt  may  be  treated  as  a  trespasser  ah 

initio,  if,  after  entry,  he  commits  an  assault  upon  the  owner  or  a  trespass 
upon  his  property.    Id, 

6.  ISTNKEEPER  CAN  NOT  EXFEL  ITRGM  HIS  InN  DbIYER  07  RiYAL  LlNB  OF 

€k>ACHSS  for  the  misconduct  of  drivers  of  other  lines  towards  him,  nnlsM 
it  is  at  the  time  of  a  disturbance  and  for  the  purpose  of  restoring  quiel 
to  the  house.    Id, 

INSURANCE— MARINE. 

1.  Open  Policy  is  Valid  though  it  Insure  an  Amount  Greater  in  Vaudb 
than  the  property;  but  in  such  case  the  recovery  is  restricted,  where  a 
loss  has  occurred  to  the  value  of  the  property.  Cohen  v.  Charlesiom  Hrv 
and  Marine  Ins.  Co.,  549. 

5.  NoncE  OF  the  Condition  or  a  Vessel  Need  not  be  Given,  prior  to  its 

abandonment,  where  it  has  arrived  in  a  foreign  port  in  a  state  that  would 
justify  an  abandonment.    Id. 

3.  Port  of  a  Sister  State  is  a  foreign  port    Id, 

4.  Notice  of  Abandonment  as  for  a  total  loss  must  be  given  to  the  insuw 

within  reasonable  time.    Id. 

5.  Where  the  Ck)8T  of  Repairs  would  Exceed  One  Half  the  Valos  of 

the  vessel  as  repaired,  the  insured  may  abandon  for  a  total  Ion.    id. 

See  Ck>MM0N  Carriers,  7,  8,  9,  10,  11. 

INTEREST. 
Conflict  of  Laws,  5,  6. 
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INTOXICATION. 

ComRAcr  Obtained  from  a  Pebson  Intoxioatbd  to  saoh  degree  that  he 
can  not  consent  onderBtandingly,  will  in  equity  be  decreed  to  be  can- 
celed.   Ewr*  qf  French  v.  French  et  al,  441. 

JOINT  TENANCY. 
See  Co-TENANcr,  3. 

JUDGMENTS. 

1.  JlTDGMZirr  RbNDESED    "tor   TUE    PLAINTIF7,"    BT    A   JdSTIOB    OV    TIOB 

Peace,  ib  neoeeaarily  implied  and  nnderstood  to  be  against  the  defend- 
ant named  in  all  the  other  proceedings  in  the  case.  TUua  v.  Whitney, 
228. 
<•  Judgment  of  Justice  or  Peace  will  not  be  Reversed  merely  because 
the  copy  of  the  summons  served  upon  the  defendant  named  ten  A.  m., 
instead  of  ten  p.  m.,  as  the  hour  for  his  appearance,  where  he  did  not 
appear  at  any  hour  on  that  day,  and  there  is  no  ground  to  infer  that  he 
suffered  injury  by  reason  of  the  mistake.     Id. 

5.  Judgment  against  Owner  of  Equity  of  Redemption  docketed  after 

decree  but  before  sale,  has  a  lien  on  the  surplus  proceeds;  but  he  has  not 
such  lien  if  the  docketing  is  subsequent  to  the  sale.  Sweet  v.  JcLcockSf 
252. 

4.  Judgment  of  a  Justice  of  the  Peace  can  not  be  impeached  in  a  col- 
lateral action  by  showing  by  parol  evidence  that  the  defendant  was  not 
served  with  process,  and  that  the  court  never  acquired  jurisdiction  of 
his  person.     Tarbox  v.  IJays,  478. 

&  Judgment  of  a  Justice  of  the  Peace  can  not  be  impeached  in  an 
action  of  replevin  to  recover  goods  sold  by  authority  of  an  execution 
issued  on  the  judgment,  although  the  plaintiff  in  execution  was  the  pur- 
chaser of  the  goods  and  the  defendant  in  the  action  of  replevin.    Id, 

6.  Lien  of  a  Judgment  upon  Lands  relates  to  the  first  day  of  the  term  at 

which  it  was  rendered,  and  overreaches  intermediate  deeds  of  trust  or 
other  incumbrances.    Skipworth  v.  Cunninghamy  642. 

7.  Commencebient  of  Term  to  which  lien  of  judgment  has  relation  is  the 

first  day  of  the  term  upon  which  the  court  sits.    Id. 

8.  Payment  of  Judgment  by  Sheriff,  without  Knowledge  of  Defend- 

ant in  execution,  is  a  discharge  thereof,  and  has  the  same  effect  as  if 
made  by  the  defendant     Boi'en  v.  McGeJiee,  695. 

9.  Assignment  of  Judgment  Made  on  Sheriff's  Docket,  the  same  being 

a  private  memorandum  book  which  the  law  does  not  require  him  to  keep, 
is  not  notice  to  any  one  except  the  parties  to  the  transaction.    Id, 

IOl  Mere  Possession  of  Transcript  of  Judgment  Raises  no  Presump- 
tion that  the  possessor  has  any  interest  therein  sufficient  to  enable  him 
to  bring  a  suit  thereon.     Tallt/  v.  Reynolds^  IWJ. 

IL  Recital  in  the  Record  of  a  Justice  of  the  Peace,  that  "the  par- 
tics  were  duly  notified,"  is  sufficient  to  sustain  a  judgment  by  default^ 
without  stating  the  facts  necessary  to  constitute  a  legal  notice.  Fox  v. 
Iloijt,  760. 

12.  A  Ji'DGMENT  OF  A  JUSTICE  OF  THE  Peacb  in  an  aotiou  of  book  debt 
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upon  the  defendant's  default,  "  that  the  plamtiff  recover  of  the  defend 
ant  the  sum  of  five  dollars  damages,  and  his  costs  of  suit,**  is  safficient^ 
Id, 
See  Attobnet  and  Clibnt,  1,  5,  6;  Bonds,  2;  Lisns,  3;  Married  Woi»s» 

6.  7,  8. 

JURISDICTION. 

1.  EvBBY  Act  of  a  Ck>URT  of  CoaiPETENT  Jurisdiction  is  presumed  to 

have  been  rightly  done  until  the  contrary  appears;  and  this  rule  appliet 
as  well  to  every  judgment  or  decree  rendered  in  the  various  stages  of  the 
*  proceedings,  from  their  initiation  to  their  completion,  as  to  an  adjudica- 
tion that  the  plaintiff  has  a  right  of  action.    Fox  v.  Hoytj  760. 

2.  Justice  of  the  Peace  having  Jurisdiction  of  a  cause  before  him,  axid 

this  appearing  from  the  face  of  the  process  and  proceedings,  has  jurisdic- 
tion over  all  interlocutory  acts  necessary  to  a  final  judgment.  Id, 
8.  Courts  of  Eecord  are  Those  Proceeding  according  to  the  common 
law,  whose  judgments  may  be  revised  by  writs  of  error,  and  whose  pro- 
ceedings and  judgments  import  absolute  verity,  and  until  reversed,  pro- 
tect all  who  obey  them.     Id. 

4.  Courts  of  Justices  of  the  Peace  in  Connecticut  are,  in  this  respect^  courti 

of  record,  the  same  as  the  county  and  superior  courts.     Id. 

See  Equify,  2,  5;  Probate  Courts. 

JURY. 

1«  Separation  of  the  Jury  on  Trial  of  a  Criminal  Case,  caused  by 
the  absenting  themselves  of  some  of  the  jurors  from  the  remainder  of  the 
jury,  after  it  had  retired  from  court  for  the  night,  for  the  space  of  fifteen 
or  twenty  minutes,  without  their  being  in  charge  of  an  officer,  will  vitiate 
the  verdict  of  conviction  in  the  case,  and  entitle  the  prboner  to  a  new 
trial,  without  its  being  required  of  him  to  show,  in  addition  to  these 
facts,  that  the  jurors  were,  after  their  separation,  tampered  with.  J/c- 
Lain  v.  State,  673. 

2.  Discharoe  of  the  Jury  in  a  Criminal  Case,  without  legal  justifica- 
tion for  the  act,  entitles  the  prisoner  to  a  discharge,  as  if  acquitted.  Jlo- 
hala  V.  StaU,  591. 

5.  Bight  to  Discharge  Jury  in  a  Criminal  Case  without  the  consent  of 

the  prisoner,  exists  only  in  cases  of  necessity,  which  may  be  classed  nn* 
der  the  following  heads:  1.  Where  the  court  is  compelled  by  law  to  ad* 
joum  before  the  jury  can  agree  upon  a  verdict;  2.  Where  the  prisoner's 
misconduct  places  it  without  the  power  of  the  jury  to  examine  his  case 
correctly;  3.  Where  no  possibility  exists  that  the  jury  will  agree  upon  a 
verdict.  Id, 
4,  Impossibility  of  Agreement  upon  a  Verdict,  to  justify  the  dischai^ 
of  the  jury,  must  be  an  impossibility  founded  upon  some  physical  cause, 
such  as  sickness  or  insanity  of  a  juror,  or  exhaustion  of  the  jury;  but  that 
they  can  not  bring  their  minds  to  an  agreement  will  not  justify  their  dis- 
charge. Thus,  the  discharge  at  half -past  nine  Friday  morning  of  a  jury 
to  whom  the  cose  hod  been  submitted  at  two  o'clock  p.  M.  the  previons 
day,  because  they  are  unable  to  agree  upon  a  verdict*  will  entitle  tin 
prisoner  to  his  discharge.     Id, 


Index.  813 

JUSTICES  OP  PEACE. 
See  JuDOMKNTS,  1,  2,  4,  5,  II,  12;  JuBiSDionov,  2,  4. 

JUSTIPICATION  BY  PROCESS. 
See  Arrest;  Attachments,  2. 

LANDLORD  AND  TENANT. 

1.  Payment  of  Rent  in  Advance  is  good,  as  against  vendee  of  the  leased 

premises,  without  notice  of  the  payment.    Stone  v.  PaUeraon,  156. 

2.  Entry  by  Mortgagee  of  Leased  Preioses  and  demand  of  payment  of 

rent  to  him,  though  it  may  not  be  good  for  the  purpose  of  foreclosure,  is 
lawful,  and  will  entitle  him  to  the  rent.     Id. 

S  Demand  for  the  Execution  of  a  Lease  need  not  be  Proved,  if  it 
be  shown  that  the  landlord  refused  to  give  possession,  and  did  not  in- 
tend to  comply  with  his  contract  to  execute  the  lease.  Driggs  v.  DwigfU, 
283. 

4.  Bent  Charge  can  be  Created  only  by  granting  an  annual  sum  out  of 
land  charged  with  a  clause  of  distress.     Cuthbert  v.  Kuhn  et  a/.,  613. 

0.  Afportionment  of  Rent  will  be  Made  at  the  instance  of  a  tenant 

whan  a  public  street  is  opened  through  the  demised  premises;  the  amount 
ef  deduction  to  which  he  is  entitled  must  be  fixed  by  a  jury.    Id, 

See  Damages,  2,  3. 

LEASES. . 
See  Damages,  2,  3;  Landlord  and  Tenant. 

LEGACIES  AND  LEGATEES. 

li  (iBOATXS  Claiming  under  Will  that  Devises  away  Property  of 
which  He  is  Owner  can  have  the  benefit  of  his  legacy,  only  upon  re- 
nouncing in  favor  of  the  devisee  his  right  to  the  property  devised.  Kin* 
naird  v.  IVilliams,  658. 

2  DxviSBE  whose  Claim  ls  Defeated  by  the  Assertion  by  a  Legatee 
of  title  paramount  to  the  will,  is  entitled  to  the  legacy  of  such  legatee. 
Id, 

LEGISLATIVE  GRANTS. 

See  Grants. 

LEVY. 

1,  Levy  to  be  Valid  must  generally  be  accompanied  with  an  actual  seizure, 

but  the  defendant  may  dispense  with  it  for  his  own  accommodation,  and 
as  between  him  and  the  officer,  it  is  valid.  TrovUlo  v.  Tilford,  484. 
%  When  Goods  are  Levied  upon,  and  by  agreement  left  in  the  possession 
of  the  defendant,  the  latter  becomes  the  agent  of  the  officer,  and  upon 
his  refusing  to  redeliver  them  according  to  his  agreement,  trespass  v%  et 
armis  may  be  maintained  against  him  and  any  one  who  aids  him  in  re- 
taining or  removing  them.    Id. 

See  Co-tenancy,  6. 

LEX  LOCI  CONTRACTUS. 
See  Conflict  of  Laws,  1,  6^  7. 
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LEX  LOCI  REi  srr^ 

See  Conflict  or  Laws,  2,  3i  0^  S. 

LIBEL. 

L  LiBELiSAKOirraKBsPainsHABiJBinNewHftmpeliiiebyindiot^^  8iam 
y.  Bumham,  217. 

2.  PuBUGATioN  07  Mattbk  IN  ITS  Katusb  Defamatobt,  niilfiBs  made  npon 
a  lawful  occasion,  or  nnleas  it  comes  within  the  class  termed  priTileged 
cases,  renders  the  person  responsible  for  sach  p]iblication  liable  to  proa- 
ecation;  and  it  is  immaterial,  in  such  case,  whether  the  allegations  are 
tnxe  or  false.    Id. 

S.  Pabtt  hat  Justot  ob  Ezousb  Publication  of  Libeloub  Matter  when 
the  occasion  is  lawful,  as  where  his  object  was  to  secure  the  remoTal  of 
an  incompetent  officer,  to  prevent  the  election  of  an  unsuitable  person  to 
office,  or  to  give  useful  information  to  the  community,  or  to  thoee  who 
have  a  right  and  ought  to  know,  in  order  that  they  may  act  upon  such 
information.    Id. 

4.  Mebb  Color  of  Lawful  Oogasion  and  pretense  of  justifiable  end,  can 

not  shield  from  liability  a  party  who  publishes  and  circulates  defamatory 
matter.    Id, 

5.  Defendant  may  Justify  Publication  by  Proving  thb  Truth  of  tb* 

matter  alleged,  if  the  occasion  was  a  proper  one  for  circulatiDg  the  mat- 
ter set  forth;  but  in  such  case  the  justification  must  be  as  broad  as  tho 
charge,  and  it  is  not  sufficient  to  show  that  part  of  the  matter  is  true.     JdL 

6.  Motives  of  Defendant  are  not  in  Question  where  he  justifies  by  show- 

ing  that  there  was  a  lawful  occasion  for  the  publication,  and  that  the 
matter  published  is  true.     Id. 

7.  Defendant  may,  if  He  can  not  Justify,  Excuse  Publication  by  show- 

ing that  it  was  made  on  a  laMrful  occasion,  upon  probable  cause,  and  frona 
good  motives;  but  probable  cause  alone  will  not,  upon  any  occasion,  ex* 
cuse  the  publication  of  falsehood,  from  actual  malice.    Id. 

8.  Words  Written  and  Published  are  actionable  per  «e,  where  they 

calculated  to  reflect  shame  and  disgrace  on  the  person  of  whom  they 
written,  or  to  hold  hun  up  as  an  object  of  hatred  or  contempt,  though 
they  impute  no  crime.    Fonville  v.  McNease,  556. 

9.  Written  Words  are  not  Published,  iu  the  sense  that  will  support  a 

civil  action,  where  the  instrument  containing  them  reaches  the  person 
only  of  whom  they  are  written,  though  the  latter  afterwards  makes  its 
contents  public.     Id. 

10.  Verbal  Admissions  of  a  Party  of  his  Authorship  of  an  Instrument 
that  has  reached  the  person  of  whom  it  is  written,  upon  being  questioned 
as  to  the  matter  by  the  latter,  in  public,  constitutes  no  publication.    Id. 

11.  Written  Slander,  to  be  Actionable,  mustimputesomething  which  tends 
to  disgrace  a  man,  lower  him  in,  or  exclude  him  from  society,  or  bring 
him  into  contempt  or  ridicule;  and  the  court  must  be  able  to  say  &om 
the  publication  itself,  or  such  explanation  as  it  may  admit  of,  that  it 
does  contain  such  an  imputation,  and  has  legally  such  a  tendency. 
Rice  V.  Simmons^  766. 

12.  Mere  General  Abuse  and  Scurrility,  however  ill-natured  and  vexa- 
tious, is  not  actionable,  whether  written  or  spoken,  if  it  does  not  oaawftf 
a  degnuiing  charge  or  imputation.     Id. 
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IS.  A  miBLiGATiON,  TO  BB  LIBELOUS,  NsED  KOT  CONTAIN  a  direct  and  opeo 
charge,  bnt  if,  taking  the  terms  in  their  ordinary  acceptation,  it  oonYejrt 
a  degrading  imputation,  however  indirectly,  it  is  a  libel.     Id. 

14b  Whebb  an  Alleged  Libel  Ck)NTAiNS  Antthino  that  is  Obscubb,  or 
needs  explanation  to  give  it  the  force  of  slander,  the  pleader  should 
point  it  by  innuendo  or  prefatory  averment.    Id, 

1ft.  Words  which,  when  Used,  do  not  of  Themselves,  or  by  the  oonneo- 
tion  in  which  they  are  used,  convey  an  evil  import,  should  be  connected 
by  averments  with  such  a  state  of  facts  as  would  show  that  they  contain 
a  slanderous  imputation.    Id, 

LEENS. 

1.  IiBN  IS  Waived  bt  Aobeement  to  Give  Cbedit,  or  to  receive  payment 

in  a  particular  mode  inconsistent  with  the  existence  of  a  lien.    Stoddard 

Woolen  Manufactory  Co.  v.  Huntley,  198. 
SL  No  Lien  Exists  upon  Goods  Kemainino  in  hands  of  a  party  when  tha 

time  of  payment  arrives,  in  a  case  where  a  credit  has  once  been  given. 

Id. 
S»  Judgment  Liens  do  not  Pbevail  over  prior  equitable  claims  on  the  same 

property.    Stoeet  v.  Jacocka,  252. 

4.  Vbndob  of  Personal  Property  has  no  equitable  lien  thereon  to  secure 

the  payment  of  the  purchase  money,  even  while  the  property  remains  in 
the  vendee's  hands.    James  v.  Bird's  AdmW,  668. 

8oe  Agencv,  4,  6;  Attornbt  and  Cuent,  5,  6;  Bonds,  2;  Executions,  4i 

Judgments,  3,  6. 

MALICIOUS  PROSECUTION. 
See  Probable  Cause. 

MANSLAUGHTER. 
See  Criminal  Law,  1. 

MARINE  INSURANCE. 
Bee  Common  Carriers,  7,  8,  9,  10,  11;  Insurance. 

MARRIED  WOMEN. 

1.  A  Marktkd  Woman  mat  Convey  her  Real  Property  in  New  York  by 
deed,  though  she  could  not  do  so  at  common  law.     Bool  v.  i/£x,  285. 

SL  The  Deed  of  an  Infant  Fesie-covert  has  no  greater  effect  than  if  she 
were  unmairied.    Id. 

5.  GovsNANTS  OF  WARRANTY  OF  A  Feme-covert  in  a  deed  of  her  real  es- 

tate will  operate  as  an  estoppel  to  her  asserting  any  subsequently  ac- 
quired title  to  the  land.     Lessee  of  Hill  v.  West,  442. 

4.  When  Coverture  Ceases,  the  Clause  against  Anticipation,  in  a  set- 
tlement in  trust  for  a  married  woman,  is  no  longer  binding.  Smith  v. 
Starr,  4d8. 

&  Bond  and  Warrant  of  Attorney  of  Married  Woman,  though  her 
husband  join  with  her,  is  void;  so  also  are  the  judgment  entered  on  such 
bond  and  a  sale  of  her  estate  made  thereunder.  Dorrance  v.  Scott  and 
Wi/e,  509. 

X  Coverture  may  be  Given  in  Evidence  under  plea  of  non  est  factum.  Id,. 
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7.  JuDOMENT  OK  SoiRB  Facias  against  a  married  woman,  founded  on  a  void 

judgment,  is  also  void.     Id. 

8.  A  Masrieb  Woscan*s  Powes  to  Bargain  and  Sell  her  separate  estate 

by  deed  executed  in  the  presence  of  two  or  more  witnesses,  does  not 
have  the  effect  to  make  valid  a  bond  and  warrant  of  attorney  execated 
by  her,  and  which  does  not  purport  to  convey  or  affect  her  realty,  and 
a  judgment  under  such  bond  is  no  lien  on  her  realty.    I^- 

9.  Married  Woman  can  not  Contract  bo  as  to  render  herself  personally 

liable.     Mackinley  v.  McGregor,  522. 

10.  Certificate  of  a  Judge  or  Justice,  of  the  acknowledgment  of  a  deed 
by  a  married  woman,  is  to  be  judged  solely  by  what  appears  on  the  £aoe 
of  the  certificate.    Jamison  v.  Jamiaon^  536. 

11.  Parol  Evidence  of  what  Passes  at  the  time  an  acknowledgment  is 
taken  and  certified,  is  inadmissible,  except  in  caaes  of  fraud  or  impoai- 
tion.    Id. 

12.  Although  a  Married  Woman  is  not  named  as  a  grantor  in  a  mortgage^ 
yet  if  it  sufficiently  appear  from  the  instrument  itself,  coupled  with  tiie 
fact  that  she  joined  in  its  execution,  that  she  intended  to  convey  her  in- 
terest, it  will  be  sufficient  for  that  purpose.     Id. 

1&  Mortgage  of  the  Wife's  Real  Estate,  executed  by  husband  and  wife, 
to  secure  the  debt  of  the  former,  and  acknowledged  by  her  in  the  man- 
ner required  by  law  in  respect  to  absolute  conveyances,  is  sufficient  to 
bind  her  estate.    Id. 

14.  Certificate  of  Acknowledgment  of  a  Deed  by  a  married  wuman, 
which  states  that,  "  she  being  of  full  age,  separate  and  apart  from  her 
husband  by  me  examined,  declared  that  she  did  voluntarily,  of  her  owl. 
free  will  and  accord,  seal  and  acknowledge  the  within  indentore  without 
coercion  of  her  said  husband,  the  contents  being  by  me  first  made  known 
to  her,"  is  sufficient.    Id. 

See  DxnsES,  4,  6,  10;  Dower;  Ezegtttors  and  Administratobs,  2;  GiFxa^ 
4;  Husband  Aim  Wife;  Voluntary  CoNVETANCBa. 

MASTER  AND  SERVANT. 
See  Attachments,  1. 

MASTER  OF  VESSEL. 
See  Agency,  3,  4,  5. 

#         MEASURE  OF  DAMAGES. 
See  Conspiracy,  3;  Damages. 

MISREPRESENTATION. 
See  Fraudulent  Representations. 

MISTAKE. 

1.  Mere  Mistake  of  Law  is  not,  in  the  absence  of  fraud,  snrpriset  or  Qndne 

influence,  a  sufficient  ground  for  relief  in  equity.    Per  Branaon,  J. 
Champlin  et  aX.  v.  Layiin,  382. . 

2.  The   Presumption  is,  that  Every  Man   Understands  his  Legal 

Rights,  provided  he  has  full  knowledge  of  the  facta.    I(L 
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8.  ^f  ONEY  Paid  undeb  Full  Kkowledob  of  the  Facts  can  not  be  re- 
covered on  the  ground  that  the  payor  was  ignorant  of  the  law.  Per 
Sronson,  J.    Id. 

4L  ^AiSTAKS  OF  Fact  Oogasioned  by  AcnNG  ok  thb  Representations  of 
Another,  which  representations  were  in  turn  occasioned  by  a  mistake 
of  law,  is  sufficient  ground  for  relief  in  equity  from  a  contract  entered 
into  with  the  person  making  the  representations,  and  on  the  faith 
thereof.    Id. 

6).  ^fiSTAKE  OF  Law  on  the  Part  ov  Both  Contractino  Parties,  owing 
to  which  the  object  of  their  contract  can  not  be  attained,  is  sufficient 
ground  for  setting  aside  such  contract.    Per  Paige,  Senator.     Id. 

6w  I>istinction   between   Mistake  of  Law  and   Ignorance  Thereof, 

maintained.  Per  Paige,  Senator.  Id. 
?•  Mistake  of  a  Person  will  not  in  equity  be  permitted  to  benefit  him, 
at  the  expense  of  those  who  wore  injured  by  the  mistake.  Thus  where 
an  intended  wife  requested  her  future  husband  to  procure  for  her  a  deed, 
whereby  she  might  settle  certain  proi>erty  upon  a  sister,  and  he  there- 
upon procured  for  her  a  defective  deed,  the  deed  will  in  equity,  after  the 
marriage  and  subsequent  death  of  the  wife,  be  set  up  against  the  hus- 
band who  by  the  marriage  obtalued  the  property  which  the  deed  pur- 
ported to  settle.     Brown  v.  Dormer^  637. 

MONEY.  HAD  AND  RECEIVED. 
See  Guardian  and  Ward,  1. 

MORTGAGES. 

1.  MoBiTQAGOR  WITH  WARRANTY  IS  NOT  EsTOFPED  from  Subsequently  claim- 
ing the  land  as  heir  of  the  mortgagee  who  had  a  good  title  at  the  time  of 
the  mortgage;  nor  is  one  estopped  who  claims  under  a  levy  of  an  execu- 
tion against  the  mortgagor.     IJarding  v.  Springer^  61. 

2L  Rights  of  Conflicting  Claimants  to  a  fund  iu  court,  being  the  surplus 
resultiDg  from  sale  of  mortgaged  property,  may  be  settled  by  a  reference 
to  the  master,  or  by  directing  a  bill  to  be  filed;  and  one  who  resorts  to 
a  reference  to  the  master  can  not  be  heard  to  complain  beoiuse  other 
claimants  have  taken  the  same  course.    Sweet  v.  Jacocks,  252. 

JL  Deed  of  Release  of  a  Mortgagee  to  his  Mortgagor  vests  no  new 
title  in  the  latter,  who  will  continue  to  hold  by  liis  original  title,  and 
therefore  subject  to  the  lien  of  any  mortgages  executed  by  him  subse- 
quent to  the  date  of  his  mortgage  to  the  mortgagee  from  whom  he  has 
obtained  the  release.     Lessee  of  Hill  v.  HW,  442. 

4.  Mortgagee  Purchasing  at  his  own  Sale  need  not  be  required  to  pay 
the  money  which  he  is  entitled  to  have  repaid  him  as  such  mortgagee; 
and  if,  after  such  sale,  no  money  is  paid  the  sheriff,  the  latter  agreeing 
to  accept  the  mortgagee's  receipt  in  lieu  of  money,  and  the  costs  remain 
unpaid,  and  the  sheriff,  though  he  has  executed  a  deed,  has  never  ac- 
knowledged it,  nor  has  he  received  the  mortgagee's  receipt,  the  purchaser 
has  nevertheless  acquired  title  so  that  a  subsequent  sale  under  a  junior 
lien  is  inoperative.    Stoever  v.  Rke^  495. 

&  Equity  of  Redemphon  can  not  be  Foreclosed  by  any  form  of  words 
used  in  an  instrument,  when  the  real  intention  of  the  parties  was  to 
Am.  Dig.  Vol.  XXXI— fla 
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cnre  the  payment  of  a  debt,  and  not  to  eztmgniah  it.  BaaOer  ▼.  FFtZZef; 
023. 
6  Absoluts  Convetakcx  of  Land  in  Patment  or  OyssDus  Notes  wluch 
are  not  delivered  up  to  the  grantor,  would  probably  be  treated  as  a  mart- 
gage,  if  the  land  were  Bitoated  in  Vermont,  but  otherwise  when  it  it 
dtuated  in  Canada,  where  such  a  transaction  would  be  treated  as  an  al^ 
•dlute  conveyance  in  payment  of  the  debt,  as  it  would  be  in  Vermont 
also,  had  the  notes  been  surrendered.    IcL 

8m  Conditional  Sales,  2;  Conflict  of  Laws,  5;  Landlobd  and  TzKAai; 

2;  Mahrtkd  Women,  12,  13. 

MUNICIPAL  COEPORATIONSL 

1.  A  Highway  within  a  Citt  may  be  established  by  use  of  it,  as  saoh,  lor 

more  than  forty  years.     Thayer  v.  Botton^  157. 

2.  An  Individual  Suffering  Special  Dajcagb  from  the  obstmctioii  of  a 

highway  may  have  his  action  therefor,  although  the  act  is  indictable.     liL 
S.  The  Special  Damage,  to  Support  such  Action,  must  be  something  not 
merely  differing  in  degree,  but  in  kind,  from  that  which  must  be  deemed 
common  to  all.    Id. 

4.  Action  of  Tort  will  Lie  against  a  corporation.    Id. 

0.  A  Municipal  Corporation  is  Liabls  on  an  action  on  the  case  for  autiior* 
ized  acts  of  its  officers,  for  which  such  an  action  would  lie  against  ii 
yiduals,  or  for  acts  which  it  has  ratified.    Id. 

0.  Idem. — ^Bur  for  Unauthorized  and  UinjkWFUL  Acis  of  its 

though  done  eolort  qfficU,  the  corporation  is  not  liable.    M 

See  Easements  and  Servitudes;  Nuisance  1. 

NEGUGENCK 
See  Ferocious  Animals. 

NEGOTIABLE  INSTRUMENTS. 

1.  Aooommodation  Indorser  who  indorses  for  the  purpose  of  enabling  the 

maker  of  the  paper  to  sustain  his  credit,  and  to  enable  him  to  aid  him- 
self in  his  business,  is  liable  to  a  holder  who  receives  the  paper  as  security 
for  a  pre-existing  liability.    Kimbro  v.  LytUy  585. 

5.  Note  is  Received  in  Due  Course  of  Trade  where  the  holder  has  givaa 

for  it  money,  goods,  or  credit,  or  has  sustained  on  its  account  some  lo« 
or  incurred  some  liability.     Id. 

See  Agency,  1,  2,  3,  4,  5;  Consideration,  1;  Partnership. 

NEW  TRIAL. 

L  BxGBPTiONS  TO  ERRONEOUS  iNi^RUCTiONS  upon  an  immaterial  point  will 
not  be  sustained  as  a  ground  for  a  new  trial.    JeweU  v.  Luuxin,  36. 

2.  Admission   of  Immaterial  Testimony  is  no  ground  for  a  new  triaL 

Watson  V.  Proprietors  of  Lisbon  Bridge^  40. 
JL  Admission  of  Irrelevant  Testimony  will  not  justify  the  granting  of  a 
new  trial,  if  the  fact  sought  to  be  proved  by  it  was  not  controverted. 
Crosby  v.  FUch,  745. 

NOTARIES. 
1.  A  Notary  Public  is  an  officer  known  to  the  common  law.     ftriscy  ▼• 
Bates,  722. 
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S.  Seals. — ^Notabies  Pubuo  wesb  Authobzzkd  at  oommon  l&w  to  proTida 

their  own  seals.    Id, 
tm  NoTABT  Public  mat  Paovidb  his  own  Seal,  notwithataading  a  statute 

which  enacts  that  notarial  seals  shall  bear  the  arms  of  the  state,  where 

the  legislatare  has  failed  to  provide  what  shall  be  the  arms  of  the  statei 

Id. 

NOnCK 

OcuraTKUonvB  Notice  of  Ck>NTENT8  of  a  Deed  beoaubb  E^owir  to  Onb'^ 
Agent  is  not  implied  in  favor  of  a  vendor  and  against  a  vendee,  so  as  to 
preclude  the  latter  from  relief  from  his  contract  with  the  former.  Cfhamp- 
Un  et  oL  v.  LayUn^  382. 

Boa  Bona  Fide  Pxtbchasebs,  2,  8;  Conditional  Salbb;  Bzbcutions,  6| 

Pbobate  Coubts,  4. 

NUISANCE. 

1.  A  Gitt  hat  Lat  out  Hiohwats:  public  highways  may  be  proved  by  pre- 

scription or  by  dedication  within  its  limits,  and  for  a  nuisance  thereon 

an  indictment  will  lie.    SteUon  v.  Faxotif  123. 
S.  A  Building  ob  a  Fence  on  a  Public  Hihowat,  when  not  in  existence 

for  sixty  years,  may  be  treated  as  a  nuisance.    Id, 
JL  Fob  a  Nuisance  Common  to  the  Public,  indictment  must  be  resorted  to) 

where  an  individual  receives  special  injury,  an  action  for  damages  will 

also  lie.     Id. 

4.  In  AN  Action  fob  a  Nuisance,  allegations  of  special  damage  are  essentiali 

plaintiff  must  show  that  ho  has  sustained  particular  injury  different  in 
character  from  that  common  to  all  the  citizens.    Id, 

ft.  Ebectiho  a  Building  out  into  the  Stbeet,  whereby  plaintiff's  ware- 
house is  obstructed  from  view,  free  communication  therewith  cut  ofi^ 
causing  tenants  to  desert  it,  and  necessitating  reducing  rents,  is  a  suffi- 
cient statement  of  a  nuisance  occasioning  particular  injury,  for  which  an 
action  will  lie.    Id. 

6L  Bill  to  Enjoin  a  Public  Nuisance  lies  at  the  instance  of  a  private  indi- 
vidual who  is  injuriously  affected  thereby.     Bosser  v.  Bcmdolpfi,  712. 

7.  Injunction  against  a  Nuisance  will  be  granted  only  where  there  is  a 
strong  and  mischievous  case  of  pressing  necessity,  and  not  because  of  m 
trifling  discomfort  or  invasion  of  a  legal  right.  Thus,  where  the  erection 
of  a  mill  will  cause  the  overflow  of  a  spring  from  which  plaintiff  obtains 
his  drinking  water,  an  injunction  will  not  be  granted  where  it  does  not 
appear  but  that  water  might  be  obtained  elsewhere,  and  where  it  does 
appear  that  by  a  slight  expenditure  of  time  and  labor  the  spring  could 
be  protected  from  overflow.    Id, 

5.  Chanoebt  will  Sabelt  Enjoin  a  Nuisance  prior  to  a  trial  at  law  where- 

in the  nuisance  is  established.    Id. 

OFFICE  AND  OFFICERS. 

L  Pbocess  of  a  Coubt  of  Competent  Jubisdiction  is  Sufficient  Pbotbo- 
TION  for  the  acts  of  its  officers  done  in  pursuance  thereof,  however  ir- 
regular and  erroneous  may  have  been  the  proceeding  in  which  it  issued. 
Teager  v.  Carpenter  et  aL,  665. 

2.  Officebs  of  the  Miutia  Called  into  Active  Sebvice,  upon  requisition 

of  the  genera]  government,  have  not  authority  to  bind  the  United  Statea 
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by  their  parcbaae  of  Baj>plies  that  they  deem  necessary,  or  eTBn  indis- 

pensable,  for  their  troops.     Gillaapie  v.  Weason,  716. 

Sb  Where  a  Statute  Cbsates  an  Office  Pbeviouslt  Kkowk  to  thm 

Common  Law,  reference  must  be  had  to  that  law  for  the  purpose  of  aa- 

certaining  the  officer's  duties  and  the  manner  in  which  they  are  to  be 

performed,  in  the  absence  of  legislation  establishing  another  role.    Kwrt" 

9ey  T.  BaUs^  722. 

See  Corpobations,  20,  21. 

PARENT  AND  CHILD. 

1.  The  Father  is  Entitled  to  his  Minor  Son's  Earnings;  bat  may  vol- 

untarily reUnquish  this  right,  and  the  son  will  be  entitled  to  recover  the 
value  of  his  services  from  his  employer,  who  may  not  have  known  of  the 
relinquishment.     Corqf  v.  Corey,  117. 

2.  In  such  Case,  in  Absence  of  an  Express  Promise  by  the  employarte 

pay  the  son,  the  law  wiU  imply  one.     Id, 

See  DoMidLB. 

PARTITION. 

1.  Partitiom  Made  bt  Tenants  of  Estates  for  Life  is  not  binding  ea 

those  entitled  to  estates  in  remainder.     Bool  v.  Mix,  285. 

2.  Partition  can  not  be  had  of  Lands  Purchased  with  Partnkbsbif 

Funds,  and  held  as  partnership  assets,  prior  to  a  settlement  of  the  peii- 
nership  accounts.     Baird  v.  Baird'a  Heirs,  3d9. 

See  Probate  Courts,  4;  Remaindep^  and  Reversions,  1. 

PARTNERSHIP. 

L  Partners,  Who  Liable  as. — Where  three  persons  run  a  line  of  stages 
between  two  given  points,  and  divide  the  line  into  three  parts,  each  per> 
son  owning  and  maintaining  all  the  stock,  and  having  absolute  control  ol 
his  part,  but  all  agree  that  the  moneys  received  on  any  part  of  the  whole 
line  shall  be  put  into  a  common  f imd,  and  after  deducting  the  expense  at 
tolls,  shall  be  divided  between  the  three  in  proportion  to  the  number  of 
miles  of  the  line  operated  by  each,  they  are,  as  between  themselves  and 
third  persons,  partners,  and  are  jointly  liable  for  an  injury  to  a  passenger 
happening  on  any  part  of  the  line.  Champion  el  cd,  v.  BosMck  and  W^e^ 
376. 

2.  Property  Jointly  Owned  by  the  partners  is  not  required  to  constitate  e 
partnership.     Id, 

8.  Right  to  Jointly  Share  Profits  makes  the  parties  liable  as  copartners} 
but  there  may  be  cases  in  which  a  person  receives  a  compensation  for  his 
labor  in  proportion  to  the  gross  profits  of  a  business,  without  his  beoom- 
mg  a  copartner.     Id, 

4.  Partners  are  Liable  for  a  Tort  committed  by  one  of  their  number, 
or  by  his  servant  or  agent,  in  the  prosecution  of  the  partnership  boainen. 
Id, 

6.  Partner  can  not  have  Partial  Account;  but  accounts  between  part- 
ners must  embrace  all  partnership  transactions.  Baird  v.  BcUnTs  IfeirM, 
399. 

6.  Money  Borrowed  by  a  Partner  upon  his  Individual  Credit,  and 
for  which  he  gives  his  separate  bond,  is  not  chargeable  to  the  partner- 
ship, thoagh  it  comes  to  its  use.      Willis  v.  HUl,  412. 
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7.  Declarations  of  a  Partner  after  Dissolution  can  not  charge  the 
partnership  with  a  debt;  though  if  the  existence  of  the  debt  and  the 
original  liability  be  proved  otherwise,  snch  declarations  would  be  suffi- 
cient  to  remove  the  bar  of  the  statute  of  limitations.    Id» 

8w  NoTB  Given  B7  one  Partner  in  his  Individual  Name  can  not  be  en* 
forced  against  the  partnership,  though  made  in  consideration  of  property 
of  which  the  firm  had  the  benefit.    Holmes  v.  Burton,  621. 

See  Go-tenanct,  3. 

PABT  PERFORMANCE. 

1.  Part  Performance  of  a  Contract  of  Service  wHl  entitle  to  compen- 

sation, where  entire  performance  has  been  prevented  by  sickness.  OreeM 
T.  Linton,  707. 

S.  The  Remedy,  where  there  has  been  Part  Performance  of  a  con- 
tract of  service,  is  upon  the  contract  itself,  and  not  upon  a  quantummeruUx 
Id. 

&  Where  there  has  been  Part  Performance  of  One  of  Two  Depend* 
ent  Covenants,  the  party  sought  to  be  charged  upon  his  covenant  oa 
account  of  such  part  performance  may  reduce  the  damages  by  showing 
the  loss  that  he  has  incurred  on  account  of  there  not  having  been  entire 
performance.    Id, 

PATENTS. 

L  Unless  the  Inventor  has  Patented  his  Medicines,  he  has  no  cause 
of  action  against  another  who  prepares  the  same  kind  of  medicines  and 
calls  them  by  the  same  generic  name,  if  he  does  not  offer  and  sell  them 
as  the  preparation  of  the  inventor.     Thomson  v.  Winchester,  135. 

2.  Idem. — But  if  another  puts  up  an  inferior  article,  and  sells  it  as  the  plaint- 

iffs preparation,  it  is  a  fraud  upon  him,  for  which  he  may  recover  with- 
out proving  special  damage.     Id, 

Sb  Inventor,  to  Entitle  himself  to  a  Patent,  must  give,  in  his  specifi- 
cation, a  true  description  of  his  invention,  and  state  clearly  and  accu- 
rately what  he  claims  as  his  invention.    Davis  v.  Bell,  202. 

4.  Ambiguity  in  any  Material  Part  of  such  description  will  render  the 
patent  void.     Id, 

&  Specification  must  State  what  is  new  and  what  is  old,  in  such  a  manner 
as  to  show  clearly  what  is  claimed  as  a  new  invention,  and  if  it  seeks  to 
cover  more  than  is  new,  the  patent  will  be  void.     Id, 

0.  Assignment  of  Particular  Interest  in  a  Patent  Right,  or  a  con- 
veyance of  a  right  to  use  an  invention  in  a  limited  territory,  is  not  re- 
quired to  be  recorded  in  the  patent  office.     Stevens  v.  Head,  617. 

Jm  Vendee  of  Right  to  Use  a  Patented  lirvENTioN,  who  has  not  been 
disturbed  in  the  exercise  of  such  right,  must  show  that  the  vendor  had  no 
right  to  convey,  if  he  seeks  to  recover  against  him  on  the  ground  that 
there  was  no  right  conveyed.    Id, 

PAYMENTS. 
Payments  Voluntarily  Made  with  Full  Knowledge,  or  means  of  knowl- 
edge, of  all  the  facts  in  relation  to  the  transaction,  can  not  be  recovered 
back.    Stevens  v.  Head,  617. 
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PHYSICJIANa 

See  Agenct,  7. 

PLEADING  AND  PRACTICB. 

I.  PxnnoN  IS  THB  Pbofke  Mode  of  Aftbctivo  a  Fund  in  equity,  where  no 

other  parties  are  to  be  brought  in  to  litigate  the  question  than  such  tm 
are  or  should  have  been  parties  to  the  original  bill,  though  it  is  other- 
wise where  additional  parties  are  required.    Hays  v.  Milea^  70. 

f.  There  ase  Two  Modes  of  ENFOBOnra  Fobfsitubb  of  a  Chaxtesh  by 
sdre  facias  where  a  l^ally  existing  corporation  has  abused  its  powers^  or 
by  quo  toarranto  where  a  de  facto  corporation  has  exercised  the  powers  of 
a  legal  corporation.  RegtiUs  of  the  University  of  Maryland  v.  IFitfiaiRS,  72. 

&  A  CoBPOBATioN  IS  ENTITLED  TO  A  FuLL  Heahino  before  judgment  of 
solution  is  rendered.     Id, 

4i  Fob  Ebbob  in  Kefusinq  to  Give  an  iNSTBUcnoN,  the  appellate  court 
not  grant  a  reversal,  if  the  appellant  was  not  injured  by  such  refoaaL 
Union  Bank  qf  Georgetown  y.  Planter's  Bank  of  Prince  Qtorgi^s  Comijh 
113. 

ft.  The  Exception  of  Mebchants'  Agoounts  in  the  statute  of  limitatioiiE 
must  be  pleaded  to  be  taken  advantage  of.    Id, 

ft.  Answeb  to  Bill  of  Discovsbt,  when  Evasive  and  Inbufficieiit. — 
Where  a  bill  of  discovery  alleges  that  no  consideration  was  given  by  tfao 
defendant  for  the  property  in  dispute,  an  answer  which  merely  all^g^a 
that  a  consideration  was  paid,  without  stating  whose  money  it  was,  or  by 
or  for  whom  it  was  paid,  is  evasive,  and  exceptions  thereto  should  be  sus- 
tained.    Wilson  V.  Woodruff,  194. 

7.  Plea  of  Nul  Disseisin  Admits  that  the  tenant  has  disseised  the  demsxid- 
ant.    Oibson  v.  Brockuxiy,  200. 

ft.  Final  Decbee  is  one  that  disposes  of  the  subject  of  litigation  so  &ur  as  the 
court  is  concerned.    Mills  v.  Hoag,  271. 

ft.  Decbee  is  None  the  Less  Final  because  further  proceedings  before  the 
master  are  requisite  to  carry  it  into  effect.    Id. 

iO.  Vendee  of  the  Intebest  of  One  of  the  Pabties  is  not  entitled  to  pros- 
ecute an  appeal,  although  he  proceeds  in  the  name  of  his  vendor;  a  trsns- 
fer  of  the  right  of  appeal  is  against  public  policy.    Id. 

II.  Complainant's  Assignee  can  in  no  case  proceed  in  the  name  of  the  orig* 
inal  party,  but  must  make  himself  a  party  by  supplemental  bilL     LL 

12,  Appeal  in  the  Name  of  a  Pabtt  who  has  previously  assigned  all  his  in* 
terest  must  be  dismissed.    Id, 

18.  Vabiance  not  objected  to  at  the  trial  is  not  available  on  writ  of  error. 
Driggs  v.  Dwight,  283. 

14.  Joint  Action  against  Sepabate  Ownsbs  of  Animals  can  not  be  sus- 
tained for  damages  inflicted  by  the  joint  act  of  such  animals.  Van  Sieem^ 
burgh  and  Oray  v.  Tobias,  310. 

Ifi.  Pleading  Statute  having  an  Exception.— Party  who  would  bring 
himself  within  an  exception  must  plead  it;  but  if  the  exception  iamm  no 
part  of  his  cause  of  action,  but  merely  an  excuse  for  his  adveraaxy,  the 
latter  must  plead  it.  Per  Senator  Edwards.  Bhodgood  r,  Mohawk  ami 
Hudson  B,  B,  Co.,  313. 

Iftw  Allegation  th^it  a  Sale  was  Unjust,  Iniquitous,  and  fraudulent^  ia 
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impertinent,  if  not  accompanied  with  a  statement  of  the  facts,  showing 
wherein  the  fraud  cmd  iniquity  consisted.     Baird  v.  BairtTa  IJeirs^  399. 

17.  Whsrb  Proof  has  been  Taken  in  an  Equity  Case,  the  plaintiff  can 
not  discontinue  the  suit  with  the  right  of  bringing  it  anew,  otherwise 
than  by  obtaining  an  order  of  the  court,  that  the  bill  be  dismissed  with- 
out prejudice.     Heirs  of  French  v.  French  et  dL,  441. 

18.  Court  has  no  Rioht  to  Instruct  the  Jurt  that  the  testimony  proves 
a  certain  fact,  although  it  may  greatly  preponderate  in  fayor  of  that  fact. 
TroviUo  V.  Tilford,  484. 

19.  Plea  of  Kon  Csprr  in  Replevin  admits  property  in  plaintiff,  and  takes 
issue  on  the  caption  and  detention  only.     Machinley  v.  McGregor,  522. 

20.  Cross-examination  of  Witnesses  can  not  be  made  available  by  a  paity' 
to  prove  cm  a£Qrmative  before  he  has  opened  his  case.    Id, 

21.  Demurrer  to  Evidence  admits  every  fact  which  the  jury  might  properly 
infer  from  the  evidence.     Id, 

22.  Defendant  can  not  Prove  the  Loss  of  a  Deed,  if  the  loss,  if  proved, 
would  absolve  him  from  liability  in  the  action.    Morrow  v.  Campbell,  704 

23.  Declaration  which  Discontinues  the  Suit  against  such  defendants  in 
the  original  writ  as  have  not  been  served  with  process,  is  not  demurrable, 
if  the  case  it  states  could  be  sustained  by  proof  of  such  a  case  as  under 
the  statute  would  authorize  the  discontinuance.   OillaspU  v.  Wesson,  715. 

21  Lboalitt  of  a  Contract  Set  out  in  a  Declaration  is  not  open  to  re- 
vision, if  defendant  has  failed  to  demur.     Rdd  v.  Edwards,  720. 

See  Arbitration  and  Award,  1,  4;  Attorney  and  Client,  2,  3,  4;  Coir« 
tracts,  8,  9,  11,  12;  Covenants;  Damages,  2;  Estates  of  Decedents, 
1;  Libel;  Married  Women,  6;  Mortoaoes,  2;  New  Trial;  Writ  of 
Entry. 

POSSESSION. 
OwHXR  OF  Land,  having  Bight  to  Immediate  Possession,  may  forcibly 
expel  an  intruder,  and  his  possession  obtained  by  so  doing  is  lawfoL 
Beecher  v.  Parmele,  633. 

See  Vendor  and  Vendee,  4,  5,  6. 

POWERS. 

1.  A  General  Power  is  a  power  to  appoint  whomsoever  the  donee  pleases. 

Thompson  et  al.  v.  Garwood  et  aL,  502. 
2L  A  Particular  Power  is  one  by  which  the  donee  is  restricted  to  partloolar 

objects.    Id, 
8b  A  Power  General  in  Terms  will  not  be  cut  down  to  a  particular  power, 

unless  an  intent  to  do  so  is  apparent  from  the  instrument  conferring  ths 

power.    Id, 
ii  Wills  Executed  under  Powers  are  Construed  the  same  as  proper  wiUsi 

and  are  not  affected  by  the  instrument  by  which  the  power  was  oon- 

ferred,  except  by  the  clause  by  which  the  power  is  created.    Id, 

See  Devises,  8, 9. 

PREFERENCE  OF  CREDITORS. 
See  ABSiaNMBNts,  1;  Bankruptcy  and  Insolvinot. 

PRINCIPAL  AND  AGENT. 
See  Agency. 
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PRINCIPAL  AND  SUEBIT. 
See  COHSIDERATION,  2,  3;  Ck>HTBiBunov. 

PROBABLE  GAUSK 

L  Waxtt  of  Probable  Cause  must  be  proved  in  order  to  mutun  an  motiim 
for  malicions  proeecntion.    Oriffis  v.  Sellars,  422. 

t.  Pbobable  Cause  Exists  where  the  facts  and  circnmstaDoes  are  each  thftt 
when  communicated  to  the  generality  of  men  of  ordinary  and  impartial 
minds,  they  will  be  sufficient  to  raise  in  them  a  belief  or  graye  soapicion 
of  the  guilt  of  a  person.     Jd. 

S.  VsEDiCT  OF  CoNVTcnoN  FOLLOWED  BT  JUDGMENT  of  the  trial  coort  is  con- 
dusive  evidence  of  the  existence  of  probable  cause  to  warrant  the  proa- 
eontion,  though  the  judgment  of  conviction  is  vacated  on  appeal.    Id. 

PROBATE  COURTS. 

1.  Authority  of  Probate  Court  to  Grant  Letters  of  administratioo 
with  the  will  annexed,  is  limited  to  the  case  where  the  exeoator  lefosas 
to  render  an  account,  or  where  he  becomes  insane.  Viek  v.  Ma^or  and 
Aldermen  qf  Vicksburg^  167. 

S.  Appointment  of  such  Administrator  is  Null  and  Void  where  the 
act  of  appointment  fails  to  state  a  case  that  gives  jurisdiction  to  the 
court.    Jd, 

S.  Executor  can  only  be  Removed  bt  the  Probate  Court's  Qrantino 
Letters,  cum  testamenio  annesDO,  to  another;  the  superior  court  has  no 
power  to  remove  an  executor  for  any  cause;  and  its  judgment  removing 
him  is,  therefore,  void.     Id. 

4,  Notice  must  be  Given,  in  Case  of  Partition  among  heirs  and  de- 
visees, to  all  who  do  not  join  in  the  petition,  or  they  will  not  be  bound 
by  the  acts  of  the  court.     Id, 

&  Jurisdiction  of  Orphans'  Court  in  Proceedings  for  Sale  of  Real 
EffiATE  of  a  decedent  Lb  derived  exclusively  from  legislation,  and  its  acts 
are,  unless  warranted  by  statute,  coram  non  judiee,  Wyman  ▼•  Gamp- 
bell,  677, 

0.  Proceedings  of  Orphans'  Court  Relating  to  Sales  of  Rbaltt  abb 
in  Rem  against  the  decedent's  estate,  and  not  in  personam;  and  the  real 
estate  itself  becomes  subject  to  the  action  of  the  court,  for  the  purposes 
of  a  sale,  as  soon  as  it  has  obtained  information  of  facts  sufficient  to  giv» 
it  jurisdiction.     Id. 

7.  Orphans'  Court  Acquires  Potential  JuRisDicnoK  over  the  sale  of  a 

decedent's  estate,  by  the  death  of  the  ancestor,  and  this  jurisdiction  be- 
comes actual  as  soon  as  the  court  undertakes  to  act  upon  a  report  d 
commissioners,  which  shows  that  a  division  of  the  real  estate  can  not  ba 
equitably  made  without  injury  to  the  heirs.     Id. 

8.  Orders  of  Orphans'  Court  are  Conclusive,  until  reversed  by  a  hi^ier 

tribunal,  unless  they  are  founded  in  a  usurpation  of  power;  and  suoh 
orders  are  not  rendered  void  by  the  existence  in  the  record  of  errors  or 
irregularities  which  would  authorize  their  reversal  by  a  revising  courts 

Jd. 

See  Estates  of  Decedents.  2. 
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PROCESS. 
See  Abbkst;  Othce  and  OmoiBSi  1. 

QUANTUM  MERUIT. 
See  Part  Psrformanox,  2. 

RAILROADS. 
See  EBOKBirr  Domain,  1,  4 

REAL  ESTATE. 
L  DsTUB  OF  Onb'  Room  in  a  House  ia  a  devise  of  real  estate.     WhiU  ▼• 

Si  Whibb  Fartixs  Claim  unbbb  Common  Soubcb  of  title,  neither  can 
impeach  the  title  of  the  common  ancestor.  Doe^  Leasee  qf  FotUr^  y. 
Executors  qf  I>ugan,  432. 

8b  When  a  Pxbson  Conveys  Land  in  which  he  has  no  interest  at  the  time, 
bat  afterwards  aoqnires  a  title  thereto,  he  will  not  be  permitted  to  olaim 
in  opposition  to  his  deed  from  the  grantee,  or  any  person  olaimlng  under 
him.    Brown  v.  AfeOormick,  450. 

RECEIPTORS. 
See  Attachments,  2,  3;  Levt. 

RECORDING. 

ICABonr AL  Notes  ov  a  Recorder  appended  to  the  record  of  a  deed  oan  nol 
afifoot  its  validity,  nor  are  they  proof  of  the  facts  set  forth  therein.  Doe^ 
Lessee  qflbsiert  v.  Executors  o/Dugan,  432. 

See  Bona  Fide  Purohasebs,  2,  3. 

RELATION. 
See  Acknowledgment. 

REMAINDERS  AND  REVERSIONS. 

L  Emam  nr  Remainder  not  Extinouishsd  bt  Sale  in  Fabtition,  When. 
Where  tenant  for  life  obtains  under  proceedings  in  partition,  in  which 
the  remainder  is  not  represented,  the  interests  in  fee  of  other  owners  in 
the  estate,  upon  payment  to  them  of  their  share  of  the  valuation  of  the 
property,  and  thereupon  receives  a  deed  purporting  to  convey,  in  addi- 
tion to  the  interests  which  he  has  acquired  by  purchase  of  the  fee  in  which 
he  holds  the  particular  estate,  the  remainder  is  not  determined,  but  goes, 
upon  his  death,  to  the  persons  entitled.  Doe^  Lessee  qf  Foster,  v.  Execu- 
tors  of  Dugan,  432. 

8.  EffiATE  in  Remainder  in  the  Personal  Pbofertt  that  shall  be  Left 
at  the  determination  of  a  life  estate,  the  tenant  of  which  enjoys  an  abso- 
lute power  of  disposal,  is  void.    Davis  v.  Richardson,  681. 

8.  Revsbsionart  Owner  of  a  Chattel  has  no  right  of  action,  because  of  an 
injury  done  to  the  particular  estate.    Steele  v.  WUUams,  64d. 

A.  Trespass  will  not  Lis  fob  the  Reversionaby  Ownsb  of  a  Chattel^ 
for  its  seizure  on  execution  as  the  property  of  the  owner  of  the  particnbtf 
estate.    Bell  v.  Mondhan,  548. 

See  Trover,  3. 
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BENT. 
See  Lahdlobd  and  Tinast,  1,  %  4,  iS. 

REPLEVIN. 
See  Aavsor;  6;  Attaohiisnts,  2;  Fleadiho  ahd  PBAonci,  19L 

RESCISSION. 

1.  BiaciasiOK  will  not  bk  Dborbed  in  favor  of  the  grantor  of  a  oonveyaaoe 
execated  by  him  to  defraud  his  creditors.    Jamea  y.  Bird*8  Adm*r,  68& 

S.  AoRumNT  THAT  A  CONTRACT  HAT  BE  Rescindbd  by  a  retom  of  the  deed 
by  which  it  is  evidenced  by  a  certain  day,  can  not,  if  the  deed  be  loet» 
be  fulfilled  by  the  grantee's  informing  the  grantor  thereof,  and  fnitber, 
that  he  renounces  the  benefit  of  the  contract.    Morrow  v.  CkfmpbeU^  704b 

RESTRAINT  OF  TRADE. 

A  Bond  is  in  Rebtbaint  of  Trade  and  Void  if  it  excludes  the  oUigor 
from  engaging  in  the  trade  of  iron  founder  evezywhere  and  for  all  time. 
Alger  v.  Thacher,  119. 

RETURN. 

!•  Return  of  an  Ezboution,  showing  advertisement  of  sale  three  weeks  be- 
fore the  time  of  sale,  instead  of  the  day  of  sale,  shows  a  sufficient  notiee. 
Chase  V.  Merrimack  Banh^  163. 

5.  Am BNDMXNT  OF  A  RETURN  to  show  that  a  copy  of  the  execution  had  be« 

left  with  one  having  property  of  the  debtor,  will  be  permitted,  it  haviqg 
been  satisfactorily  proved  that  such  was  the  fact.    Id, 

SALES. 

L  Saui  of  Chattels  is  not  Conditional  where  an  abaolute  biU  of  sale  is 
given  acknowledging  payment  at  a  stipulated  price,  although  it  is  pco- 
vided  that  in  case  the  vendee  sells  for  more  than  a  specified  sum,  the 
vendor  is  to  have  the  overplas  after  deducting  expenses  of  sale,  and  that 
the  vendor  is  to  transport  the  property  to  a  oertun  place,  free  of  ex- 
pense to  the  vendee.    JeweU  v.  Lincoln^  36. 

2L  Sale  is  Consummated  in  such  a  Case  as  between  the  parties,  by  desig- 
nating and  setting  apart  the  articles  for  the  vendee  from  the  mass  el 
which  they  are^  a  part.    Id. 

8b  Of  Two  Purchasers  Claiming  under  Bills  of  Sale  Equally  Vaus^ 
the  one  first  lawfully  acquiring  possession  takes  the  titie.    Id. 

4.  Marking  of  Shingles  with  the  Initials  of  the  Purchaser  under* 
bill  of  sale  for  a  specified  quantity  out  of  a  larger  mass,  is  evidence  d  a 
delivery  of  possession  to  go  to  the  jury.    Id. 

6.  Vendor  may  Elbot  to  Consider  Contract  at  an  End  if  vendee  dis- 

avows all  property  in  the  goods  and  refuses  to  pay  for  them.    Mackinkg 
V.  McGregor,  522. 

See  Conditional  Sales;  Evidsnoe,  3;  Fraudulent  Conyeyance8»  It  9^  < 

5;  Liens,  2,  4. 

SCHOOLMASTER. 
1.  Schoolmaster's  Authority  Extends  to  the  iNFUcnozr  of  oocpoial 
punishment  upon  his  pupils,  subject  to  tiie  qualification  that  he  may  nol 
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inflict  pnniahment  of  a  nature  to  prodace  lasting  injury  to  body  or 
health.  State  y.  Pendergrasa,  416. 
2L  Schoolmastbb  Acts  Jubiciallt  in  determining  the  necessity  of  punish- 
ment, and  the  extent  to  which  it  should  be  administered,  and  will  be 
liable  only  when  he  punishes  under  pretext  of  authority,  to  i|;ratify  ma- 
licious f eeUngs.    Id, 

SET-OFF. 

L  Set-off  fob  Monet  Advanced  is  available  in  chancery  as  against  a  bond 
and  mortgage  on  which  suit  is  brought,  and  a  cross-bill  is  not  necessary 
for  its  assertion.     Chapman  v.  Robertson  et  aL,  264. 

Si  Set-off,  What  can  not  be  Made  Subject  of. —Uncertain  damages 
arising  on  a  breach  of  contract  can  not  be  made  the  subject  of  a  set-off, 
either  in  a  court  of  law  or  equity.     Dugan  v.  CuretOTi^  727. 

SHERIFFS. 

Foe  Lofls  of  Attached  Goods  in  the  keeping  of  a  bailee  of  the  plaintiff's 
nomination,  the  sheriff  is  not  liable.    Donham  v.  Wild,  161. 

See  Acknowledgment;  Covenants,  2;  Judgments,  8,  9. 

SHERIFFS*  DEEDS. 

1.  Pbesumftion  of  Execution  of  Shebiff's  Deed,  When  Raised.— Where 

an  execution  sale  is  shown,  and  it  also  appears  that  an  order  of  confirma- 
tion was  entered,  and  the  testimony  of  the  sheriff  is  offered  to  the  point 
that  from  his  uniform  habit  in  such  cases  he  is  certain  that  he  must  have 
executed  the  deed  properly,  there  will,  in  case  the  deed  itself  can  not  be 
produced,  be  a  presumption  raised  that  it  was  executed  in  due  form. 
Lessee  of  Armstrong  v.  McCoy,  435. 

2.  Recitals  in  a  Sheriff's  Deed  need  only  show  that  he  acted  under  the 

authority  of  an  execution.    Id, 
8b  Statute  Pbovidi^o  fob  Recital  of  all  executions  issued  upon  a  judg- 
ment, in  the  sheriff's  deed,  is  merely  declaratory  in  so  far  as  it  requires 
further  recitals  than  are  necessary  to  show  the  sheriff's  authority.    Id, 

SHERIFFS'  SALES. 

1.  Shebiff  Pubsubs  the  Exigency  of  his  Wbit  of  Ji,  fa.  or  vend,  eas.,  by 
selling  at  public  sale,  and  if  he  is  guilty  of  no  fraud  or  neglect  in  relatioii 
to  such,  he  is  not  answerable  to  the  plaintiff,  although  the  property  sold 
may  have  brought  an  inadequate  price.     Lynch  v.  Commonwealth,  490. 

S.  A  Gbosslt  Inadequate  Pbice  may  be  evidence  of  fraud  or  neglect  in  re- 
lation to  such  sale,  but  it  does  not,  per  se,  give  the  plaintiff  a  right  of  ac- 
tion.    Id, 

8b  Title  of  Pubchaseb  at  Shebiff's  Sale  is  not  Affected  by  the  fad 
that  the  sheriff  had  an  interest  in  the  judgment,  where  such  interest  did 
not  appear  of  record,  and  was  unknown  to  the  purchaser.  Boren  v.  Mt^ 
Othett  095. 

SHIPPING. 

See  Agknot,  3,  4,  5;  Common  Gabbibbs»  6^  6,  7»  8^  9,  10^  11. 

SLANDER. 
See  riTBEU 
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SPECIFIC  PERFORMANCK 

PssFORMANCB  OF  A  CONDITION  Pbegedent,  snch  aB  the  payment  of  mooey 
At  a  time  deBignated,  may  be  made  essential  to  the  existence  of  the  right 
to  specific  perfonnance.     Wells  v.  Smith,  274. 

See  Gifts,  3. 

STATUTES. 

FoRicxR  Statute  is  not  Repealed  bt  Enactbcent  of  Later  One  on  the 
same  subject,  when  both  may  operate  together.    Wyman  v.  Campbell,  677. 

See  Constitutional  Law;  Corporations,  5,  14,  15,  16,  19;  Eminent  Do- 
main, 5;  Grants;  Office  and  Officers,  3. 

STATUTE  OF  FRAUDS. 

1.  An  Agreement  Capable  of  being  Performed  within  a  year,  is  not 

within  the  statute  of  frauds,  although  it  be  not  actually  performed  till 
after  that  time.    Peters  y,  Westborough,  142. 

2.  An  Agreement  to  be  Performed  upon  a  Continobkct  which  may  arise 

during  a  year,  is  not  within  the  statute.     Id, 
8.  An  Agreement  which  bt  its  Terms  is  not  to  be  Performed  within  a 

Year,  is  within  the  statute,  although  it  might  be  partly  performed 

within  the  year.    Id, 
4.  A  Parol  Agreement  to  Support  a  person  for  a  number  of  years,  is  not 

within  the  statute,  for  had  the  person  died  within  the  year,  the  contract 

would  have  been  performed.     Id. 
6.  Promise  to  Pat  the  Debt  of  Another,  if  the  original  debtor  still  remains 

liable,  is  collateral,  and  within  the  statute  of  frauds;  but  if  the  original 

debtor  is  discharged,  the  promise  to  i>ay  is  an  independent  contract,  and 

need  not  be  proved  to  be  in  writing.     Anderson  v.  Davis,  612. 
6.  Original  Debtor  is  not  a  Competent  Witness  for  the  Plaintiff  to 

prove  that  the  promise  to  pay  was  an  independent  contract,  and  not 

^llateral.    /(/. 

STATUTE  OF  LIMITATIONS. 

1.  The  Statute  of  Limitations  Commences  to  Run  in  favor  of  a  suspeuded 

bank  and  against  its  depositors,  not  from  the  time  transactions  between 
them  terminated,  but  from  the  time  the  suspension  was  made  known  to 
them.  Union  Bank  qf  Oeorgttown  v.  Planters*  Bank  of  Prince  George*s 
County,  113. 

2.  Statute  of  Limitations  is  not  a  Bar  to  the  recovery  of  a  distribntive 

share  of  personal  estate  to  which  a  person  is  entitled  under  the  intestate 
law.     Patterson  v.  NicJiol,  473. 

8.  Mere  Ignorance  of  his  Cause  of  Action  on  the  part  of  a  plaintiff  doee 
not  prevent  the  operation  of  the  rule  that  the  statute  of  limitations  be- 
gins to  run  from  the  time  when  the  cause  of  action  accrues.  Smith  v. 
Bishop,  607. 

4.  Action  is  Barred  in  a  Case  where  the  Cause  of  Action  is  Pkrfbcteiv 
and  the  statute  of  limitations  has  subsequently  run,  although  the  party 
may  have  been  ignorant  of  his  cause  of  actiou,  and  that  ignorance  may 
have  resulted  from  the  character  of  the  original  fraud  in  the  transaction, 
or  from  the  manner  in  which  it  may  have  been  perpetrated.     ItL 
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SUBROGATION. 

L  SuKims,  OA  Pebsons  Standing  in  the  Relation  ov  Subeties,  ftro 
entitled  to  be  subrogated  to  the  rights  and  liens  of  creditors  whose  debts 
they  have  discharged.    Eddy  v.  Traver  et  al.,  261. 

2.  Cbsditob  haying  Right  to  Resort  to  Two  Funds,  and  electing  to 
resort  to  that  which,  in  eqnity,  is  only  secondarily  liable,  another  person 
baying  a  claim  on  snch  secondaiy  fund,  is  treated  as  a  surety,  and  is  en- 
titled to  take  the  place  of  the  creditor  with  respect  to  the  primary  fund. 
Id. 

S.  PuBCHASEK  WITH  A  Wakranty  FROM  AN  Heir  of  realty,  which  is  after- 
wards sold  by  order  of  the  surrogate  to  pay  the  debts  of  the  ancestor, 
is  entitled  to  be  subrogated  to  the  rights  of  the  creditors  who  are  paid 
by  such  sale,  and  has  an  equitable  lien  on  the  rest  of  the  estate  remain- 
ing  in  the  hands  of  the  heir.     Id, 

SUNDAY. 

L  As  Common  Law,  the  Making  of  a  Contract  or  the  giving  of  a  bill 
on  Sunday  was  not  prohibited,  and  was  therefore  not  void  on  that  ao- 
ooont.    Kepner  v.  Ketfer,  460. 

2.  Under  the  Statctte  of  April  22,  1794  (Purd.  Dig.  927),  a  note  or  bill 
executed  on  Sunday  in  Pennsylvania  is  void.    Id. 

Sb  Where  the  Consideration  of  a  Note  executed  on  Sunday  is  a  con- 
tract entered  into  on  the  day  previous,  the  plaintifr,  to  be  entitled  to  re- 
cover, must  sue  upon  the  contract,  and  not  upon  the  note.    Id. 

ii  A  Note  Executed  upon  Sunday  is  not  p^  se  any  evidence  that  there 
was  a  contract  made  on  the  day  previous,  and  without  other  evidence  11 
is  error  to  submit  that  fact  to  the  determination  of  the  jury.    Id. 

SURETIES. 

RkTiKark  of  SiTRBTiES  WHO  HAVE  SIGNED  AS  JoiNT  Oblioors  is  not  effected* 
at  law,  by  anything  short  of  what  amounts  to  a  release  or  discharge  of 
all  the  parties  to  the  bond.  Thus,  where  a  bond  for  the  payment  of 
money  was  without  interest,  a  separate  agreement  by  the  principal,  sub- 
sequently entered  into  under  seal,  that  the  amount  of  the  bond  should 
bear  interest,  does  not  avoid  the  liability  of  the  sureties.  Trempet  ▼• 
HtmphiU^  673. 

See  CoNSiDBRATiON,  2,  3;  Contribution;  Subrogation,  1. 

SURPRISE. 
See  Equity,  3. 

TENANTS  IN  COMMON. 
See  Co-tenancy. 

TIME. 
See  Contracts,  6,  7. 

TOWNS. 
See  Executions,  1,  2,  8b 
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trespass. 

Pabtt  is  Possession  or  Laitd  mat  Maiittaik  Tresfass  agaissfe  a 

for  cutting  trees  thereon,  though  he  has  conveyed  to  a  third  penon  who 
has  never  entered  into  possession.     Haytoard  v.  SedgUy^  64. 

See  Fbbocious  Andllls;  Innkeepsrs,  4;  Levy,  2;  Bbmaihdxbs  ahb  B«- 

VEBSIONS,    4. 

TROVEE. 

1.  TaovBB  WILL  NOT  LiB  TO  Bbooyee  the  possession  of  personal  pcoperty 
which  the  pUintiff  has  parted  with  for  the  poipose  of  defnaidtng  his 
creditors.    Stewart  v.  Kearney,  482. 

S.  Personal  Representattves  of  such  a  person  may,  after  his  death,  main- 
tain such  enaction  for  the  benefit  of  his  creditors  if  his  estate  be  other 
wise  insofficient  to  pay  his  debts.    Id, 

S.  Trover  will  not  Lib  for  the  Owner  of  the  Rbversionart  Estatx  in 
a  chattel,  prior  to  the  determination  of  the  particnlar  estate.  StmU  ▼• 
WilUams,  546. 

TRUSTS  AND  TRUSTEES. 

1.  Trust  Created  for  the  Benefit  of  a  Third  Person,  without  his 
knowledge  at  the  time,  may  be  afterwards  affirmed  and  enforced  by  him. 
Woodbury  v.  Bovoman,  40. 

S.  One  Obtainino  as  Assumed  Protector  of  certain  iUegitimate  childreny 
a  compromise  in  their  favor,  and  as  the  result  of  such  compromise,  a 
conveyance  to  himself  of  certain  real  estate,  can  not  claim  that  the  chil- 
dren had  no  interest  in  the  property,  and  that  he  holds  it  discharged  of 
the  trust     Sweet  v.  JaeochSf  252. 

&  One  Who  Undertakes  to  Act  as  Agent  for  another,  can  not  be  per- 
mitted to  acquire  the  property  for  his  own  benefit;  and,  on  taking  a  con- 
veyance in  his  own  name,  will  be  adjudged  to  hold  it  in  trust  for  his 
principaL    Id, 

4.  A  Trustee  Appointed  bt  the  Court  of  Another  Statb  in  the  place 

of  a  deceased  trustee  to  whom  land  in  Pennsylvania  has  been  conveyed, 
obtains  no  title  to  the  land  so  as  to  enable  him  to  maintain  ejectment  for 
it.     WUUanui  v.  Mau8,  465. 

5.  Trusts,  Discretion  art  and  Directory.— Trusts  with  respect  to  funds 

created  by  will  for  distribution  at  a  future  period,  are  either  discretioii- 
ary  or  directory.  Discretionary,  where  no  directions  are  given  as  to  the 
manner  in  which  the  fund  shall  be  invested  prior  to  its  final  appropriation 
in  satisfaction  of  the  trust.  Directory,  where  the  manner  in  which  the 
fund  shall  be  invested  is  pointed  out.    Deaderich  v.  CarUreUy  576. 

6.  Joint  Trustee  of  a  Discretionary  Trust  is  liable  for  the  misapplica- 

tion of  the  trust  fund  by  Ids  co-trustee,  where  it  is  through  his  instm- 
mentality  that  the  fund  has  been  obtained  by  such  co-trustee,  or  where  the 
wasting  of  the  fund  has  been  enabled  by  some  act  of  his  amounting  to 
gross  negligence.  Thus,  where  notes  representing  a  trust  fund  were  pay- 
able to  two  trustees  jointly,  the  permitting  by  the  one  of  the  reception 
of  their  entire  amount  by  the  other,  will  render  the  former  liable  for  the 
conduct  of  the  latter.     Id. 

7.  Joint  Trustee  PERMrrriNa  his  Co-trustbe  to  Rbxain  the  trust  fund 

for  many  years,  without  inquiry  as  to  whether  it  has  been  investcl  so  as  to 
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answer  the  pmposea  of  the  trust,  will  be  liable,  because  of  his  neglect, 
for  the  oonduct  of  his  co-trustee.    Id. 

Bk  Jonrr  Trustbb  of  a  Disectort  Trust  failing  to  see  that  the  trust  fond 
is  invested  in  the  manner  pointed  oat,  is  liable  for  the  abuse  of  the  trust 
by  his  co-trustee.    Id. 

t.  AssBNT  or  THE  Gestxti  Que  Trust  to  a  Trust  created  in  his  favor  will 
be  presumed,  and  therefore  the  estate  vested  in  his  trustee  is  not  over- 
reached by  the  lien  of  a  judgment  obtained  against  the  grantor,  inter- 
mediate the  creation  of  the  trust  estate,  and  the  acts  of  the  beneficiary 
.indicating  his  assent  to  the  trust.    SkijywUli  v.  Cunningham^  642. 

IOl  Trust  Created  upon  the  Vestiko  of  the  Legal  Title  in  the  trustee^ 
can  not  be  destroyed  otherwise  than  by  the  renunciation  of  the  cesbd 
que  trust.    Id. 

USAGE. 
1.  Where  it  was  the  Usage  among  banks  to  give  a  notification  of  any  ob- 
jection to  an  account  rendered  by  one  to  the  other,  if  no  objection  is 
made  to  an  account,  a  reasonable  inference  arises  of  its  correctness. 
Union  Bank  qfOeorgetoum  v.  Planters*  Bank  qf  Prince  Oearge^s  Ocumty^ 
113. 
S.  That  the  Bank  Receiving  the  Account  has  suspended  makes  no  dif- 
ferenoe  in  such  case,  it  being  engaged  in  settling  up  its  affiurs.    Id. 

See  Common  Carriers,  2,  4,  10. 

USURY. 
See  Conflict  of  Laws,  5. 

VENDOR  AND  VENDEE. 

L  Where  Purchaser  of  Land  Agrees  to  Pat  the  Purchase  Monbt» 
upon  the  vendor's  delivering  to  him  United  States  patents  therefor^  such 
vendor  can  not  enforce  payment,  before  performing  the  condition  pre- 
cedent, although  congress  may,  subsequently  to  the  making  of  the  agree- 
ment, have  passed  an  act  which  rendered  the  delivery  of  such  patents 
unnecessary  or  impracticable.     Gfiouteau  v.  Busaell,  191. 

S.  Vendor  Need  not  Prepare  and  Tender  Deed  as  condition  precedent 
to  forfeiture  of  contract  of  aale,  for  non-payment  of  purchase  money.  If 
the  purchaser  wishes  to  comply  with  his  contract,  he  must  offer  to  pay. 
WeUs  V.  Smitli,  274. 

&  Purchaser  of  Land,  Knowing  the  Title  to  be  Defective,  buys  at 
his  own  risk,  and  he  is  not  entitled  to  compensation  for  improvements 
placed  upon  it  from  the  rightful  owner,  who  seeks  to  recover  the  land  in 
ejectment,  although  the  latter  may  have  known  that  the  improvements 
were  being  made,  and  made  no  objection.     Walker  v.  Quigg,  452. 

4i  One  Who  Goes  into  Possession  under  Another,  or  acknowledging  the 
title  of  another,  can  not  be  heard  to  dispute  the  title  of  that  other,  d.ur- 
ing  the  continuance  of  the  relation.  This  principle  extends  to  one  who 
acquires  possession  under  a  contract  of  sale.     Oreeno  v.  Mumton,  605. 

5.  Purchaser  Who  Goes  into  Possession  under  Contract  of  Sale  can 
not  set  up  any  outstanding  title  which  he  may  have  purchased  in,  unless 
he  first  make  a  bona  fide  surrender  of  the  possession,  and  bring  his  action 
to  try  that  title.     Id. 
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0.  Possession  Commencbd  under  Contract  or  Sale  is  not  Advebsb  1b 

any  aense;  nor  can  the  vendee,  or  any  one  claiming  under  him,  ever 
quire  title  by  the  statute  of  limitations,  until  he  has,  bona  fidt^ 
dered  hia  possession,  or  by  some  unequivocal  act  repudiated  the  oontnMSfci 
and  this  is  known  to  the  vendor.    Id. 

VOLUirrAEY  CONVEYANCES. 

Diraon  IN  A  Voluntary  Instrument  wiU  not  be  aided  in  favor  of  ool* 
lateral  relationB,  to  the  prejudice  of  the  wife.    OUmore  v.  WhUetidett  MIL 

WAGERS. 
See  Gaiono. 

WARRANT  OF  ARREST. 
See  Arbsst. 

WILLS. 

1.  A  Will  of  Pebsonal  Pbopertt  must  be  executed  aooording'  to  the  lawcf 

the  domicile  of  the  testator  at  the  time  of  his  death.    McOwne  v.  HoiftM^ 
438. 

2.  A  NuNOUPATiYE  Will  can  not  Revoke  a  prior  writteo  will  or  testament. 

Id. 
8.  Instrument,  in  Form  a  Deed,  is  a  Will,  where  the  property  that  It 

purports  to  convey  is  an  undivided  interest  in  that  of  which  the  giBntor 

shall  die  seised.    WaOeina  v.  Dtan^  583. 
4.  Renunciation  of  a  Huseand's  Will  bt  the  Widow,  to  entitle  her  to 

daim  as  in  case  of  intestacy,  must  be  in  strict  compliance  with  the  tenns 

of  the  statute,  and  is  not  therefore  sufficiently  expressed  by  the  instita- 

tion  of  a  suit  claiming  title  to  property  devised,  by  title  paramount  to 

the  wilL    Kinnaird  v.  WUUams,  658. 

See  Dbyisbs;  Estates  of  Decedents,  4;  Executors  and  Administratobs; 
liEaACiBS  AND  LEGATEES;  PowERS,  4;  Probate  Coubts,  1,  2,  3,  4. 

WITNESSES. 

1.  MmntgiMi  OF  A  BbIDOE   CORPORATION    ARE  NOT   COMPETENT  WlXNB8ni 

for  the  corporation  in  an  action  against  it  for  an  injury  caused  by  defects 
in  the  bridge.     WaUon  v.  Proprietors  of  Lisbon  Bridge,  49. 
2.  Witnesses. — ^If  several  have  agreed  in  the  event  of  recovery  to  share  tlie 
proceeds,  neither  is  competent  as  a  witness.  JSackinley  v.  McOrtgoTf  522^ 

See  Evidence,  1;  Statute  of  Frauds,  6. 

WRIT  OP  ENTRY. 

Tenant,  in  Writ  of  Entry,  can  not  disprove  demandant's  actual  seisin  cf 
the  demanded  premises,  by  showing  title  in  a  third  person  under  whom 
he  does  not  claim.    Proprietors  qf  Eh^fUld  v.  Permit,  207. 
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